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ERRATA. 


In Stewart v. Bradford, p. 412, second line, for ‘‘ same proof” read * some 
proof’”’ ; and in the sixth line on the same page, for “ from” read “form.” 

In McTyer v. Steele, p. 487, last line of the first head-note, after “own” 
insert “‘name.” 

There are, doubtless, several other typographical errors, which the reader 
can readily correct, as they do not, so far as noticed, change one word into 
another. 

Note, also, that in the cases of Denson v. Mitchell ana Wife, p. 360, and 
McLaren, Ragan & Co. v. Bradford, p. 616, Mr. Justice Rice did not sit, having 
been of counsel for the appellants, in each case, before his election to the 
bench. 




















TRIBUTE OF RESPECT TO THE MEMORY OF 
HON. DAVID G. LIGON, DECEASED. 


At a meeting of the Members of the Bar of the Supreme 
Court, held at the capitol on Friday, the 16th February, 
1855, James E. Belser, Esq., was called to the chair, and 
John D. Phelan, Esq., appointed secretary ; and on motion of 
Wm. M. Murphy, Esq., the chairman was requested to pre- 
pare, and report to an adjourned meeting, Resolutions express- 
ive of the sentiments of the Bar in reference to the death of 
the Honorable Davip G. Ligon, late one of the Associate 
Justices of the Supreme Court, deceased. 

At an adjourned meeting, held on the next day, the sub- 
joined Resolutions were reported, and unanimously adopted ; 
and Mr. Belser was instructed to present them to the Court, 
and to request that they be entered on its minutes. 

In presenting the Resolutions to the Court, on Monday 
morning, 19th February, Mr. Belser said : 

‘* May it please the Court—In the observance of a time-hon- 
ored custom, I have been deputed by my brethren of the Bar 
to present this, the last token of respect, which they, as a 
body, can render to the memory of the Hon. Davip G. Licon, 
deceased. 

“While performing the melancholy service assigned me, it 
is not my purpose to pronounce a studied eulogium on the life 
and character of the deceased. Indiscriminate panegyric is 
no honor to the dead, and no benefit to the living; but to 
listen to the solemn admonition of our transitory existence, 
is useful and commendable, and may instruct us in the value 
of life—its purposes, its duties, and its destination. 

“A short time ago, Judge Licon was with us, in all the 
vigor of health, actively engaged in closing his judicial busi- 
ness, and in making preparations to return to the pursuits of 
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the law. Vain calculation! That intention was doomed to 
disappointment, and those who esteemed and loved him will 
see himno more. My information is, that he died in Moulton, 
Lawrence county, where he resided, shortly after one of his 
pulpit ministrations-—at his post, as a Christian minister, 
proclaiming to his fellow-men the Scriptures of Truth, and 
honoring the pure morality they teach. 

“T respectfully move the Court, that these Resolutions may 
be entered on its minutes : 

“1. Resolved, That the members of this Bar, and the officers 
of this Court, deeply regret the sudden death of the Honor- 
able Davin G. Ligon. 

“2. Resolved, That we cherish, with a warm and just remem- 
brance, the purity of his professional life, and those amiable 
social qualities which so well adorned his personal character. 

“3. Resolved, That, to testify these sentiments, we will wear 
the usual badge of mourning. 

“4. Resolved, That the chairman communicate these pro- 
ceedings to the Supreme Court. 

“5. Resolved, That the secretary make them known to the 
family of the deceased.” 

To which the Chief-Justice responded as follows: 

“ Gentlemen of the Bar—The members of this Court unite 
with you in the tribute of respect and regard which you have 
been pleased to pay to the memory of our late worthy associ- 
ate, the Honorable Davip G. Ligon, and we fully concur 
with you in the estimate you place upon his many virtues. 

“We have known him long and intimately, and for the last 
three years he has labored by our side as a member of this 
Court. His varied attainments, quick perception, and love 
of justice, united with his excellent social qualities and 
extended benevolence, made him a valued Judge, and a highly 
useful and honored member of the community. 

“Little did we suppose, when he took his leave of us at the 
commencement of the present session, that he was bidding us 
a final adieu, and that we should be called thus early to mourn 
his loss. Buoyant with hope, and apparently in good health, 
he left us for his loved “mountain home,” with the confident 
expectation, as he assured us, of often revisiting this scene of 
his labors, and engaging in the discharge of professional duty. 
But Death has suddenly put an end to his earthly hopes, and 
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they now lie buried with him in the grave. Let this visita- 
tion teach us, that here we have no permanent abiding place; 
that, ere long, each one of us, in his turn, must yield obedi- 
ence to the solemn mandate, ‘Dust thou art, and unto dust 
shalt thou return.’ Thus admonished, does it not behoove us 
to be also ready ? 

“Asa memorial of our common grief, we order the Reso- 
lutions which vou have presented to be entered on the record 
of this Court.” 











ADDENDA 
TO THE CASE OF CHAMBERLAIN vs. GAILLARD, Pp. 504. 





Note By ReporTer.—Mr. Manning, who was of counsel 
for the appellee in the case of Chamberlain v. Gaillard, has 
recently furnished a brief of his argument, which is here in- 
serted at his request. 


A. R. MANNING, for the appellee : , 

1. The first special plea was no answer to the action, and 
the demurrer to it was, therefore, properly sustained. 

2. The plea on which the trial was had (itself bad, though 
the demurrer to it was overruled) was not sustained by the 
evidence. One of its averments is, that the title to the slave 
Adam was a material question in the action of assumpsit by 
the appellant against Gaillard. This was not proved by the 
witness McKinstry, if it were proper to have proved it by 
him; nor was it proved by the record of that suit. That 
action was against Gaillard. as bailee of Chamberlain, for 
the use and hire of the slave a long time previous ; in which 
action title is not inquired into, and accordingly is not alleged 
in the precedents.—2 Chitty’s Pl. 61; 2 Saunders on Plead- 
ing and Evidence, p. 566; Lewis v. Willis, 1 Wils. 314; 
Richard vy. Holditch, 7%. The averment of Chamberlain’s 
ownership of the slave, in that action, was therefore immate- 
rial, and not being descriptive, it was not necessary to prove 
it—-it was mere surplusaye.—Gould’s PI]. (3d ed.) 164; United 
States v. Burnham, 1 Mason’s R. 57; 31 Maine R. 184; Winn 
v. White, 2 W. Bla. 840. Indeed, the adversary claims of 
Chamberlain and Gaillard to the slave are not only not proved 
to have been decided in that action, but they could not have 
been decided under the declaration.—Crow v. Boyd’s Adm’, 
17 Ala. 51; Jones v. Hoar, 5 Pick. 285, 
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3. On the admissibility of parol evidence to sustain a plea 
of former recovery, there are some loose decisions, and more 
loose dicta. Who were the persons that, under certain names, 
have been parties to a suit, and what was the property, or 
other subject-matter about which the suit was brought, may 
be proved by other evidence than that of the record ; for they 
cannot be filed away, with the papers of the cause, in the 
office of the clerk, to be afterwards inspected ; and, besides, 
the mere identity of these, in general, can be easily established. 
But for a court to inquire or be informed what questions in 
respect to that subject-matter it or another court decided, not 
by the record of the proceedings and the nature of the action, 
but by the testimony of persons of different degrees of intel- 
ligence, integrity and memory, who might have been present 
when the cause was decided, and to call things thus proved 
(and so dependent on the lives and memory of witnesses) res 
judicata, would hardly satisfy the ideas which those words 


suggest even to common understandings. In the case of 


Davidson vy. Shipman, 6 Ala. 27, (as this court admitted.) it 
was abundantly proved by the presiding judge, and others 
who were present at the trial of another suit between the 
same parties, that the validity of a certain mortgage under 
consideration had been hotly contested between them, charged 
on by the court. and referred to the jury as the main question 
for their determination ; “ still.” said this court, after looking 
into the record of that suit, “it was not necessary to decide 
it, and therefore non constat that they (the jury) did decide it.” 
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CASE vs. THE STATE. 


1. Under an indictment for larceny from a store-house, (Code, §§ 3170, 3175,) 
if the jury assess the aggregate (instead of the separate) value of the stolen 
articles, the irregularity is not available to the defendant, either on motion 
in arrest of judgment, or on error. 

If the defendant was a mere servant of his employer, having charge of the 
store-house and goods without any authority to sell, he may be convicted 
under section 8170 of the Code; but if he was the agent of his employer, 
and had authority as such agent to furnish goods to customers, he can only 
be indicted and convicted under section 3143. If, however, he obtained his 
agency with the felonious intent of stealing the goods, he may be convicted 
under section 3170. 


be 


From the City Court of Mobile, on points reserved as 
novel and difficult. Hon. Atex. McKinstry, presiding. 


THE indictment in this case, which was found at the Octo- 
ber term, 1854, of the City Court, charges, “that John Case 
feloniously took and carried away from a store-house” certain 
enumerated articles, whose value is specified, and which are 
alleged to be the “personal property of William S. Crockett.” 
Having been found guilty by the verdict of the jury, the de- 
fendant moved to set aside the verdict, and also in arrest of 
judgment, on the ground that the jury had failed to assess 
the value of each article separately, but had assessed their 
aggregate value at $18. This motion the court refused, but 
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reserved the question presented as novel and difficult. under 
the Code, and certified it to the Supreme Court for decision. 

The bill of exceptions also discloses the following facts: 

“The State introduced one Crockett as a witness, who tes- 
tified, that, seeing an advertisement in the newspapers by the 
prisoner offering to sell out his store, he called upon him 
about the last of June or first of July, 1854, to make inquiry 
respecting it ; that he had never seen the prisoner before to 
know him ; that he called again on the prisoner on the third 
of July, when the prisoner agreed to take, and Crockett to 
give, $800 for the goods in the store, in a lump as they were—. 
$400 cash, and the balance to be secured by two notes, of 
$200 each, with security, payable the first of November and 
the first of September ensuing; that the parties then imme- 
diately proceeded to take an inventory of the goods, in order 
that Crockett might learn the selling prices ; that this labor 
was concluded on the morning of the 4th of July, when 
Crockett paid, and Case accepted, the $400 in cash ; that while 
the negotiations for the purchase of the goods were pend- 
ing, on the morning of the third of July, before closing the 
bargain, the prisoner, at the request of Crockett, sent for the 
owner of the house in which the goods were, viz., Mrs. Julia 
Soto, from whom Case had rented it, in order that Crockett 


‘ might rent the said house, which consisted, besides the room 


devoted to the store, of apartments above, used as a dwelling- 
house and then occupied by the prisoner’s family,—it being 
the understanding of the parties, that the prisoner’s family 
were to move out, and Crockett’s to move in; that Mrs. 
Soto did not come, but her son came, and, in the presence of 
the prisoner, consented that Case might rent the house, and 
Case then hired the house to Crockett for the balance of the 
year, the rent to commence from the first of July, 1854 ; that 
Crockett has ever since, pursuant to said contract, paid the 
rent to Mrs. Soto; that after the $400 in cash were paid, as 
above stated, Crockett remained about one hour in the store 
by himself, officiating behind the counter ‘and supplying goods 
to customers; that. the.prisoner then came in, and asked 
Crockett to go down town with him, to have a bill of sale 
drawn, aud the notes executed, to which Crockett agreed ; 
that Crockett proposed to shut up the store during his ab- 
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sence, when the prisoner sugzested, for Crockett’s benefit, 
that his (the prisoner’s) wife had better tend the store for 
that interval, lest customers might be diverted from the store 
by seeing it closed, to which proposal Crockett assented, and 
proceeded down town with the prisoner; that the parties 
were absent on their errand until late in the afternoon, with- 
out effecting their purpose, owing to the prisoner’s not suc- 
ceeding in getting such a bill of sale drafted as he would ex- 
press himself satisfied with, when finally Crockett returned 
to the store alone, and remained there some time, and sold 
some goods to customers ; that Crockett then, being about to 
go home, said something to the prisoner about shutting up the 
store, when he again suggested that it would be better for 
him (Crockett) to,leave him (prisoner) in charge during the 
evening to keep it open, so that the store might not lose cus- 
tom; that Crockett assented, and went home, and on the 
next morning early (the fifth of July) he came to the store, 
and was admitted by the prisoner, who unlocked the door 
from the inside; that the key had never been delivered to 
him by the prisoner ; that when he came in, he saw that some 
goods which were there the day previous were missing, but 
he said nothing about it at that time; that about 9 o’clock - 
the prisoner requested him again to go down town again to 
execute the notes, saying that he wanted the matter closed, 
but Crockett refused to go until some of his family, who were 
to move into the dwelling part of the house that day, came ; 
that the prisoner expressed himself urgently to Crockett, when 
the latter offered to pay the cash then rather than go out, and 
finally they went down town together, to the store of Cham- 
berlain, whom Crockett had proposed as his endorser ; that 
Chamberlain declined to endorse the notes, but stated to the 
prisoner, that he was acquainted with Crockett, and that the 
notes should be paid ; that the prisoner expressed himself 
satisfied with this, and executed a bill of sale of the goods, 
which was left with Chamberlain and executed in the absence 
of Crockett, who went back to the store where the goods 
were immediately after executing his notes, and before the 
bill of sale was executed by the prisoner. 

“ Chamberlain stated, on his examination, that he was un- 
der the impression that the understanding of the parties was, 
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that the notes, with security, should be given before the bill 
of sale was executed, but he could not say what was the un- 
derstanding of the parties in regard to the possession of the 
goods in the meantime. Crockett testified, that he considered 
his possession complete from the time he paid the $400 ; that 
the prisoner never came about the store after the fifth of July 
but busied himself, as he had been previously, in removing, to 
make room for Crockett’s family, some of his furniture from 
the larger room of the dwelling part of the house, to a smaller 
room, which it had been agreed the prisoner should retain to 
put his furniture in until he had a chance to carry it away ; 
that the prisoner’s family left the house on the 6th or 7th; 
that up to the 5th of July, the keys of the house and the 
house continued as usual in the possession of the prisoner. 

“There was other evidence. On this evidence,.the pris- 
soner’s counsel requested the court to charge the jury, that 
although they may believe that the contract was complete on 
the 4th of July, and the title to the goods vested in the pros- 
ecutor, and the defendant stole the goods; yet, if they be- 
lieve that the control of the house and store was left with 
the prisoner until the 5th of July, then, in the interim be- 
tween the 4th and Sth, if the defendant took the goods from 
the store-house, of which he had the key, possession, and con- 
trol, then he is not guilty of stealing from a store-house, 
within the meaning of section 3170 of the Code. This 
charge the court refused, and charged the jury, among other 
matters, that if they believed from the evidence that the de- 
fendant was guilty of the larceny of the goods, as charged 
in the indictment, they must ascertain whether they were ta- 
ken from a store-house or not—if not taken from a store- 
house, the offence could not be more than a simple larceny ; 
but if they found that the house was a store-house, they must 
then ascertain whether the larceny was committed before or 
after the store-house was delivered to Crockett by Case—if 
they found that the larceny was committed before the hiring 
and delivery of the store-louse to Crockett, the defendant 
would be guilty of simple larceny only ; if, however, they 
found that the larceny was committed after the store-house 
had been rented and delivered to Crockett, then the defend- 
ant would be guilty of the statutory offence of larceny from 
a, store-house. 














JANUARY TERM, 1855. 21 


Case v. The State. 








“The presiding judge, being of opinion that the questions 
arising on the refusal to charge as requested and the charges 
given are novel and difficult, and should be reserved for the 
opinion of the Supreme Court, has directed the execution of 
the sentence to be delayed until] the 10th day of March, A. 
D. 1855, and, at the request of the prisoner, here refers the 
questions therein for the eonsideration of said Supreme 
Court.” 

The refusal to set aside the verdict and arrest the judg- 
ment, the charge given, and the refusal to charge as requested, 
are now assigned for error. 


E. S. Darean, for the prisoner : 

{Mr. Dargan argued orally at the bar the point presented 
by the motion to set aside the verdict because the jury had 
assessed the aggregate value of the stolen articles, but he sub- 
mitted no brief of his argument on that point. He also sub- 
mitted a written argument, in which he made the following 
points.—REp. ] 

Under the Code, it is made the duty of this court, to ex- 
amine all the errors in the record, even though they are not 
specially assigned; and the motion in arrest of judgment 
tests the sufficiency of the indictment. Is it not defective, in 
that it does not allege who was the owner of the house from 
which the goods were stolen? Such is certainly the law in 
England.—Barb. Crim. Law, 187; 3 Chitty’s Crim. Law, 
949. The Code does not in language require that the owner 
of the goods should be alleged, yet it is necessary that their 
ownership should be averred ; s0, also, it does not in words 
require an allegation of the ownership of the house, yet it is 
necessary. : 

Section 3143 of the Code punishes all clerks and agents 
who fraudulently convert to their own use the goods of their 
masters which have come to their possession in consequence 
of their employment. It is the employment, and not the 
compensation, that determines the question of the relation 
existing between the clerk, or agent, and the owner of the 
goods. That the want of compensation for the agency does 
not affect the relation, is fully established by the following 
cases : Rex v. Smith, 1 English Crown Cases, p. 516; Bar- 
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ker’s case, Dow. & Ry. 19, referred to fully by Mr. Roscoe in 
the last edition of his work on Criminal Evidence, (top) pp. 
440, 441; 6 Car. & P. 626. Neither can the length of time 
the relation has existed vary the case. The sole question is, 
Did the relation exist at the time of the conversion? If it 
did, the party must be liable. The true distinction between 
an agency and a bare charge is this: one has powers, the 
other not ; and these powers cannot be made to depend upon 
the compensation ‘the agent is to receive for executing them, 
nor to the length of time such powers have existed. Is there 
any evidence here, as disclosed by the bill of exceptions, 
which tends to prove that Case was entrusted with the power 
of an-agent? It is shown that he and his family occupied 
the room above the:store,—that the key was left with him, 
and the store open and in his charge, to prevent the loss of 
custom. This being the object and reason of the power con- 
fided to him to keep open the store, that power, to be effectual, 
must enable him to carry out that object ; for it is a correct 
rule, that a general grant of a power, unless there are ex- 
press restrictions that defeat the exercise of the power, must 
be so construed as to carry out the object of the grant. If 
the object here of leaving the store open in charge of Case, 
and the key in his possession, was to prevent the loss of cus- 
tom, how could this be done without supplying such customers 
as might call with goods? The evidence, then, at least tends 
to show that the defendant was authorized, if it became neces- 
sary to prevent the loss of custom, to sell goods ; and if so, 
he was a clerk or agent under section 3143, and cannot be 
convicted under section 3170. The charge, therefore, as it 
withdrew from the jury the consideration of the question of 
agency vel non, and assumed that the defendant might be con- 
victed independently of that question—was erroneous. 


M. A. BaLpwin, Attorney General, contra: 


1. The offence was either larceny, or embezzlement. Could 
the defendant be convicted for embezzlement under section 
31438 of the Code? Our statute is very nearly the same as 
the 7th and 8th Geo. IV. ch. 29, § 47, cited in Roscoe’s Crim- 
inal Law, p. 437: and it hasbeen held under that statute, 
that no casual procuring a person to receive a sum of meney 
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will render him “a person employed for the purpose, or in the 
capacity, of a clerk.”—Cases of Nettleton, Freeman and 
Burton, reported in Roscoe’s Criminal Law, pp. 437 to 444 ; 
all of which were held not to be cases of embezzlement. In 
the case at bar, the prisoner’s attention to the prosecutor’s 
store was a mere casual one: he was not employed as clerk, 
or agent, and therefore it cannot be embezzlement. 

2. Is it acase of larceny? It may be said that the pos- 
session was lawful, and that no subsequent conversion of the 
property could make it larceny, unless the animus furandi ex- 
isted at the time the prisoner came into possession ; and that 
this is the law, is not intended to be denied. It is a clear 
maxim of the law, (2 East’s P. C. 564, 682,) that when one 
has the bare charge or custody of the goods of another, the 
legal possession remains in the owner ; and the party may, in 
fraudulently converting the same to his own use, be guilty of 
trespass and larceny. ‘Thus, a butler, who commits larceny of 
his master’s plate ; a shepherd, of the sheep; a servant, of 
the goods entrusted to his possession.—The People v. Call, 1 
Denio 120; United States v. Clew, 4 Wash. C. C. 700; State 
v. Self, 1 Bay 241; Commonwealth v. Brown, 4 Mass. 580 ; 
State v. Gorman, 2 Nott & McC. 90; Commonwealth v. 
James, 1 Pick. 375; Roscoe 600; 1 Hale’s P. C. 505; 1 
Leach 266. 

3. If it be larceny, is it larceny from a store-house under 
section 3170 of the Code? The case of Chambers v. The 
State, 6 Ala. 856, is not applicable to this: that case was un- 
der a statute which required an entry into the house ; and the 
prisoner being a lodger, the court held that an indictment 
would not lie where the entry was permissive.—Clay’s Dig., 
p. 425, § 55. But our statute against larceny from a store- 
house, &c., is very similar to the English statute of 12th 
Anne, st. 1, ch. 7, (cited in 2 East’s P. C. 629,) and does not 
require an entry ; and, like that, it was made to guard against 
servants and clerks, as well as strangers. 

4. Stealing from a dwelling-house by the owner of the 
dwelling, has been held larceny under the statute 7th and 8th 
Geo. IV. ch. 29, § 12.—1 Russ. on Crimes, p. 853; 1 Car. & 
Kir. 147. It may be doubted whether the authorities gener- 
ally go to that extent, but they certainly include all other per- 
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sons than the owners themselves.—Roscoe, p. 597 ;.1 Russ. 
417; 1 Moody’s C. C. 89. In this case, the prisoner was not 
the owner, but merely the occupier of the up-stairs portion of 
the house. 

5. It is not necessary that the value of the goods on 
be assessed at all, much less omn article separately : it has 
nothing to do with the prisoner’s guilt.—13 Ala. 157. 


CHILTON, C. J.—The prisoner was indicted and convic- 
ted of larceny from a store-house. Several articles, consist- 
ing of shoes, thread, cloth, &c., are alleged to have been felo- 
niously stolen by him. The jury found the aggregate value 
of the goods to be eighteen dollars; but did not assess the 
separate value of any article. The prisoner moved to arrest 
the judgment for this reason, but the court overruled his mo- 
tion, and certified the point to this court. 

We think the decision of the court upon this point was cor- 
rect. There is no essential difference between the provision 
contained in the Code, and the statute contained in Clay’s 
Digest, and which we construed in Joncs v. The State, 13 
Ala. 153. In that case, no value was found; here, the ag- 
gregate value. As the object of the statute was, to enable 
the court to render judgment against the prisoner in favor of 
the party to whom the goods belonged, and as no judgment 
can be rendered unless the verdict finds the separate value of 
each article, the two casés stand upon the same ground. In 
neither could a judgment for the price of the goods be ren- 
dered against the prisoner. But to allow him to take advan- 
tage of this, when the omission has not even the most remote 
bearing upon his guilt or innocence, and when he is put in a 
better condition by the omission, would be to disregard the 
numerous decisions of this court which hold, that a party can- 
not reverse a judgment which could not possibly have worked 
any injury to him. 

2. As respects the ruling of the primary court in the in- 
structions given to the jury: We think there was some evi- 
dence tending to prove that the prisoner was the agent of 
Crockett to whom he had sold the goods. Whether this evi- 
dence was sufficient to establish this fact, was a question 
which the jury should have passed upon, and which is virtu- 
ally excluded from their consideration by the charge. 
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If the prisoner was a mere servant of Crockett, having the 
charge of the goods without authority to dispose of them for 
Crockett and as his agent, then he is properly convicted un- 
der this indictment; but if he was Crockett’s agent, with 
power not only to keep the store open that customers might 
not be lost to the establishment, but to furnish goods to such 
customers in behalf of his principal, Crockett, then he falls 
within the influence of section 3143 of the Code, and must 
be tried under that section. 

The line of distinction between a servant and an agent, 
who comes under the character of bailee, as respects the of- 
fence of larceny; is not very clearly drawn by the books; yet 
they all agree, that very important results depend upon it. If 
a servant steal the goods of his master, left in his charge, he 
was by the common law guilty of larceny. If, however, an 
agent who isa bailee embezzle them, not breaking the bulk, 
he was considered as guilty of a breach of trust merely. 

Without entering at large upon the discussion of the dis- 
tinction in this place, it may be sufficient to say, that if the 
goods were left in charge of the prisoner merely to keep with 
the store-house or room, and without any superadded duty re- 
specting them, (as, for example an authority to sell and dispose 
of them,) he must be regarded in the lightof aservant; but if, 
in the contemplation of the parties, the prisoner had authority 
to proceed and sell the goods to customers, on behalf of the 
prosecutor, Crockett, under a contract, express or implied, to 
account for the proceeds, we are unable to perceive upon what 
principle he could be distinguished from agents or factors, 
pro hac vice, charged with the sale of merchandise as in ordi- 
nary cases. It does not require that there should be a spe- 
cial contract, fixing upon compensation, or limiting the period 
for the termination of the agency. We must have regard to 
the natureand character of the service or acts to be done; we 
must determine whether the prisoner was substituted, in the 
matter of the custody and sale of the goods, in the place of 
the principal, invested with discretion in the transaction of 
the business as his agent, or bailee, and binding the principal 
by his acts done within the scope of his employment; or 
whether, as a mere servant, he was to .act ashe was acted 
upon, or directed by, the master—in other words, whether he 
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had more than the bare charge of the house and-goods to 
keep them for the master, and to abide his bidding in refer- 
ence to them.—3 Archb. Cr. Pl., (by Waterman;) pp. 443, 
et seq. 

The court lost sight of this distinetion in its charge, and the 
effect of the charge is, to exclude from the jury the considey- 
ation of the evidence tending to prove an agency, and in this 
view, such instruction was erroneous.—Dill, gnardian, &c., v. 
Camp, 22 Ala. 249; Edgar v. McArn, ib. 796; Holmes v. 
The State, 23 7. 17. 

Hf the prisoner was an agent, as contemplated by section 
3143 of the Code, he must be convicted, if at all, under that 
section. Heis then guilty of petit or grand larceny accord- 
ing as the jury may ascertain the value of the articles stolen. 
On the other hand, if he bea mere servant, and not an agent 
within the meaning of the’section above referred to, he may 
be found guilty under section 3170, for stealing from a store- 
house. Heis also guilty under this last section, if at the time 
he obtained his agency he did so with the felonious intent of 
stealing the geods.—2 Waterman’s Archb., p. 384, note. 

Judgment reversed, and cause remanded. 





STANLEY & ELLIOTT vs. THE STATE. 


1, Whether a person is “a man of known intemperate habits,” is a question of 
fact to which a witness may depose. 

2. Under an indictment for retailing without a license, (Code, § 1059,) evi- 
dence that the intemperate habits of the person to whom the liquor was sold 
were generally known in the community, is irrelevant and inadmissible : the 
fact that his intemperate habits were generally known in the community, 
does not justify the inference that they were known to the defendant. 


Appear from the Circuit Court of Limestone. 
Tried before the Hon. Joun E. Moore. 


‘ THE indictment in this case, which was found at the Sep- 
tember term, 1853, of the Circuit Court, is as follows : 
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“The grand jurors of said State upon their oaths present, 
that Henry Stanley and William B. Elliott, late of said 
county, on the 20th day of July, A. D, 1853, in the county 
aforesaid, did sell spirituous or vinous liquors to one John G. 
Russell and others, without first having obtained a license 
from the Probate Court of said county for that purpose, con- 
trary to law, and against the peace and dignity of the State 
of Alabama.” 

On the trial the State introduced said John G. Russell as 
a witness, who testified, “ that, within twelve months prior to. 
the finding of the indictment, he frequently bought whiskey 
from the defendants, in quantities not less than a quart, which 
he took home to drink ; that he never bought whiskey from 
them in quantities less than a quart, and had never bought 
any to drink on the defendants’ premises. The State then 
introduced one James M. Lane, who testified, that he had 
been for a long time acquainted with said Russell, and that 
he (Russell) was a man of known intemperate habits. To this 
testimony the defendants objected, on the ground that the 
witness must state the actual habits of said Russell, and leave 
it to the jury to determine whether or not they amounted to 
intemperate habits ; but the court overruled the objection, 
and admitted the testimony, and the defendants excepted.” 
Several witnesses for the State testified, ‘‘ that said Russell 
was generally known in the community to be a man of intem- 
perate habits” ; to. which testimony, in each case, the defend- 
ants objected, and also excepted to the ruling of the court in 
admitting it. 

The defendants asked the court to charge the jury, “ that 
they should not find defendants guilty, unless they find that 
said Russell was a man of known intemperate habits, and- that 
his habits were known to them when the whiskey was sold to 
him ; which charge the court gave, but charged the jury also, 
that if they found from the evidence that said Russell, at-the 
time he purchased the whiskey from the defendants, was a 
man of known intemperate habits in the community from the 
use of liquor, then they might from this. evidence infer a 
knowledge on the part of defendants ; and to this charge the 
defendants excepted. The court charged the jury,.also, that 
they must disregard the testimony of Lane and the other wit- 
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nesses founded upon mere opinion, and: could only find the 
defendants guilty upon facts ; that unless the evidence was 
that Russell was a man of known intemperate habits from an 
intemperate use of spirituous liquors, they must find for the 
defendants.” . 

The rulings of the court in the admission of the evidence 
objected to, and in the charge given, are now assigned for 
error, together with other matters not necessary to an under- 
standing of the points here decided. 


Rosinson & Jones, for the appellants, contended,— 

1. That it was not permissible to establish the habits of the 
person to whom the liquor was sold by the kind of evidence 
adduced in this case ; that the testimony of the witnesses; as 
to Russell being “a man of known intemperate habits,” was 
but the statement of a legal conclusion ; that they should have 
stated the facts which go to make up that character, and left 
the court and jury to draw the legal conclusions to be deduced 
from those facts.—Parker v. Haggerty, 1 Ala. 632; Blevins 
v. Pope, 7 ib. 374 ; Bank at Montgomery v. Parker, 5 7b. 736 ; 
McCurry v. Hooper, 12 i. 827. 

2. That the admission of this illegal evidence was not cured 
by the withdrawal of it from the jury in the charge of the 
court.—McCurry v. Hooper, 12 Ala. 828. 

3. The court should have given the charge asked without 
qualification, because the proof fails entirely to show that the 
defendants were so situated that they must have known 
Russell’s common reputation for intemperate habits: unless 
this was shown in some way, either by near residence, inti- 
mate association, or in some other legal mode, the court 
cannot presume that the defendants knew it. 


_ M. A. Batpwin, Attorney General, contra, cited the case 
of Elam v. The State, 25th Ala. 53. 


GOLDTHWAITE, J.—The first question presented upon 
the record is, as to the action of the court in refusing: to 
exclude from the jury the statement of one of the witnesses, 
that Russell, the party to whom the liquor was sold, was a 
person of known intemperate habits. It is true, that the 
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general rule forbids the opinions or legal conclusions of wit- 
nesses from being given in evidence ; but the question as to 
intemperate habits is purely one of fact, and it can make no 
difference in principle, that being the case, that the matter in 
relation to which the witness is required to speak is made up 
of more than one fact. That. it is a conclusion, is true ; but 
itis no more so than that a man is embarrassed with debt, 
which we have held to be competent evidence.—Massey v. 
Walker, 10 Ala. 288. There are legal conclusions which the 
law alone is authorized to draw, but this is not one of them. 
It follows, that as the evidence to the fact to which we have 
referred was proper, and the objection general, the court did 
not err in overruling it. 

We regard, however, the refysal of the court to exclude the 
evidence that the intemperate,habits of Russell were generally 
known in the community, as erroneous. The question was 
simply whether these habits were known to the defendants 
(Elam v. The State, 25 Ala. 53), and unless the evidence tend- 
ed to bring home this knowledge to them, it was prima facie 
irrelevant. We are aware that the proposition that the gen- 
eral knowledge of a fact in a neighborhood, raises an inference 
as to the knowledge of each individual in the same neighbor- 
hood, has, on more than one occasion, received the sanction of 
this court ; but on a careful examination of the question, we 
are satisfied that the rule as laid down cannot be sustained. 
We agree, that where a fact is of such a nature, or is sur- 
rounded by such circumstances, as to impress itself upon a 
neighborhood, or particular community, it will then create a 
presumption, more or less strong, as to the knowledge of each 
individual composing the community. This is nothing more 
than the assertion of the common principle, that whatever 
affects the whole affects the parts; and the inference then 
rests upon the positive character of the fact itself, or the 
attending circumstances. But because a fact is generally 
known, it does not follow that it is universally known ; on 
the contrary, as that which is within the knowledge of the 
greater portion of the community, may be properly said to be 
generally known, the proposition is unsound and illogical, 
as it makes that which affects a part only, extend to the whole. 
It has been urged, that the whole theory of circumstantial 
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evidence is founded on the doctrine of probabilities, and this - 
may be conceded, without admitting the rule as broadly as con- 
tended for. It is not cnough, however, that there’should be 
a mere probability. A presumption is “an inference as to a 
fact not actually known, arising from its ne¢essary or usual 
connection with others which are known.”—1 Stark. Ev. 24. 
Here, the known fact is the knowledge by the community 
generally ; the inference is, the knowledge of the community 
universally ; or, in other words, the proposition may be stated 
thus : It is usual for the whole community to know, whatever 
the greater part of the community knows. We have care- 
fully examined the Hnglish cases, and can find none which 
sustains the proposition—nothing in the text writers ;—and 
the entire absence of authority in relation to a rule of such 
general application, is convincing against its existence. — 

In this court the doctrine was first advanced in Ward v. 
Herndon, 5 Port. 382, in which the action was for a deceit, 
in representing one Simpson to be solvent and worthy of 
credit, under the influence of which representations the plain- 
tiff sold him goods to a large amount. On the trial, the 
representations as to the solvency and credit of Simpson were 
established, and it was also proved that he was generally 
reputed to be insolvent in the neighborhood in which both the 
defendant and himself resided. This last evidence was ob- 
jected to, and on error held to be admissible to bring home 
knowledge of the reputation to the defendants, on the ground 
“that no man is presumed to be so much of a recluse as not 
to know what is generally known and talked of in his neigh- 
borhood.” While with deference we dissent from the reason- 
ing, we agree that the decision’ was correct, on the ground 
that the defendants occupied a relation to the party whom 
they recommended, which should have put them on inquiry as 
to his credit ; and his general reputation where the law pre-e 
sumed he was best known, was a fact affecting his credit.— 
Lawson v. Orear, 7 Ala. 784. In The Bank v. Parker, 5 Ala. 
731, the same doctrine was again asserted, and Ormond, J., 
dissented ; but it will be found on an examination of that 
case, that what was there said upon the question we are now 
discussing was a dictum merely, as the point did not arise 
upon the record. The subsequent decisions rest entirely upon, 
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the cases we have referred to, treating the question as de- 
termined by them, without any examination into their cor- 
rectness, or any new argument in their support. It is a 
matter of no small importance, that a rule which goes to the 
admissibility of evidence in so large a class of cases should be 
correctly settled ; and satisfied that it cannot be sustained as 
broadly as it has been laid down, we are bound to repudiate 
it. We would not, however, be understood as holding that 
the knowledge of a fact by one party will not, in any case, 
warrant the inference that it was communicated by him to 
another : we go no further than to deny the general proposi- 
tion, that the knowledge of an individual as to any and every 
fact may be inferred from the mere circumstance that it is 
generally: known in his neighborhood. 

‘The views we have expressed apply to the charge of the 
court, and as it is probable the other questions presented on 
the record may not arise on another trial, we deem it unne- 
cessary to decide them. 

Judgment reversed, and cause remanded. 





NOLES vs. THE STATE. 


1. Toexcuse a homicide, there must exist on the part of the slayer an actual 
necessity to kill in order to prevent the commission of a felony or great 
bodily harm, or a reasonable belief in his mind that such necessity exists. 

2. While every citizen has the right to resist any attempt to put an illegal 
restraint upon his liberty, his resistance must not be in enormous dispropor- 
tion to the injury threatened. He has ne right to kill, to prevent a mere 
trespass which is unaccompanied by any imminent danger of great bodily 
harm or felony, and which does not produce in his mind a reasonable belief 
of such danger. 

3. The charges of the court in this ¢ case, and its refusal to give the charges 
asked by the prisoner, tested by these principles, and held correct. 

4. Any fact which tends to prove the real motive of the prisoner in killing 
the deceased, or the purpose of the deceased in going to the prisoner’s house, 
or that the prisoner knew, at the time of the killing, that the deceased and 
his companions did not intend to commit any felony, nor to do him any great 
bodily harm, is relevant evidence. 
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5. A verdict, finding the prisoner “ guilty of murder in the first degree, and 
penitentiary for life,” is suffictent to support a judgment of conviction and 
sentence of confinement in the penitentiary for life. 


Error from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 


JosppH NoLeEs was indieted, at the Spring term, 1853, for 
the murder of one George T. Sharp; was tried, and con- 
victed, and sentenced to be hung, but the judgment was 
reversed at the June term, 1854, of the Supreme Court, and 
the cause remanded.—See 24 Ala. 672. A second trial was 
had at the Fall term, 1854, which resulted in another convic- 
tion, from which this writ of error is prosecuted. 

The bill of exceptions sets out all the evidence, which, 
with such alterations as are necessary to make it intelligible 
in print, is.as follows: 

“James H. Burns, who was the first -witness sworn,. said, 
he was an acting justice of the peace in the beat where the 
prisoner lived, at and before the time, and when the murder 
was charged to have been committed. Here an affidavit, 
made before Burns by the wife of the prisoner, and a warrant 
issued by Burns, were offered by the State, and objected to 
by the prisoner ; which objection was sustained by the court, 
and both the affidavit and warrant excluded from the jury. 
The State then offered to prove the fact that the prisoner’s 
wife had made an affidavit against him, and that this fact was 
communicated to the prisoner ; which was objected to by the 
prisoner, but his objection was overruled, and he excepted. 
Burns then testified, that Mrs. Noles had made an affidavit 
before him; that he read the affidavit to the prisoner, who 
demanded an investigation ; that he told the prisoner he had 
no constable or officer to arrest him, and that he would not 
try him unless he was regularly arrested, but, if he would sur- 
render himself to some one, he (Burns) would appoint such 
person constable and investigate it; that Noles replied, he 
would see about it, and then left; that this was on the morn- 
ing of the day Sharp was killed. The prisoner again objected 
to this evidence, and moved to exclude it ; but the court over- 
ruled the objection, and the prisoner excepted. Burns also 
testified, that both Sharp and Noles were in thé village of 
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Burnsville on that day ; that Sharp at first refused, but, after 
being pressed, agreed to go and arrest Noles ; that he author- 
ized him to go by appointing him special constable, there 
being none in the beat; that he gave him the paper he had 
issued, and Sharp said that he would go. The prisoner ob- 
jected to so much of what this witness said, saying that he 
gave Sharp authority to go, and that he gave Sharp the paper 
he had issued ; but the court overruled the objection, and the 
prisoner excepted. Burns said, this was after Noles had 
talked with him, and that Noles was not present ; that Sharp 
went off towards Noles’s house ; that this was in the morning 
of the day on which Sharp was killed; that Sharp consented 
at the solicitation of others. He said, a young man named 
Cole, then a clerk in his store in Burnsville, had a double- 
barreled gun in the store, which the young men sometimes 
hunted with, and which was kept loaded at night; that this 
young man (Cole) was now dead; that he (Burns) did not 
see the party when they started to go to Noles’s house, nor did 
he examine the gun after the killing of Sharp, nor did he know 
that this was the gun Sharp had at the time he was killed. 

“ Lewis Kirkland testified, that he was in Burnsville on the 
day Sharp was killed ; that Noles, in the morning of that day, 
was in Burnsville, and had a quarrel or difficulty with a man 
by the name of Perry, in the house of Mrs. Kelly ; that Mrs. 
Kelly requested Sharp to take Noles out of her house ; that 
Sharp went into the house, and talked with Noles, and they 
came out in a friendly manner ; that Noles then went off to- 
wards home; that shortly after this Sharp summoned witness, 
with six or seven other persons, to go and arrest Noles, who 
lived some short distance from Burnsville; that when Sharp 
and his company got within forty or fifty yards of Noles’s 
house, Noles came out into the yard, with his gun in his hand, 
and ordered Sharp and his party to stand off; that he said, if 
we abused him, he would shoot some of us; he said to them, 
‘they were a drunken, rowdy set, and if they would go away 
and send some old men, he would go with them, or, if they 
would send a ten-year-old boy, he would go with him.’ This 
witness said, he had not been drinking, but that Perry had, 
but was not*drunk, and none were, and was the man Noles had 
quarreled with that morning in Burnsville (?) that neither Sharp, 
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nor his company, had any gun or other arms that he saw or 
knew of; that when Noles ordered them to stop, they did so; 
that Sharp told Noles not to shoot, that they would not rush 
upon him, but that he would return in the evening and arrest 
him ; that Noles replied, he would be at home ; that Sharp and 
his party then left; that they were all peaceable and quiet 
men, and none of them drunk. He further testified that Sharp 
and his company returned to Burnsville, and Sharp then got 
a double-barreled gun, but (witness?) did not know where he 
got it from; that Sharp summoned Wm. B. Hall and a man 
named Coxe (these men were older than the others were) to 
return to Noles’s house, for the purpose of arresting Noles ; 
that the gun was given to witness, which he carried until 
they got in sight of Noles’s house, when he gave it to Sharp; 
that the company rode on, Hall and Coxe in front some thirty 
or forty yards ahead of Sharp ; that witness was behind Sharp, 
some ten or fifteen yards off, on his left ; that Noles came out 
into the yard; that he then had his gun in his hand, and 
ordered tle company to stop, raising his gun to his face, and 
saying, if they advanced, he would shoot some of them ; that 
he only heard one command to stop; that they all stopped, 
and Sharp, who was then sixty or seventy yards off, stopped, 
and dismounted quickly on the left side of his horse, holding 
the gun in an elevated position in his left hand about the 
middle of the gun, and the bridle in his right hand; that 
Sharp’s horse pulled back; that he saw the gun of Noles 
waive, as if directed from Hall and Coxe, who were on the 
left of Sharp, so as to bear on Sharp; that he kept his eye on 
Sharp, expecting him to shoot, as he had the warrant and 
gun ; that as soon Sharp was on the ground, and fairly erect, 
Noles’s gun fired; that Sharp did not present his gun to 
shoot, as he saw ; that he could have shot very quick, if Noles 
had not shot him first—that he only had to bring his right 
hand to the gun, and-he would be ready to shoot; that he 
heard but one report; that he did not examine Sharp’s gun, 
nor did he know whether it was loaded, although he carried 
it a part of the way ; that Sharp lived about ten minutes after 
he was shot ; that Noles fled. 

“ Wm. B. Hall went to Burnsville on the day.Sharp was 
killed, and between 2 and 4 o’clock of that day Sharp sum- 
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moned him to go and aid in arresting Noles; that he went, 
and several other persons also went ; that Sharp had a double- 
barreled gun with him ; that witness and a man by the name 
of Coxe were riding together, in advance of’ Sharp and the 
balance of the company some twenty or thirty yards; that 
when he first saw Noles, he had his gun in his hand, and or- 
dered the company to stop ; he said he would not be intruded 
on, and if they did not stop he would shoot ; that Sharp and 
the company behind stopped, but witness and Coxe did not, 
but advanced, and witness saw from ‘the cut of Noles’s eye’ 
he was about to shoot, and attempted to throw himself from 
his. horse in such a way as to avoid being shot ; that he called 
out, “He is about to shoot,’ or ‘We are about to catch it’; 
that Sharp was behind him some distance, and at this time he 
did not see him, but he saw Noles move his gun quickly, and 
the gun fired, and Sharp was killed; that Noles fled, and he 
pursued him some distance, but did not overtake him ; that he 
heard but one report; that the company went up to Noles’s 
house in a peaceable and quiet manner—did not attempt any 
personal violence on Noles; does not remember saying, ‘Shoot, 
he is going to shoot us’; he had no arms with him. 

“C. R. Coxe testified, that he was summoned by Sharp, in 
the afternoon of the day on which Sharp was killed, to go and 
aid in arresting Noles; Sharp had a gun, and witness had a 
pistol in his pocket, but did not draw it ; witness and Wm. B. 
Hall went together, and in advance of Sharp and the rest of 
the company some thirty or forty yards ; when they had got 
within some twenty or thirty yards of the house, he saw Noles 
as if he came around one corner of the house ; that he did not 
then have his gun in his hand, and he forbid the approach of 
the persons any further, saying that he would not be intruded 
upon ; Sharp, and the party behind witness and Hall, stopped; 
Hall said to witness, ‘ Let us go on’; they did so, when Noles 
stepped to the corner of the house he had come around, and 
took up his gun, and ordering them again to stop, and saying, 
if they did not he would shoot them ; the gun was then pre- 
sented, when Hall immediately made an effort to get from his 
horse, and cried out, ‘Shoot him, he’s going to shoot us’; at 
this moment Noles passed. his gun from witness and Hall to- 
wards Sharp, and very quick the gun fired; witness said he 
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distinguished two reports, but he thought one at the time, and 
still thinks that the report was from the echo at the house ; 
after the shooting he found Sharp’s gun on the ground, near 
where he was shot, the right hammer down, and the cap was 
either burst or off ; he did not examine otherwise whether the 
gun was loaded. 

'“F. Carson was present in the morning when the company 
first went to arrest Noles ; he forbid their approach, and said, 
that they were a drunken set, and he would not be intruded 
on ; when ordered to stop, they did so, forty or fifty yards off; 
Sharp said, he would not arrest him then, but would return in 
the evening and do so; Noles said, ‘ You will: find me here’ ; 
the party had no gun, or other arms,—they were peaceable 
and quiet,—were not drunk ; they all went back to Burnsville, 
and Sharp got a gun, and summoned some more men, (Hall 
and Coxe,) and when they came in sight of the house witness 
and several others were behind Sharp ten or fifteen yards, 
and were off to his right ; Hall and Coxe were some distance 
before ; the first witness saw, Noles was in the yard, with his 
gun, and ordered the party to stop, and said, if they rushed 
on him he would shoot some of them ; his gun was pointed at 
Hall and Coxe ; Sharp, who was then on his horse, got down 
quick, and Noles then waived his gun from Hall and Coxe to 
Sharp ; this was not until Sharp had got down, or had started 
to get down from his horse, and the gun did not fire until 
Sharp was fairly on his feet; witness did not hear any one 
say, ‘Shoot him’; he was behind Sharp, who had let his horse 
go before he was shot; he only heard one report. 

“Mr. Lassiter was with the party in the morning, and 
proved about the samé as the other witnesses; was present, 
also, when Sharp was killed; the first he saw of Noles, he 
was in the yard, with his gun in his hand presented ; he said, 
‘Stop, or I will shoot’—he would not be rushed on, and the 
gun fired nearly as soon as the words were out of his mouth ; 
he did not hear any body say, ‘Shoot’; the gun was not pointed 
at Sharp until he got down, and when he got down he had his 
gun in his left hand; witness was behind Sharp some thirty 
paces ; Sharp had let his horse go, with the bridle reins over 
his neck, before he was shot, and was on the ground when he 
was shot ; witness heard but one report. 
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“Dr. Gee examined the wounds of the deceased ; his death 
was produced from the wounds he examined; they were in 
the left side; there were two wounds on his left arm, both in- 
flicted by one shot,—where the shot entered, and where it 
passed out, making two wounds; this wound was about two 
or two-and-a-half inches below the point of the shoulder where 
it passed out ; where this shot entered the arm it must have 
broken the bone, if the arm had been down; it could only 
have taken the direction it did when the arm was raised. Dr. 
Gee’s opinion was, that this arm was raised level when this 
shot struck it; that it passed up the arm, and went out at the 
point of the shoulder. 

“Mr. McCain was not present at the shooting ; followed 
the prisoner into the State of Georgia, where he arrested him, 
and brought him back to Alabama. 8B. T.Sharp was brother 
to the deceased ; saw Noles when he shot; was one hundred 
and fifty yards off still, behind all the company; thinks his 
brother’s gun did not fire; the horse deceased rode was a 
very wild horse, and deceased knew he could not shoot off of 
him. This was all the evidence given by the State. It was 
then admitted by the State, that Mrs. Barrett, if present, : 
would prove that she heard two distinct reports of guns, in 
quick succession, between a quarter and a half-mile from the 
place, and at the time Sharp was killed. West proved, also, 
that Hall, one of the witnesses for the State, told him that, 
when they went to Noles’s, they did not want to take him, but 
wanted him to go away. 

“His Honor, among other things, charged the jury: 

“1. That Sharp and his party, in going to the house of 
Noles to arrest him, not having any warrant to do so, and no 
charge of felony against him, were all trespassers; and that 
the prisoner had the right so to consider them, and to treat 
them as such. 

“2. But, notwithstanding this, if neither Sharp, nor his 
company, intended to commit any felony against Noles, (as by 
killing him, or doing him great bodily harm, stealing his 
goods, or burning his house, or the like,) and that neither 
Sharp, nor any of his company, said or did anything which 
might induce Noles to apprehend that they intended to com- 
mit a felony, or such things as are above referred to,—then 
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Noles could not justify killing Sharp, but would be guilty 
least of manslaughter, and of murder if the killing was of 
malice, as the court will hereafter explain. 

“3. That the law regarded the liberty of the citizen as 
sacred, and every arrest of a citizen without warrant (where 
no felony actually committed was charged, and where the ar- 
rest was not to prevent the commission of a felony) was a 
trespass, and such arrest was unlawful; that such unlawful 
afrest was, in law, a great provocation, sufficient to excite 
and heat the blood of the party arrested ; and that, if, under 
such heat and excitement, the party about to be arrested, to 
prevent it, kills the trespasser,—it would be only manslaughter. 

“4. But, if in this particular case the prisoner knew and 
believed that Sharp and his party only intended to arrest him, 
and carry him before Esquire Burns, to answer the complaint to 
keep the peace, and to prevent this he killed Sharp, with what 
the law calls malice; as already explained to the jury,—then 
he would be guilty of murder, notwithstanding the unlawful- 
ness of the arresting so intending to carrying him before Justice 
Burns. 

“The prisoner excepted to the charge of the court, and 
wrote out and asked the following charges: 

“1. If the deceased and his company went to the prisoner’s 
house in order to arrest him, having no warrant or authority 
to do so, then they were all trespassers, and the prisoner was 
not bound to submit to their arrest, and, in forbidding their 
approach, he did no more than he had a right to do; and if 
the company, or any of them, refused to stop, but still ad- 
vanced, intending to arrest him, and he could only prevent the 
arrest by taking up and presenting his gun at the parties so 
advancing, he had the right to do so; and if, when he so pre- 
sented his gun, still forbidding their approach, one of the 
party called out to Sharp to shoot the prisoner,—if Sharp had 
a gun, and dismounted immediately, and did then any act or 
acts calculated reasonably to satisfy the prisoner that he was 
then in danger of being immediately shot by Sharp,—then it 
was lawful for the prisoner to shoot, and if he killed Sharp, 
it was neither murder nor manslaughter, and the prisoner was 
entitled to an acquittal. This charge the court gave. 

“2. That the person of every free white-man is sacred in 
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law, and every arrest, or attempt to arrest him, without war- 
rant or other legal authority, is a violation of his rights, to 
which he is not bound to submit, and if he can only prevent 
such unlawful arrest by taking the life of the aggressor, he 
has a right to do so; therefore, if Sharp and his company, 
having no warrant or other legal authority to arrest the pris- 
oner, went to his house, intending to arrest him, and then and 
there attempted to arrest him, and such arrest could only be 
prevented by taking the life of Sharp, then the prisoner is 
entitled to an acquittal. This charge the court refused, and 
the prisoner excepted. 

“3. If Sharp and his company went to the prisoner’s house 
to arrest him, without warrant or other legal authority, the 
prisoner was not bound to submit to that arrest, nor was it 
necessary for him to fear or believe that Sharp and his com- 
pany intended to commit a felony, or to commit such violence 
on his person as to produce to him great bodily harm ; but, in 
order to preserve, protect, and defend his liberty, he had a 
right to resist and prevent this unlawful arrest ; and if, while 
doing so, Sharp and his party still persisted in their determi- 
nation and attempt to arrest the prisoner, then the killing of 
Sharp is not more than manslaughter at the most ; and if the 
arrest of the prisoner could not be prevented otherwise than 
by killing Sharp, then such killing is neither murder, nor 
manslaughter, and the prisoner should be acquitted. This 
charge, as a whole, the court refused, and the prisoner excepted. 

“4, If Sharp and his company went to the prisoner’s house, 
intending to arrest him on any charge not amounting to fel- 
ony, and the prisoner had fled, or refused to submit to the ar- 
rest, then, if Sharp and his company could not arrest him 
without taking his life, and the prisoner had been killed by 
Sharp,—then such killing would have been murder in Sharp 
and his company, so consenting to the same. This charge 
the court gave.” 

(The fifth charge requested is not stated in the record.) 

“6, When a man acts under a necessity, malice is not im- 
plied from such acts, but such acts are referred to the neces- 
sity under which he acts. This charge the court gave as 
asked.” 

The jury, by their verdict, “say, they find the prisoner guilty 
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of murder in the first degree, and penitentiary for life” ; and 
the court thereupon sentenced him to confinement in the pen- 
itentiary for life. 

All the matters covered by the exceptions above stated, to- 
gether with the judgment rendered on the verdict, are now 
assigned for error. 


Tos. WILLIAMs and Gro. W. GaYLs, for plaintiff in error: 


1. The court erred in admitting parol proof that the pris- 
oner’s wife had made an affidavit against him, when the court 
had just excluded the affidavit itself. ; 

2. The court erred, also, in permitting Burns to testify that 
he had authorized Sharp to go and arrest the prisoner, and 
that he gave him the paper which he had issued, when the 
court had previously excluded the warrant itself. 

3. As to the charges given and refused: Self-defence in- 
cludes the right “to preserve, protect, and defend” personal 
liberty, as well as life, limb, or property ; and therefore, “to 
preserve, protect, and defend ” his personal liberty, a man has 
the same right “to repel force by force” that he would have 
to defend life, limb, or property.—Constitution of Alabama, 
(Code, p. 30,) $$ 9,11; 12 Ala. 840; 8 Pick. 183; 8 Durn. 
& HE. 79; 3 Tred. 92. Every arrest of a freeman without 
warrant, unless it be under a charge of felony, is unlawful, 
and he may use as much force as is necessary either to prevent 
the arrest, or to effect his escape if arrested ; and if he can- 
not prevent this unlawful arrest, or regain his liberty, but by 
slaying the aggressor, he has the right to do so, and cannot 
be convicted of any offence for so doing—at least, not of mur- 
der in any degree.—Stevenson’s case, 10 State Trials 462 ; 
Tooley’s case, 2 Ld. Raym. 1296; Pickett’s case, 3 Camp. 68; 
1 Stark. Rep. 246, or 2 Serg. & L. 376; Thompson’s case, 2 
Moody’s Crown Cases, p. 80; Curvan’s case, ib. 182; 1 Hale 
455-6; Cro. Car. 371; Cook’s case, ib. 537; Fost. 319; 8 
Pick. 133 ; 1 Russ. on Crimes, m. p. 630-1; Roscoe’s Cr. Ev., 
m. p. 751; 1 East’s P. C. 310; 5 Yerg.459; 1 Mann. (Mivh.) 
451; Wharton’s Am. Cr. Law, p. 254. 


M. A. Batpwin, Attorney General, contra: 
1. There was no error in permitting witness Burns, the jus- 
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tice, to state that the wife of Noles, the prisoner, had made 
an affidavit before him, and that he (Burns) communicated 
this fact to prisoner, and read him the affidavit. No ground 
of objection is stated.—Sally’s Adm’r v. Caps, 1 Ala. 121; 
Planters’ & Merch. Bank v. Borland, 5 ib. 543; Baldwin v. 
Carter, 17 Conn. 201; 12S. & M. 161. 

2. The charges given by the court are more favorable to 
the prisoner than the law really is. 

3. Both the second and third charges asked were correctly 
refused ; for, although a man may repel force by force in de- 
fence of his person, habitation or property, against all who 
manifestly endeavor, by violence or suspicion, to commit a 
known felony, (1 East P. C. 272; 1 Hale P. C. 445; Whar. 
Cr. Law 254,) yet the law will not justify him in taking life 
for the purpose of preventing a mere trespass to property, or 
an assault upon his person, which does not threaten a felony 
or great bodily harm.—1 East 287; 1 Russ. on Crimes 519; 
Whar. 235; Oliver v. The State, 17 Ala. 598; Carroll v. The 
State, 23 2. 36; The State v. Morgan, 3 Ired. 192; McCoy 
v. The State, 3 Eng. 454; Commonwealth v. Drew, 4 Mass. 
396 ; United States v. Weltberger, 3 Wash. OC. C. 521; The 
State v. Smith, 3 Dev. & Batt. 117; United States v. Travers, 
2 Wheeler’s Cr. Cas. 497, 509 ; The State v. Craton, 6 Ired. 
173 ; People v. John Doe, 1 Mich. 456. 

4. Killing an officer for arresting one illegally, is extenuated 
to manslaughter.—1 Chit. Cr. Law 23; 1 Russ. 519; Whar. 
236-7; 1 Russ. 512. 

5. If the party killing upon provocation (as for an assault, 
illegal restraint, and the like) make use of a deadly weapon, 
it is murder.—1 East P. C. 233;_1 Russ. 515, and notes; 
Jacob v. The State, 3 Humph. 517. 

6. An attempt illegally to arrest a person is no greater 
trespass and provocation than an assault upon his person. 
For assaults on the person, no one is justified in taking the 
life of the assailant, unless to save his own life, or prevent 
some great personal injury ; and the necessity must be immi- 
nent, and the party assailed must retreat, unless in so doing 
he endangers the chances of safety.—Roscoe 770; 1 Russ. 517. 

7. The nature of the weapon used must be looked at, to 
determine the degree of homicide.—Arch. 416; 1 Russ. 520. 
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8. The charge must be considered in reference to the testi- 
mony in the case. The charge asked should have contained 
a proviso to the effect that Noles had used all means in his 
power otherwise to save his own life, or prevent the intended 
harm ; such as retreating as far as he could, or disabling hig 
adversary, without killing him, if in his power.—1 Mich. 456; 
People v. John Doe, sugra. 

9. No arrest had been made or attempted when the killing 
took place.—4 Mass. 396 ; 1 Mich. 456. 

10. Was the killing under such a necessity, real or apparent, 
as the law requires before one is allowed to take the life of 
another? 

11. The verdict is plain and intelligible, and that is all 
that is necessary.—See Code, $3080; The State v. Stephen, 15 
Ala. 534; Nance v. The State, 6 1b. 483 ; Noles v. The State, 
24 ib. 694; Pettis v. Bingham, 10 N. H. 519; Schlenker v. 
Bisley, 3 Scam. 483; Bank v. Batty, 4 ib. 200; State v. Yancey, 
3 Brevard 144; State v. Fuller, 1 Bay 243; Hawks v. Crofton, 
2 Bur. 698; Nabors v. The State, 6 Ala. 201; 1 Chitty’s Cr. 
Law 644. 


RICE, J.—To excuse one individual for taking the life of 
another, there must exist a necessity to prevent the commission 
of a felony or great bodily harm, or a reasonable belief in the 
mind of the slayer that such necessity does exist. If there is 
neither the existence of such necessity, nor any reasonable 
belief of its existence, the law will not acquit the slayer of 
all guilt.—Oliver v. The State, 17 Ala. 587; Pritchett v. The 

tate, 22 ib. 39. 

The case of a mere trespass upon the person and liberty of 
the slayer, which created no reasonable belief in his mind 
that any of the trespassers would commit any felony or do 
him any great bodily harm, cannot be allowed to constitute 
an exception to the foregoing rules. When such trespass is 
threatened or committed, he has no right to kill, unless the 
unlawful act, when properly and lawfully resisted by him, is 
persisted in by the trespasser, until it ultimately results either 
in an actual necessity on his part to kill in order to prevent 
the commission of a felony or great bodily harm, or in the © 
reasonable belief by him of the existence of such necessity. — 
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Carroll v. The State, 23 Ala. 28; State v. Craton, 6 Ired. 164. 

Believing the foregoing legal propositions to be correct, 
and being bound to construe the charges and refusals to 
charge in connection with the evidence, we cannot do other- 
wise than declare, that there is no error in the charges given, 
nor in the refusals to charge as requested, of which the pris- 
oner has any right to complain. 

We admit the right of any citizen to resist any attempt to 
put any illegal restraint upon his liberty. But his resistance 
must not be in enormous disproportion to the injury threat- 
ened. He has no right to kill, to prevent a mere trespass, 
which is unaccompanied by any imminent danger of great 
bodily harm or felony, and which does not produce in his 
mind any reasonable belief of such danger. We cannot sanc- 
tion the charges asked by the prisoner and refused by the 
court, to the full extent to which they go. 

Any fact which tended to prove what was the real motive 
of the prisoner for killing the deceased, or the purpose of de- 
ceased in going to the house of the prisoner, or which tended 
to prove that at the time of the killing the prisoner knew 
that the decéased and his companions did not intend to com- 
mit any felony, or do him any great bodily harm, was relevant 
evidence. In this point of view, the evidence excepted to by 
the prisoner was admissible. 

The prisoner did not object to this evidence on the ground 
that the affidavit and warrant were not produced ; they had 
just been offered by the State, and been excluded on the ob- 
jection of the prisoner. The only question raised by the 
objection was as to the relevancy of the evidence as offered ; 
and as it was relevant, there was no error in overruling the 
objection. Ifthe prisoner had objected on the ground that 
the affidavit itself and warrant were not produced, and the 
affidavit and warrant had not then been produced, we would 
have been called on to decide whether such an objection 
should have been sustamed. But as it is not presented in 
that way, we do not intimate an opinion on that question.— 
Allen v. Smith, 22 Ala. 416. 

The verdict is sufficient to sustain the judgment —? sen- 
tence.—Noles v. The State, 24 Ala. 672. 

We are fully convinced that there is no error against the 
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prisoner, in any of the proceedings, which authorizes a reversal 
of the judgment and sentence pronounced by the Citcuit 
Court of Dallas county; and we affirm said judgment and 
sentence, and direct said sentence to be carried into execution. 





STEWART vs. THE STATE. 


1. Where three are jointly indicted for an assault with intent to murder, but 
are tried separately, a letter written by one of them to the prosecutor some 
time before the commission of the assault, showing malice and ill-wil] on the 
part of the writer towards the prosecutor, is not admissible evidence against 
another who, though particeps criminis in the assault, is not shown to have 
had any connection whatever with the writing of the letter, nor to have 
acted in concert with the writer, nor to have participated in his ill-will to- 
wards the prosecutor. ; 

2. But, it seems, if the defendants had entered into a conspiracy to kill the 
prosecutor, and the letter was subsequently written by one of them to bring 
on the difficulty, or in furtherance of their common design, it would be ad- 
missible evidence against all of them ; the act of each, in furtherance of the 
common design, being deemed in law the act of all. 


Error to the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


John Stewart, George M. Gordon, and John Gordon, were 
indicted (under the Code) for an assault with intent to 
murder committed on one Nathaniel J. Lilly. The defendant 
Stewart being on trial alone, “the State was permitted to 
prove what George Gordon said to Mrs. Lilly (wife of the 
prosecutor) and one Mrs. Roscoe, during the time the offence 
charged is alleged to have been committed ; said Gordon be- 
ing indicted with defendant, and the proof showing him a 
particeps criminis with defendant, and defendant being present 
at the time the words were spoken. To this defendant ob- 
jected, and his objection being overruled, he excepted. It 
was proved that the offence was committed at the prosecutor’s 
house in the night-time, his family being present.- The State 
was permitted, also, to make proof of the contents: of letters 
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written by said George Gordon.to the prosecutor some time 
before the offence charged is alleged to have been committed; 
which said letters made no allusion or reference to the de- 
fendant, nor to the offence charged against him, and alluded 
only to the prosecutor’s wife,.and to the conversation and 
charges made by her against said Gordon, and were in effect 
and substance as follows: That the wife of said prosecutor 
had been using offensive language, and making unjust charges 
against said Gordon, and that he (Gordon) desired the prose- 
cutor to make his said wife hold her tongue and cease talking 
about him; that he (the prosecutor) did not know who he 
was dealing with, and if he had anything against him (Gordon), 
and wanted satisfaction, he (Gordon) would fight him in any 
way, from the point of a needle to the point of acannon. It 
did not appear in evidence that defendant was in any way 
concerned in writing said letters, or that he had any knowl- 
edge of the writing or sending of them; and they were per- 
mitted to go to the jury without any proof of the knowledge 
or participation of defendant; to which defendant objected, 
and his objection being overruled, he excepted.” 

Other rulings-of the court were excepted to during the 
progress of the trial, which it is unnecessary to state ; the as- 
signments of error cover all the exceptions shown by the record. 


S. R. BLake and Geo. W. GayYLe, for the plaintiff in error: 


The court erred in permitting the State to prove the con- 
tents of the letter written by Gordon to the prosecutor some 
time before the commission of the assault. The acts and de- 
clarations of one defendant cannot bind another, unless they 
were made or done under a concerted plan, and in furtherance 
of a common object. The mere declarations of the party 
cannot establish such concert, nor does the mere participation 
in the assault. The State should have been held to prove 
the combination or conspiracy, before the previous declarations 
of one defendant can bind the other.—1 Phil. Ev. 93, 94; 1 
East’s P. C. 96, 97; 2 Stark. Ev. 232, 234, 235; Roscoe’s Cr. 
Ev. 76; 6 Term R.527. The declarations of one defendant, 
amounting to a mere recital of past events, cannot be admitted 
to bind another: they must: amount to acts in furtherance-of 
@ concerted plan and a common purpose, or they must accom- 
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pany the transaction.—1 Phil. Ev, 95, 97; 2 Stark. Ev. 236, 
The letter does not appear to have any connection with the 
transaction, nor with any concerted plan or common purpose ; 
and such connection must appear, either upon the face of the 
instrument, or by proof aliwnde.—2 Stark. Ev. 234; Roscoe’s 
Cr. Ev. 79; Foster’s C. L. 198; 2 Stark. Cas. 140; Hardy’s 
case, 24 Howell’s State Trials, p. 452; 2 Burr’s Trial (by 
Robertson), pp. 5388-9; Apthorp v. Comstock, 2 Paige 488; 
1 Hawks 442; Ex parte Swartwout, 4 Cranch’s R. 75; 1 East’s 
P. C. 119; 4 Black. Com. 80. 








M. A. Batpwin, Attorney wats and Wituiam M. Mor- 


/ PHY, contra: 


Gordon’s letter to the prosecutor did not tend to prove a 
conspiracy; but it did tend to show the feeling—the design— 
the malice—the threat of Gordon to commit a felony on Lilly; 
and afterwards a felony was committed on Lilly by Gordon 
and others. This letter, then, can be read as an act to show 
the nature and tendency of the conspiracy alleged, and which, 
therefore, might be read as the foundation for affecting the 
prisoner with a share of the conspiracy.—2 Stark. Ev., top p. 
235; 1 Green. Ev., $111; 3 i., $93; The People v. Mather, 
4 Wend. 261. The distinction i is this : After the conspiracy 
is shown, and the offence committed and proved, that makes 
the conspirators a unit; and then the letters of any one of 
them, written to the person upon whom the felony was com- 
mitted, and in relation to the offence charged, would elucidate 
the nature of the intent, and would be admissible evidence 
against all 4 Wend. 261, supra; 2 Esp. Cas, 719. No au- 
thority can be found, which, after the conspiracy is proven, 
excludes the previous acts or declarations of one of the con- 


spirators in relation to the conspiracy ; because the proof of 


the conspiracy makes one act, one offence, and one offender 
in law. If Gordon was on trial alone, his letter would cer- 
tainly be admissible against him; and if a conspiracy is 
shown, in which Stewart was concerned, he is Gordon. 


CHILTON, C.J. —There i is no pretence that.the appellant 
Stewart had any connection whatever with the writing of the 
letter by Gordon to Lilly, which was read in evidence against 
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him,—no evidence that he was cognizant of it, or acted in 
concert with Gordon, or in anywise even partook of the ill- 
feeling which is evinced by the letter as existing between 
Gordon and Lilly at the time the letter was sent. Neither 
does it appear that, at the time when the offence was com- 
mitted by Gordon, and in which the prisoner participated, 
anything occurred which could connect the prisoner with this 
letter by relation. All that does appear is, that Stewart was 
a “particeps criminis,”—that is, as we understand it, the pris- 
oner participated in the assault made upon Lilly by Gordon ; 
but it does not follow from this participation, that he is to be 
charged with or affected by the wrongful acts of Gordon an- 
terior to that time, which have no connection with the offence 
intrinsically, and with which he is not shown to have been 
connected by concert or otherwise. Gordon may have 
been influenced by the most settled and deadly hostility, and 
yet the defendant, Stewart, may have acted upon some sudden 
ebullition of passion, in the absence of all preconceived ma- 
licious design. In such case, he might be a particeps with 
Gordon in the assault, and yet not partake of his previous 
acts evincing his malice. If, however, with a knowledge of 
this malice on the part of Gordon towards the prosecutor, 
Stewart entered into a conspiracy with him to kill Lilly, and 
this letter was written afterwards by Gordon to Lilly to bring 
on the difficulty, or in furtherance of the common design, then 
we should not be prepared to hold that it would be incom- 
petent. The rule is, that every person entering into a common 
design, already formed, is deemed in law a party to all acts 
done by any of the other parties, before or afterwards, in fur- 
therance of the common design.—3 Greenl. Ev., $93, and cases 
there cited. This rule, which is generally applicable to the 
offence of conspiracy, is grounded upon the reason, that by 
the att of conspiring together, the conspirators have jointly 
assumed to themselves as a body the attributes of individu- 
ality, so far as regards the prosecution of the common design, 
thus making the act of each a part of the ves geste and the 
act of all. 

But it is very clear, that the acts or declarations of neither 
party, which occurred before any conspiracy was formed, fall 
within the principle of admissibility —3 Greenl. Ev., § 94; 
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2 Russ. on Crimes (ed. 1853) 696-8 ; 1 Phil. Ev. (9th ed.) 201; 
1 East’s P: C., ch. 2, $37, p. 96; 2 Stark. Ev. 326; Regina 
v. Murphy, 8 C. & P. 297; Regina v. Shellard, 9 id. 277. 
The view which we entertain upon this point shows: that 
the court erred in admitting the proof of the letter written 
by Gordon to Lilly; and as the other questions which are 
raised will not likely recur upon another trial, we -deem it 


unnecessary to decide them. 
Let the judgment be reversed, and the cause remanded. 














JOHN ELAM vs. THE STATE. 


1. Under an indictment for retailing without a license in the general form al- 
lowed by the Code, (§ 1059,) the defendant cannot require the prosecuting 
attorney to state and elect, before any evidence is offered, for which one of 
the different varieties of retailing he intends to proceed. 

2. But after the State has once made its election by offering evidence of one 
particular offence, it will be held to that election through all the future pro- 
ceedings, and on a second trial under the same indictment will not be 


allowed to offer evidence of a different offence. 


Appr from the Circuit Court of Tuskaloosa. 
Tried before the Hon. Epmunp W. Pettus. 


THE appellant was indicted at the September term, 1853, 
of the Circuit Court of Tuskaloosa, for -retailing, and was 
convicted ; but having taken an appeal to the Supreme Court 
at its June term, 1854, the judgment of conviction was re- 
versed, and the cause remanded.—_See 25 Ala. R. 53. Another 
trial was had at the September term, 1854, on the pleas of 
not guilty and former acquittal ; but before any evidence was 
introduced, as the bill of exceptions states, “the defendant 
moved the court that the solicitor for the State be required to 
state and elect for which of the three offences of retailing the 
defendant was to be tried ; which motion was overr uled, and 


the defendant excepted.” ; 
“The State then introduced evidence tending to show that 
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the defendant, in the month of August; 1853, sold a quart of 
whiskey to one James McDowell ;. that said Janies was then, 
and had been for many years before, a man of intemperate 
habits ; that he then lived in thé neighborhood of .defendant, 

and,that his reputation in that neighborhood was. then, and 
had been for many. years, that of a very intemperate man:; 
that said James was, on the 4th of July, 1853, drunk at de- 
fendant’s house, and in his presence.” The defendant then 
intreduced and read an indictment found -against him at-the 
September, term, 1853, of the Circuit Court of Tuskaloosa, 
which was identical in every respect with that under which 
he.was on trial ; “and proved that a trial had been had under 
said indictment at the present:term of the court, on the plea of 
not guilty, and that the verdict of the jury was not guilty,— 
that a judgment. of acquittal was rendered by the court on 
said verdict, arfd.that said judgment was in: full force. He 
then proved, thatthe act of retailing sought to be proved by 
the State on said trial was for selling a half-gallon of whiskey 
to the said James McDowell, on the 4th day July, 1853, and 
suffering the same to be drunk on of about his premises ; that 
on the former -trial of this cause, when defendant was con- 
victed, (and the conviction reversed and remanded by the 
Supreme Court,) one of the acts of retailing sought to be 
proved by. the State against him was for selling the said half 
gallon of whiskey to the said James McDowell on the 4th 
day of. July, 1853, and that the State did not, on said last 
named trial, offer ahy proof of-the selling by defendant of 
spirituous liquors.by tlie quart to the said "McDowell: in the 
month of August, 1853. ‘The defendant then insisted, that 
the State should be confiried. on the present trial to the same 
acts of retailing for which the defendant was convicted on the 
previous trial of this cause, 4nd moved the-court to exclude 
from the jury’ the-evidence relating to the selling of said-quart 
of whiskey in the mopth of August, 1853; but said motion 
was overruled, and defendant excepted. 

The court gave severak charges to the jury, which were also 
excepted ‘to, and which are now assigned for error ; but it is 
unnecessary to state them, as they are not noticed in the 
opinion, The-other assignments.of error embrace the rulings 
of the court above stated. 

4 
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. E..W. Peck, for the appellant, contended,— 


1.°That the’ court should have required the prosecuting 
attorney to elect-for whieh of the three kinds ‘of retailing 
specified in the statute the party charged was to be tried. 
Although the Code (p. 244, § 1059) -authorizes any. act of 
retailing to be proved, yet it does not authorize every act of 
retailing that may be committed, and every kind of retailing, 
to be successively gone into’on the same trial. 

2. The State-should have been confined, on the second trial, 
to the same offencé of which tlte defendant had been convicted 
on the first, trial. . 

3. The evidence sustained the plea of former acquittal, and 
therefore the charge ef the court was wrong. Where the 
same evidence will supportboth indictments, autrefois acquit 
is.a good defence; and these two indictments being ‘in ‘ihe 
same words, and found at the same term of the court, the 
same evidence would support either—1 Chitty’s Criminal 
Law, top p. 369. , . 





M. A. Batpwin, Attorney Géneral, contra < 


1. It is a matter of-discretion with the court, whether or 
not the prosecuting officer shall be compelled to elect for 
which offence he will proceed. The practice generally is, to 

refuse such motions, and leave the matter to the option of the 
solicitor. 

2. After the case had been remanded for another trial, I 
know of no rule of law confining the State to the same evi- 
dence that was’adduced or the first trial. Any offence against 
the law of retailing. not. barred by the statute, and upon 
which no conviction or acquittal"had been had, might be 
given in evidence 6n the second trial, whethér it had- been 
given in evidence on the former: trial or not. - ie 

3. Both the charges given are in stfict conforniity with the 
decision of this court in 25th Ala. R. 53. *: “ 


GOLDTHWAITE,. J.—We see no ,error’in. the action of 
the court in. overruling the motion made by the defendant 
below, to require the solicitor to state in advance for which 
of the different varieties of retailing he was to be proceeded 
against. The indictment, it is true, is general in its form, 
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but its. sufficiency, was-determined when this case was last 
here (25 Ala. 53); but the fact that it is general and*broad 
enough, under the Code, to allow evidence of any violation 
against the law of retailing, is not.a sufficient reason for 
requiring the prosecuting officer. to: state beforehand the par- 
ticular offence he ‘intends to prove. At the common law, 
under an indictment containing -but a single count, evidence 
of either one of sevefal distinct and separate offences might 
be given in-evidence, as in cases of different assaults commit- 
ted on the’same person, different affrays between the same 
persons, and in‘ many other cases. If a defendant were to 
announce that he had committed several assaults on the per- 
son named in the indictment, and not knowing for which of 
these assaults the indictment was found against him, ask as a 
right that the prosecuting officer should state for which one 
of these offences he intended to proceed, we apprehend the 
court might very properly overrule his motion. The case at 
bar may be stronger than.the one put, but it depends upon 
identically the same principle. 

We think, however, the court erred, in not confining the 
State to the same offence in relation to which evidence had 
been offered on the former trial. The rule of the common 
law was, that where but one offence was charged, the evidence 
must be confined to one ; and the Code has not changed that 
principle, and could not, perhaps, do so without violating the 
constitutional right which the defendant has of having the 
offence passed upon by a grand jury. It allows, it is true, in 
certain cases, more than one offence to be chargéd, even in 
the same count ($ 3506) ; and when this is done, evidencé as 
to each offence may be offered.' The géneral' form of the 
indictment allowed by section 1059-of Code, against, retailers, 
does not, if followed, include more than one offence ; and the 
provisions in the same section, which allow any act in violation 
of the law to be proved ‘under such an indictment, ° cannot, 
upon any sengible rule of construction, be intended to mean 
more than one act. In civil actions, if but ane act is charged 
in the declaration, the plaintiff cannot give-evitlence of“any 
other; and it is also laid down, that if he prové one, he 
cannot waive that, and .prove.another—Stante v. Pricket, 
1 Camph. 473 ; 2 Greenk. Ev. § 86. In criminal eases, where 
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the, grand jury have by their bill found . but a single offence, 
the presumption is, unless it otherwise appear from the indict- 


ment, that the act to which the’ evidence offered by the State 


relates, is the one to which the indictment refers’; and if that 


presumption is correct, it would, necessarily exclude evidence. 


as to any other. The true rule, therefore, is to hold the State 
to the act to which the testimony relates, if it, can. be covered 
by the indictment, and but. one offence,is charged. If the 
prosecuting officer deems it for the interest‘of the State, that 
evidenee as to different offeneesshould be offered, he must 


frame the indictment accordingly ; which is in .every. case. 


very easily done. We have laid down the rule generally, 
and think that, after the election is once made -by offering 


evidence on the part of the State, it holds through all future. 


stages. The, same reasons exist, for its application on the 
second trial as on the first. The election once made, in the 
mode we have stated, becomes an act in the cause, and-cannot 
be separated from it. 

Judgment reversed, and cause remanded. 





HARRALL vs. THE STATE. 


1. If the order for a change of venue, ina criminal case, directs the clerk to 
transmit * the original papers in the cause,” it is nevertheless his duty (Code, 
§ 8613) to transmit a transcrjpt ; and such order, even if erroneous, is no 
ground for a reversal of tlie judgment and sentence of conviction. 

2. The failure of the clerk, after a change of venue, has been ordered, to trans 
mit a transcript to the clerk of the court:to which the trial is removed, and 
the failure to have the cause entered on-the docket of that court,at the term 
next after the order of removal, is no discontinuance of the prosecution. 

8. The court to which the trial is removed may (Code, § 3615) issue a certiorari 
to the clerk of the court in which the indictment was found, requiring him 
to transmit certified copiés of any and all papers ant entries ‘in the cause, 
and may order the original papers to be returned to him. 7 ‘ 

4. It is not mecessary that an indictment, under the forms prescribed by the 
Code, should be signed by the solicitor. 

5. The certified copy of the indictment may be read to the jury om the trial-; 
and therefore, if the entire: transcript, containing a copy of the indiotinent, 
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is offered to the jury, and the defendant objects to it as a whole, his objection 
may be overruled. _— 

6. A verdict finding the defendant “ guilty of murder in the first degree, and 
penitentiary for life,” is sufficient to suppart a judgment of conviction and 
sentence Of confinement in the penitentiary for life. 


a 


‘APPEAL from’the Circuit Court of Dallas. 
. Tried before the Hon. Nat. Coox. 

-Henry Harrat, the appellant, was indicted at the Fall 
term, 1853, of the,Circuit Court of Wilcox, for the murder of 
ene John T. Daniel,—was arrested and arraigned at the sanie 
term, and pleaded not guilty, and a day was set for his trial. 
On a subsequent day of the term, before the day appointed for 
his trial, he made affidavit for a change of venue, which was 
granted ‘by the court ; whereupon it was agreed that the trial 
should be removed to Dallas county, and it. was ordered by 
the court “ that the clerk of this court -transmit, by safe and 
convenient mode, to the clerk’of the Circuit Court of Dallas, 
securely sealed up, the original papers and copies of all 
orders and entries made in said cause; under his hand, official 
seal, &c.; and, also, that Thursday of the second week be sét 
apart for the trial-of this cause by consent.” 

At the Spring term, 1854, of the Circuit Court of Dallas, 
on motion of the solicitor, the prisoner being present in per- 
gon, it was ordered “ that a certiorari issue to the clerk of the 
Circuit Court of Wilcox, commanding him to send to this 
court a complete transcript of this cause, including the caption 
of the grand jury, a copy of the indictinent, and all the orders 
made in said cause, under his hand and seal, by the.next term 
of this court” ; and it was further ordered, “ that the clerk of 
said court ‘have leave to withdraw the original indictment, 
and all other original papers, which he has sent to this court.” 
At the same term, when the case was regularly called on- the 
docket, “the defendant asked leave to withdraw his plea of 
not guilty, for the purpose of moving to strike the case from 
the docket as having been discontinued by the State, and, -on 
failure of such motion, to demur to the indictment; which 
motion was-continued by the court, together with the cause in 
which it is made.”. 

At the Fall term;1854, the court having granted the e 
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fendant leave to withdraw his plea of not: guilty, he renewed 
his motion to strikethe case from the docket on account of 
the alleged ‘discontinuance ; and on the hearing of this motion, 
in addition to the proof of all, the proceedings and orders ag 
above set forth, “it appeared in evidence, that the Fall term, 
1853, of the Dallas Circuit Court adjéurned on ‘the second 
day of the term, and that, at the time of said adjournment, no 
papers in this case, nor transcript’of the proceedings, had 
been received from the clerk of Wilcox Circuit Court; nor 
was the case placed upon the docket of the Dallas Circuit 
Court. It was further in evidence, that the transcript from 
Wilcox Circuit Court. was not received until the 13th Febru- 
ary, 1854. The clerk of the Circuit Court of Wilcox was 
then introduced, who testified, that he'did not. make out the 
transcript until after the adjournment of Dailas Circuit Court, 
and his reason for not doing so was, that he had heard the 
court was adjourned.” The court overruled the motion to 
strike the case from the docket, and the defendant excepted. 

The defendant then demurred to-the indictment, “ because 
it. was not. signed by the solicitor of the circuit, but by*one 
‘A. Tomlinson, sol. pro tem. 2d circuit’; which demurrer the 
court overruled, and the defendant then pleaded not guilty.” 

The attorney for the State offered in evidence to the jury a 
paper purporting to be a complete transcript of all the pro- 
ceedings in the case had’ in the Circuit Court of Wilcox, 
containing a copy of the original indictment, certified under 
the hand and seal of. the clerk of that court ; to the reading 
of which transcript the defendant objected, but his objection 
was overruled by the court, and he excepted. 

The jury returned a verdict finding the prisoner “ guilty of 
murder in the first degree, and pénitentiary for life” ; and on 
this verdict the court rendered a judgment of conviction and 
sentence of confinement in the penitentiary for life. 

The errors now assigned ‘are, 1st, that the court erred in 
overruling thé demurrer to the indictment ; 2d, in granting a 
certiorari to the clerk of the Circuit Court of Wilcox ; 3d, in 
not striking the case from the docket as having been discon- 
tinued ; 4th, in rendering judgment on the verdict; 5th; in 
the several matters shown in the bill of exceptions. 
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Gro. W. GaYLe, with whour was B. Wakes for ap- 

pliant 

. The indictment is seinen in not being signed: by the 
a It is drawn under the Code, and the statute adopt- 
ing the form is —erore § 3502; Ex parte Simon- 
ton, 9 Porter 390. 

-2. The Girouit Court of Dallas ed no jurisdiction of the 
ease ; it could not-try on the original indictment, and had no 
tight to award a certiorari requiring the clerk of the Circuit 
Court of Wilcox to violate the instructions of another. judge. 
Spencer, ¥. Barber, 5 Hill (N. Y.) 568; 2°Sup. U. S. Dig. 
248; § 10 ; Lyneg v, The State, 3 Porter 348 ; Starr v. Fran- 
cis, 22 Wend. 633 ; 4 Hill 554. 

3. The prosecution had been discontinued by: not sending 
a transcript from Wilcox to the first court in Dallas.—Ken- 
non v. Bell, Minor’s R. 98; Drinkard v. The State, 20 Ala. 
9; Griffin v. Osbourne & Co., ib. 594; 2 Hawk. P. C. 416, 
§ 84; 2b. 417, § 88.. The appellant was entitled to a “speedy 
public trial”: if such delays are tolerated, a man may be kept 
in jail until his witnesses die,.or move away.—Const. Ala. 
§*10. The prisoner could exercise no control over the mat- 
ter, and it was not his fault—Code, § 713. The prosecution 
had been discontinued, also, by striking the case from the 
docket of the Wilcox court under such instructions to the 
clerk that no other court could take jurisdiction of it—Drink- 
ard v. The State, supra. 

4. No judgment could be rendered on the verdict. In 
criminal matters, nothing can be taken by intendment.—The 
State v. Seay, 3 Stew. 123. 








M. A. Batpwin, Attorney General, contra : 

1. The indictment need not be signed by the whine it 
derives its authenticity from the action of the grand jury.— 
rey v. The State, 22 Ala. 19. , 

2. Although certiorari is a writ issuing from a superior to 
an inferior eourt, yet the authorities sustaining it,-in such 
cases as this, from one circuit court to another, are too 
numerous to be now questioned : the power is grounded, prin- 
cipally, on the necessity of the case.—Calhoun v. The State, 
4 Humph.477.; Barnes v. The State, 5 Yerg. 182 ; The State 
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v. Collins, 3 Dev. 119; The State v.. Craton, 6 Ired.-166 ; 
The State v. Reid, 1 Dev. & Bat. 377 ; 1 Chitty’s Criminal 
Law, p. 364; Code, §§ 3613, 3615. : 

3. The verdict is sufficiently certain ; although not so full 
as it might have been, its meaning is clear.—Code, §.3080 ; 
The State v. Stephen, 15 Ala. 534; Nance v..The State, 6 
Ala. 483 ; Noles v. The State, 24 Ala. 694; Poindexter v. 
Commonwealth, 6 Rand. 667; Pitts v. Bingham, 10 N. H. 
519; Schlenker v. Risley, 3 Scam. 483 ; Bank v. Batty, 4 i. 
2; Porter v. Rummery, 10 Mass. 64; State v. Yancey, 38 
Brev. 144;.1 Bay 243; Hawks v. Crofton, 2 Burr. 698 ; 
Nabors v. The State, 6 Ala. 201; 1 Chitty’s Crim. Law, 
p. 644. if 





RICE, J.—Section 3613 of the Code provides, that, “ when 
am order removing the trial in a criminal case is made, the 
clerk must make out a transcript of the caption of the grand 
jury, the indictment, with the endorsement thereon, and all 
entries relating thereto, the undertakings or recognizances of 
the defendant, and all the orders and judgments upon the 
same, the order for the removal of the trial, and all the other 
orders in the cause,—attach his certificate thereto, and for- 
ward it, sealed up, by a special messenger, or deliver such 
transcript and certificate to the clerk of the court of the 
county to which the trial is ordered to be removed.” 

The clerk is a mere ministerial officer, and-his duty as such, 
in the cases provided for by the section of the Code above 
quoted, is clearly prescribed by that section. No court can 
relieve him from the performance of that duty, thus prescribed 
by statute. The rules and practice of the court, established 
by the court itself, may sometimes be made to yield to circum- 
stances, to promote the’ ends of justice.” Not so as to a 
statute ; it is unbending, requiring implicit obedience, as well 
from the court” as from its suitors and ‘its clerk. The court 
possesses no dispensing power as to a statute——Jackson v. 
Wiseburn, ‘5 Wend. R. 136 ; Caldwell v. Mayor, 9 Paige’s 
R. 572. 

It follows from what we have above said, that the prisoner 
can obtain no benefit here from the fact, that in the order for 
the removal of the trial, the court directed the clerk to trans- 
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mit “ the original papers, and copies of all orders and entries 

made in said eause” ; for, notwithstanding that direction, it 

still remained. the duty of the clerk to transmit such a tran- 
script as is required by section 3613 of the Code. 

Whether the-order of the Circuit Court of Wilcor, direct- 
ing its clerk to transmit “ the original papers, and copies-of all 
orders and entries made in said cause”, is proper or improper, 
so far as it relates to “the original papers”, we neéd not 
decide ; for, conceding it to be improper to that extent, it 
certainly furnishes no ground for the reversal of the judgment 
of the Circuit Court of Dallas. It-could not, and did not, 
disable the clerk of thé Circuit, Court of Wilcox from per- 
forming the duty. prescribed to him by section 3613 of the 
Code: that clerk might have sent suth a tresorigt as was 
required by that section, and .also “ the original papers.” 

It is evjdent, that there has been no discontinuance of this 
cdse, unless the omission of the clerk of the -Cireuit Court of 
Wilcox to perform the duty required of him by section 3618 
of the Code, for two terms after the order was made for the 
removal of the trial, produces a discontinuance, under the 
circumstances shown in this record. 

After: examining alt the provisions of the Code upon the 
subject of removing a trial in a criminal case, and many 
authorities upon the subject of discontinuances, our opinion is, 
that such omission of the clerk does not work a discontinu- 
ance, and that there has been nod discontinyance.in this case. 
—Wiswall v. Gliddon, 4 Ala. R. 357 ; Calhoun v. The State, 
4 Humph: R. 477; The State v. Collins,.38 Dev. R. 119; 
Drinkard v.-The State; 20 Ala. R. 9. 

In Drinkard v. The State, 20 Ala. R. 9, the defendant had 
néver ‘been arrested ; the cause was taken from the docket 
by the solicitor, with the permission of the court, and no procéss 
issued thereon for more than two years. This court correctly 
held, that the cause was thereby ‘discontinued. But in that 
case, the court admitted, that the defendarit could not be 
allowed to, take advantage of the omissions of -the. clerk, a 
mere ministerial officer, to.perform his duty. It-was the active 
interference of the prosecuting attorney with the cause, by. the 
permission of the court, in the manner above stated, which 
worked the-discontinuance. Neither that case, nor any other 
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known to us, gives any. countenance to, the ‘propositibn’ for 
which the prisoner contends in this case, to-wit,. that the-fail- 
use to docket the case at the Fall term, 1853, -of- the Circuit 
Court of Dallas, and. the failure to. furnish. the clerk of that 
court witli any transcript until after that tetm, and the failure 
to get a proper transcript to that court until the Fall-term, 
1854; amount to a discontinuance. This propesitien is.‘no- 
thing’ more than the assertion, that the mere neglect of minis- 
terial duty by a ministerial officer, works a distontinuance of 
a prosecutions We do not understand this assertion to be 
any part of-the law of this State. 

As the*court to which the trial of a evttahanl case, is. re- 
moved, is authorized by section 3615 of the Code to direct 
the clerle.of the court'from which. it was removed: to certify 
any portion of the record which he has omitted, or to rectify 
the same”, we think a certiorari is a-:proper mode of directing 
and requiring the clerk to certify any and every part of the 
record which he has omitted ; and when: “ the. original. pa- 
pers” have been sent to thé court to which the trial is 
removed, that court may restore them to the clerk of the 
court in which the indictment was found... 

In Ward vy. The State, 22 Ala. R. 17, tt was correctly de- 
cided, that it was not necessary that the name of the solicitor 
should be signed to an indictment. The-absence of his name 
is the only objection made to the indictment in this case ; we 
hold the indictment to be good. ui en 

When the trial of a ‘criminal case is removed from’ one 
circuit court to another, section 3615 of the Code requires the 
defendant to be tried on “ the copy of the indictment”. certi- 
fied as divected'in section 3613. It,¢ould not, therefore, 
possibly be erroneous to read to-thejury “ the copy of the in- 
dictment” se certified.—-The State v. Matthews, 9.Porter’s 
R..370, and cases therein cited ; Lanier v. Br. Bank, 18 Ala. 
BR. 625. The-transcript offered to the jury in this case was 
thus duly certified, and contained a ‘copy. of the indictment. 
The objection of the.prisoner was'general, and was made to 
the transcript as a-whole. As part.of it was clearly legal, 
to-wit, the copy of the indictment, there was no error in over- 
ruling. the objections as made.—Hrabowski v. Herbert, 4 Ala. 
B. 265; Troutman v. Melton, 15 Ala. R.535. ~: 
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-The vesiiien } is sufficient to authorize. the judgment of con- 
yiction and sentence of confinement in the penitentiary for 
life-—Noles’ v. The State, 24 Ala: R..672, andyother cases 
cited on the brief of the Attorney General. . 

There is no error in the record, and the judgment -of the 
Circuit Court of Dallas is affirmed, and the sentence pro- 


serait’ by it must be executed, 














CHAMBERS vs. THE STATE. | 


1. If a part of a conversation is-ndduced it in evidence by the State, as proving 
the defendant ’s declarations or confessions of guilt, he has the right to call 
for the whole of what was said i in that conversation amas to the subject- 


matter in issue. 

2. ‘Under, an indictment against a negro — for exhibiting ‘slaves for sale 
without a licehse, (Pamph. Acts 1849-56, p. 8,) after evidence has been of 
fered of a particular act of sale within the time covered by the indictment, 
‘evidence of a.previous act’ more than. twelve months before the. finding of 
the indictment is admissible for the State, as “tending. to show that~the de- 
fendant was engaged i in the business of negro-trading. 

3. If the defendant Was engaged in the business of negro-trading, proof of 
one act, in pursuance of such buéiness, within the county in which the in- 
dictment was found, is sufficient to support @ conviction. ed . 


APPEAL from the Circuit Court of Perry. 
Tried before the Hon. ANpRew B. Mooke. 


THE indictment in this casé, ‘which was found at the Fall 
term, 1852, charged “ that John Chambers, late of said county 
of Perry, on the first day of October, A. D.'1852, at, to-wit, 
in said county, did unlawfull} then and there fail to procure 
license therefor, and did then and there engage in the busi- 
néss of negro-trading without such license, and did fhen and 
there unlawfully exhibit for sale divers, to-wit, twenty negro 
slaves, contrary to the form of the stattite,” &c. On ‘the trial, 
“ the State introduced and examined a witness, who testified, 
in substance, that in the month of July, 1852, the defendant 
had in his possession, at Woodville in said county, four slaves, 
and then and there told witness that’ they were for sale, and 
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offer 2d to s€ll them ‘to him } “that: he: (witness) then and there 
bargained with defendant for two of them, and by Abreement 
between him and @efendant the latter was to. deliver said 
slaves to witness at’‘his house’ ‘int Marengo -county, and then 
witness was to execite his note fo defendant for the’ purchase 
money ; thaf defendant, on the evening of the saine day, car- 
ried said slaves to the house of witness in’ Marengo county, 
and remained there all night ; and that on the next day wit- 
ness then and there executed his note to defendant for the 
purchase money, and defendant executed to witness a: bill of 
sale for said slaves. The defendant then offered to prove by 
said witness,.on his cross-examination, that at the very same 
time, and in the same conversation, when defendant told wit- 
ness that the slaves tvere for sale,-and offered them for sale, 
and when witness bargained for them as aforesaid, lie (de- 
fendant) told witness that he was not engiged in the business 
of negto-trading ; whieh testimony was rejected by the court, 
and defendant excepted. Defendant then offered ‘to prove 
that he further sdid to the witness, in the samé conversation, 
that he lived in T uskaloosa. and ‘was then (and had ‘been for 
some years) engaged in keeping a‘store in that town ; that he 
had owned these riegroes for abéut four years, ‘and had kept 
one of them abdut. his store in Tuskaloosa’; alt’ which évi- 
dence, on motion of the soliciter’; was rejected by the conrt, 
and thereupon defendant excepted. ’ 

“The State also introduced wituesses, who testified, seein 
the defendant’s objection, that i in March, 1851, defendant was 
in and near Woodville in said county, in; possession of some 
ten or twelve negroes, and. then and there offered them for 
sale, and did sell two of .them ;, but the objection was over- 
tuled by the conrt, and’ the defendans- excepted. : 

“The foregoing was, in substance, all: the material testi- 
mony in the case; and thereupon the defendant asked the 
court te. charge the jury, that, before they would be author- 
ized to convict the defendant, the facts and_ circumstances 
should be so convincing, as to.lead their minds to the conclu- 
sion that the accused cannot be innocent of having engaged 
in the business of: negro- trading, in Perry, county, ‘within 
twelve months previous to the finding of. the indictment. 
This charge the court refused to:give, but charged the jury, 
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that if the defendant was engaged in, the’ business of negro- 
trading, within the State. of Alabama, and either sold, or of- 
fered for sale, any negroes’ in the. county.of, Perry, in the 
month of July, 1852, they must find him guilty-;.that they 
night look to the proof’ showing that he offered for sale and 
sold negroes in said county -in March, 1851,.as a circumstance 
tending, to show that he was engaged in the business of ne- 
gré-trading im July, 1852, but that they would-not be’author- 
ized from ‘that circumstance alone to find-him guilty.” To 
the refusal to. charge: as requested, and to the charge given, 
the defendant excepted. ~  . j 
No errors are aes the record. - ae 


Wi. M. ipcenin for the appellant : ' ' me 


1. The court erred jin rejecting the declarations of Cham- 
bers: they were a part of the same conversation already — 
brought out. by the State ; they appertain to the same-subject- 
matter, were material, and therefore admissible.—Nelson ‘v. 
Iverson, 24 Ala. 9;.1 Green. Ev., pp. .233, 252, 253. 

2. These declarations were made at the time Chambers 
had the. negroes in possession, ‘and offered them for sale; 
they accompanied the act, and were a part of the-res gesta, 
and tlierefore admisstble.—Pitts v. Borronghs, 6 Ala. 733; 1 
Green. Ev. 108, 109. 

3. The court erred in permitting the State to prove that 
the defendant had negroes in, possession and offered to sell 
them in March, 1851. This evidence did not legitimately 
tend to show, the character of his business in July, 1852, 
when he offer ed .the other negroes for sale. It wasnot.a part 
of; or in any manner connected with, the act for which the 
defendant was indicted. 

4. The court erred in refusing to give ‘the charge asked.— 
The defendant was not guilty, unless he had been engaged in 
the business . of negro-trading in the county of Perry, and, 
while so engaged, sold, or offered for sale, negroes in said. 
county. —Pamph. Acts 1849, p. 8. The charge i in the. indiet- 
ment is, that “he did then and there efgage in the business 
of negro-trading without a license,” &e., “and did then and 
there sell, or offer ta sell,” &c. The effect of the chargé 
asked was, to require the Stateto prove the allegations of the 











62 ALABAMA. 
Chambers v. The Btate. 


indictment. The jury should, not have found the defendant 
guilty, unless the facts and circumstances were 80 convincing 
as to lead their minds to the conclusion that the aceuséd can- 


not be innocent. —State vy. Morphy, 6 Ala.- 846.; 3 Green. 
Ey. 29, 30. 


5. The charge given-is ; erroneous, not only for the’ reasons 
above stated, but because it required the jury to convict the 
defendant if they believed he. was then engaged, or had‘at 
any time been engaged, in the business of negro-trading, any 
where in: the: State of Alabama, and had either sold, or offered 
to sell, negroes in the county of Perry in the month of July, 
1852. The defendant could not be convicted, unless -he of- 
fered negroes for sale at the same time when he was engaged 
in the business of negro-trading ;‘and neither was he guilty 
unless he had been engaged in the business of. negro-trading 
within the county of Perry within twelve months before in- 
dictment found.’ The evidence did not authorize a conviction. 
This charge is also erroneons, in stating that, the fact of the 
defendant’s having in possession and selling negroes in 1851, 
tended to prove that he was engaged in the business of negro- 
trading in July, 1852. This evidence did not legitimately 
tend to prove any such thing ; but, at all events, it was the 
exclusive province.of the jury to determine what the evidence 
proved, or tended to prove. 








M. A. Batpwin, Attorney. General, contra : 

1. Declarations of a defendant, in a criminal case, although 
cotemporaneous with the crime alleged, cannot be given in 
evidence by him on tite trial, unless they form part of the 
res geste, or are given in evidence’against him.—1 Bail. 332; 
Stark. (Part I) 49; Conimonwealth v. Hide, Thacker’s Orin. 
Cases, 19 ; Commonwealth v. Kent, 6. Mete. 221 ; ; Seages v. 
Stafe, 8 S, & M. 722. 

2. It was proper for the State to prove that in “March, 
1851, defendant was in the possession of ‘slaves i in the county 
of Perry, which he offered for sale and did sell; as a cireum- 
stance which might be taken into consideration to ‘show 
whether or not defendant was engaged in the business of ne- 
gro-trading.—1 Ald. & El. 733; 1 Green. Ev. § 110; Com- 
monwealth v. Hopkins, 2 Datia 418; Lawson & Swinney v. 

“The State, 20'Ala. 65.°" |” c . 
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3. The charge asked was properly ‘refused, in connection 
with the chatge given. It takes a series of acts to:make up 
an employment or engaging in a particular business ; and 
many acts, committed outside of the county, may be given in 
evidence, to show the character of the act in the particular 
county. —2-Dana 419, supra. 


CHILTON, C. J The State having proved, by an exam- 
ination in chief, that the defendant, in July, 1852, having pos- 
session of four’ slaves in the county of Perry, told the wit- 
ness they were for sale, and offered to sell them to him, and 
that thereupon a bargain was struck for two of theni, which 
the defendant delivered to said witness in Marengo county,—> 
the defendant offered to prove by tlie same witness; upon his 
cross-examination, that the defendant said, in the same con- 
versation, and at the same time he told-the witness that the 
slaves Were for ‘sale, that'he (the defendant) was hot engaged 
in the business of negro-trading. This proof the “court ex- 
cluded, and ‘the first question ree is, whether the court 
properly rejected it. 

The proof: that the defendant told the witness he had the 
four negroes for sale, was-offered by the State asdetlarations, 
or confessions, tending to establish his guilt ;.and the géner- 
al rule is, that the whole of what the prisoner said on the 
subject, at the time of making the.confession, should bé taken 
- togéther. «This.rule,” says Professor Greenleaf, “is the dic- 
tate of reason, aswell as humanity.” “If,” says he, ‘one 
part’of:a conversation is relied on, a8 proof of a confession 


of. the crinie, the -prisoner has a right to lay before the court . 


the whole of what. was said in that conversaéion, not ‘being 
confined to so, much only-as'is explanatory of the part already 
proved against him, but being permitted to give evidence of 
alt that was said upon that occasion’ telative to‘the subject- 
matter in issue.”—1 Green. Ev. § 248, and authorities cited 
in notes. Of course, it is for the jury to ‘say what weight 
shall‘be given to thé confession :—they may believe that part 
which charges the prisoner, and reject that which tends:to 
exculpate him, if they see sufficient-grounds for so, doing.— 
Rex vi Higgins, 3 C. & P. 603; Rex v. Steptoe, 4 ib. 397; Res- 
publica v. McCarty, 2 Dall. 86; Bower v. The State, 5 Miss. 364, 
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2. There was no error in allowing the State to prove that 
the defendant had slaves and offered to sell them in March, 
1851, as shown by the bill of exceptions. . This 1 wag a cir- 
cumstance tending to show that he was engaged i in the basi- 
ness of. negro-trading, and is fully warranted by the decision 
of.the court in the 2d of Dana, 418; see, also,.Lawson v. 
The State, 20 Ala. 65. 

Under.the provisions of the actof 1849-50, (Pamph. Acts, 
pp. 8—11,) any negro, trader, broker, or agent, could obtain 
a license from the clerk of any county court, for the sale or 
exhibition for sale of slaves in any part of the State, upon 
paying ten dollars for each slave to be sold or exhibited; but 
if such trader, broker, or agent engage jn such business. with- 
out obtaining a licerise as aforesaid, the, fifth section of the 
act above referred to subjects him to an indictment, to be fined 
any sum the jury may assess. 

_A slave merchant or tradey may. engage in this beeiivens 
without being located in any particular county. He is often 
migratory with his slaves, and. according to the construction 
of this act contended for by the counsel for the accused, he 
might make one sale at least in each county in theState with- 
out license, without infringing the law. Such-is not our un- 
derstanding of the meaning of the Legislature. . On the 
other hand, we are of opinion, that if he follows this busi- 
ness anywhere in the State without license, he may be in- 
dicted:and tried in any county in which he sells or. exhibits 
his slaves for sale, in pursuance of such business. If trading 
in slaves be his business, he is. following that business. when 
he makes a sale of them in. pursuance. of such business; and 
it makes no difference, if the jury are satisfied, that he follows 
the business anywhere. in the State at the time of the, act 
complained of, whether he made one oya‘number of sales. in 
pursuance of it in the county in which he is indicted. 

- What we_have said will be.sufficient to guide. the future 


progress of the cause. 
Let the Judgment be reversed, and the\cause remanded. . 


s.= 
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BRYAN vs. THE STATE. 


1. The object of a demurrer to evidence is, not to substitute the judge for the 
jury as a trier ‘ofthe facts, but’to ascertain the law upon an admitted’state 
of facts ; and its effect, when issue is joined, is to admit every fact which 
the testimony tends to establish. 

2. Under an indictment for gaming, (Code, § 3243,) upon demurremto the evi- 
dence, the defendant may be convicted on proof of his having played a game 
of “ramps” in a store-house where spirituous — were at the time re- 
tailed. ; -¢ ' ‘ 


AppéaL from the Circuit Court of Pickens. . 
Tried before the Hon. Gto. D. SHoRTRIDGE. 


Jesse W. BrYan, the appellant, was indicted at the Fall 
term, 1854, of the Circuit Court of Pickens, for gaming; the 
indictment charging, in the alternative, all the offences enu- 
merated in section 3243 of the Code. On the trial, the de- 
fendant, having introduced no evidence himself, demurred to 
the evidence adduced” in behalf of the State; and the State 
having joined in the demurrer, thé court held the evidence 
sufficient to support a conviction, and judgment was rendered 
accordingly. The evidence, as set out in the record, was as 
follows: ' 

“The defendant, within twelve months before the finding 
of the indictment, played at a game called “ ranips,” in a store-- 
house where spirituous liquors were at the’ time rétailed, in 
the county of Pickens. The game was played with a sét of 
dominoes, consisting of fwenty-cight pieces; the dominoes are 
pieces of bone, numbered from one to six, besides’ one suit 
being blank ; there are seven suits,—blank, aces, deuces, &c.; 
and each nit is subdivided,—as, ace ‘blank, ace deuce, &e. 
The game is played by turning the numbered sides of the 
pieces flat on the table ; the players then turn over one each, 
and the player Bering over the one which has the highest 
number of spots upon it wins the trump; the faces of these 
pieces are then turned down again, and all the pieces are then 
shuffled ; each player then draws five pieces, and one of them 
turns Ov er another piece as a trump for the player who won 
the trump; the player who won the trump may then discard 
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one of the five pieces he drew, and take the trump in lieu of 
it, or he may discard the trump and his hand besides, draw 
six more pieces, and discard one; any other player may dis- 
card the five pieces he drew, and draw six more and discard 
one. In playing, each player must follow suit, if he can; and 
if he. cannot, he may trump. Any player who fails to take a 
trick is “ramped.” In making the game, the players fix upon 
a number (usually fifteen) for each.’ If only two are playing, 
the party who does not take a trick is “ ramped,” by which 
five is added to the fifteen, and five.taken from the fifteen of 
the other player ; and so on, until one player or the other 
gets out—that is, reduces the fifteen with which he started to 
nothing. The stake is a treat, or cigars, from the party who 
is “ramped.” No money was bet by the defendant $ but the 
game is a mixed game of skill and chance, and money may be 
won and lost at it. There is no game played with dice sim- 
ilar to the game of “ramps,” Ip “ramps,” the trump is played, 
out by the person who won it; but the winner of the trump 
is neither obliged to play the five pieces he, drew, nor draw 
more: he may throw up his hand altogether, and Jet the other 
players go on ; if he does so, he cannot be “ramped” on that 
hand. The only games of cards in which the trump is played 
out, are eucre and whist. 

“The State then introduced another witness. who testified, 
that a game usually played with cards could be played with 
dominoes ; that he had, af the instance of the court and coun- 
sel, on this forenoon, in the presence of the jury who tried a 
similar case to the one at bar, played said game, called “ thir- 
teen-and-the-odd,” both with cards and with dominoes, with a 
like result, and on the same principle. He further testified, 
that the game of “ramps” could be played with. cards, by tak- 
ing the twenty-eight cards from ace to seven inclusive of each 
suit ; and, at the instance of the court and counsel, played 
with another the said game of “ramps,” first with cards, and 
then with dominoes, in the presence of the jury ; and witness 
testified, that the mode of procedure, and the result obtained, 
were the same in each instance ; further, that he had never 
known or heard of a game of cards called “ramps,” nor a game 
played with dominoes called ‘thirteen-and-the-odd,” except 
the two games played as above stated for the. purpose of illus- 

















JANUARY TERM, 1855. 67 
Bryan v. The State. 








tration ; that if there had been sich games, he thought he 
would have known or heard of theni; that in playing “ramps” 
with dominoes for a treat, the game was not ended until each 
player but one had made his points, and the last one out paid 
the treat; but in playing said game for money, when one 
player had made his’ points, he took all the stakes, and the 
game ended ; and that he had often seen the game played for 
money ; by ‘ points’ the witness means the score of fifteen, or 
other number determined on by the players, the winning of 
which was necessary to make any player win the pame, as far 
as his hand was concerned.” 

This being all the evidence, the ¢ourt held it sufficient to 
convict the defendant, and therefore overruled the demurrer. 

No errors are assigned on the record. 


T. Reavis and 8. F. Hats, for the appéllant. - 
M. A. BALDWIN, Attorney Gerieral, contra. 


GOLDTHWAITE, J.—The only question presented by 
the record arises upon the action of the court on the de- 
murrer to the evidence. The object of a demurrer to evidence 
is not, as has sometimes been supposed, to-substitute the judge 
in the place of the jury as a trier of the facts; for, if that was 
the case, it would destroy one of the chief characteristics of 
the common law, which separated, by a clear and distinct line, 
the duties of the judge and jury,—giving to the one the deter- 
mination of the facts, and confining the other to questions of 
law. The office of a demurrer to evidence is precisely the 
same as a demurrer to the pleading : each is intended for the 
purpose of ascertaining the law upon a particular state of the 
facts, but the proceediigs are necessarily different. In a 
one case, the facts are alleged in writing in the pleading ; 
the other, tho evidence is submitted to the j jury, and if it eee 
not terid to establish the issue, the objection goes to its ‘admis- 
sibility. If admissible, the jury are the sole judges of the 
w eight to be given it, and they, and they alone, are to ‘ detér- 
mine how far it conduces to the proof of the facts. If the de- 
fendant believes that the facts-which the’ evidence conduces 
to prove would not be sufficient to maintain the action in a 
civil case, or make out the offence in a criminal prosecution, 
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he may call upon the court to declare the law upon the facts, 
and this he does by a demurrer to the evidence. If, however, 
the evidence is loose, uncertain, contradictory, or circum- 
stantial, he cannot call upon the court to draw the inferences, 
or to determine how far it goes to establish the fact: these 
are matters for the jury. If he wishes, therefore, in a case 
of that kind, to submit the law to the, court, he must admit 
every fact which the testimony tends to prove, and this is the 
effect of the demurrer if issue is joined. This is the whole 
theory of the demurrer to evidence, and hence we held in 
Young v. Foster, 7 Porter 420, that, the court does not in 
that proceeding stand in, the place of a jury to render such 
judgment as the jury ought to have done, but to render such 
judgment as the jury from the evidence could have ren- 
dered ; and this principle is re-affrmed in Carson v. The 
Bank, 4 Ala. 148; see, also, Duerhagen v. United States In- 
‘surance Co., 2S. & R. 185; Maus v. Montgomery, 11 id. 329. 
Applying this principle to the case before us, there is no diffi- 
culty. The record shows that every ingredient in the offence 
charged was clearly established, except the fact as to whether 
the game was played with a substitute or device for cards; 
and under the rule we have adverted to, if there was any 
evidence tending to prove that fact, on demurrer we are 
bound to consider the fact established. The record discloses, 
that the game, although played with dominoes, eould as well 
be played with cards,—that the dominoes are shuffled, a trump 
is made, and the players must follow suit if they can, and if 
not, are allowed to trump,—tricks are taken, and points made. 
Here, then, we have a game which can be played with cards, 
and is played on the same principles which govern some games 
in cards, and in which the same cant phrases and terms are 
made use of. We cannot say with positive certainty, upon 
this evidence, that the dominoes were used by the appellant 
as a device or substitute for cards, but we are very clear that 
the evidence we have stated tends to establish that fact, and 
there was for that reasou no error in the judgment of the 
court, 
Judgment affirmed. 
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WINDHAM et at. vs. THE STATE. 


1. The term “ public place,” as used in the statute against gaming, (Code, 
’ § 3243,) does not include any of the places therein before specifically men- 
‘tioned, but embraces all other public places, whether they are public per se, 
or become public merely by foree of circumstances; and therefore, if the 
evidence shows that the defendants played cards at a “public house,’’ they 
cannot be convicted of playing at a * public place.” 

2. A room in a warehouse for storing cotton on the bank of a navigable river, 
which is used by the clerk both for the transaction of business and as a 
sleeping room, is a “public house” within the statute against gaming, but 


not a ‘public place.” 
3. The same distinction is applicable to the cases of Burdine v. The State (25 


Ala. 60), Sherrod v. The State (ib. 78), Roquemore v. The State (19 <b. 528), 
and Clarke v. The State (12 id. 492). 

4, When the gaming is at a “ public house,” or at any one of the other places 
specifically enumerated in the statute, no matter what secrecy may be used, 
nor how few the number present, it is a violation of the statute. 


APPEAL from the Circuit Court of Pickens. 
Tried before the Hon. Gro. D. SHORTRIDGE. 


THE appellants were indicted (under section 3243 of the 
Code) for gaming. On the trial, as appears from thé bill of 
exceptions, “it was proved that the defendants played at a 
game with cards in a room of a house used for storing goods, 
&c., on the bank of a navigalje river in the county, and about 
one hundred yards from the cotton sheds where cotton to be 
shipped was stored ; that the occupant of said room was the 
clerk of the warehouse, and made out and distributed cotton 
receipts in said room ; that it was the office of the concern, 
where business with steamboats was settled ; that the playing 
was in the day-time, with the front door locked, and the win- 
dows closed, so that the parties playing could not be seen 
from the outside; that the back door, which opened into an 
alley, was closed and locked, except when the occupant passed 
in and out, at his option, to deliver cotton receipts to negroes 
hauling cotton to the sheds; that no person, except those 
playing, visited the room during the time, and that the door 
of the adjoining store-room was locked ; that the parties play- 
ing were there by invitation of the occupant of said room, but 











70 ALABAMA. 


Windham et al. v. The State. 








he did not play ; that he occasionally, about that time, invited 
persons there to play cards, and they did play ; that he some- 
times let one Dr. Windham have the key of said room, with 
permission ‘to play there, and they did play. The witness 
stated, however, that these defendants were planters, living 
in the county, and that this was the only game they ever 
played there ;. further, that the river, at the time of the play- 
ing’ above‘mentioned, was too’low for the, bodts to run, and 
that all gaming ceased there sd soon as the river opened and 
the boats commenced ruining. — 

“Upon this evidence, at the request of the solicitor, the 
court charged the jury, that if they believed the occupant of 
the said room was in the habit of inviting his friends there 
to play cards, and they did play, and otlters came to him for 
permission to play cards, which he never refused, and these 
likewise played, then the place was a ptblic place”; to which 
charge the defendants excepted, and which they now assign 
for error. 


S. F. Hate, for the appellants. 
M. A. BaLpwiy, Attorney General, contra. 


RICE, J.—Section 3243 of the Code is a substantial tran- 
script of the law against. gaming which had been of force at 
least from 1842 until thé Code took effect. That section is 
in the following words: “If any y person plays at any game with 
cards, or dice, or with any device or substitute for the same, 
at any tavern, inn, store-house for retailing spirituous liquor, 
or house or place where spirituous liquor is retailed or given 
away; or any public house, or highway, or in any other public 
place; or in any out-house where people resort, such person, 
on conviction, must be fined not,less than twenty or more 
than fifty dollars,” | - 

The words “ public place,” as used. in this section, do not 
mean or include any of the places therein before specifically 
mentioned,—that is “tavern, inn, store-house for retailing 
spirituous liquor, or house or place where spirituous liquor is 
retailed or given way ; or any public house, or highway”~ 
however public any of these. specified places may be. But the 
words “public place,” as therein used, do mean and include 
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all “ other” places which are public, whether they are public 
per se, or become public merely by force of circumstances.— 
“Public house” in this statute is a specific term, and is fol- 
lowed by a term of more comprehensive meaning—that is, 
¥ any other public place.” And therefore, upon a well estab- 
lished principle, it has been decided, that although a person 
may. be guilty of playing cards at a “ highway,” (“or public 
house,”) such person cannot lawfully be convicted for playing’ 
cards.at a “public place.”—Bysh v. The State, 18 Ala. 415. 

- In Johnson x. The State, 19 Ala. 527, it was decided, that 
a room in the second story of a two-story house, which was 
accesstble only by means of a flight of stéps leading up to it 
on the eutside, and which was used by one of the proprietors 
of the, house as a sleeping apartment, (the lower room being 
used by the proprietors for retailing spirituous liquor,) was 
within the prohibition of the statute against gaming ata 
“ store-house for retailing spirituous liquor, or house or place 
where spirituous liquor is retailed or given away.” Believ- 
ing this decision to be correct, we are under its influence im- 
pelted to the conelusion, that if the evidence set forth in the 
bill of exceptions in the present case be true, the room in 
which the plaintiffs in error played was, at the time of the 
playing, a “public house”, within the meaning of the statute. 

In Clark vy. The State, 12 Ala. 492, Chief Justice Collier 
(a majority of the court concurring with him) held, that if a 
lawyet, or a physician, “invifes a few friends to: his office, 
either in the day-time or night, and closes the door so as to 
exclude all others, that he -may spend a social hour at cards 
or dice with these friends, it ceases:to be a public place, within 
the meaning of the statute.” The principle of that decision 
was followed in Roquemore v. The State, 19 Ala. 528, in Bur- 
dine v. The State, 25 Ala. 60, and in Sherrod.v. The State, 
25 Ala. 78.. We de not now feel at liberty to overrule those 
cases. The charge of the court below is opposed to those 
decisions, and is not sustained by Campbell v. The State, 17 
Ala. 369, which held a shoe-maker’s shop a * public place,” 
mainly on the ground that many passed into and out of it 
during the playing ; which case we here reaffirm. Nor is it 
sustained by the case of Mills v. The State, 20 Ala. 86. - 

But it must be noticed, that in Clark v. The State, supra, 
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Chief Justice Collier conceded, that the office of the lawyer 
or physician ‘was a “ public howse,? which was-not’ denied by 
any of the judges in that ease, and which is not denied or 
questioned in Burdine v. The State, or Sherrod v. The State, 
aboved cited. ° 

When the playing is in a public house, or in any of the 
other places specifically enumerated in the statute, no matter 
what secrecy there may be in the playing, nor how few the 
friends who may be spending their “social hour at cards: or 
dice,” they are violators of the statute, and incur its Siititigh 
Bythwood v. The State, 20 Ala. 47.° 

If the court below had charged the jury, that if they be- 
lieved all the evidence set forth in the bill of exceptions, the 
room in question was a “ publi¢ house”, we should have’ sus- 
tained the charge. But in ‘charging ‘that the room was a 
“ public place”, the court below erred ; and therefore we re- 
verse its judgment, and remand the cause, 





MARTHA (a sLave) vs. THE STATE. 


1. In an indictment for arson under the Code, as at common law, the owner- 
ship of fhe house burned must be alleged, and must be proved as laid. 

2. If the proof of the ownership varies from the allegation, and a nolle pros. 
is thereupon entered, this is no bar to.a subsequent prosecution under a 
second indictment, in which the ownership is.alleged to be in a different per- 
son ; and if the second indictment contains several counts, in one of which 
the iilegettin of ownership is the same as in the first indictment, and the 
defendant pleads to the whole indictment autrefois acquit and discontinuance, 
the record of the former prosecution does not sustain either plea. 

3. It is the duty of the court to declare the legal effect of a record which is of- 
fered to sustain the plea of autrefois acquit or discontinuance, and the re- 
cord itself cannot be gainsayed by parol evidence ; therefore, the court may 
charge the jury that the pleas are not sustained by the proof, when that is 
the fact. 


Error to the Circuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 


The plaintiff in error was indicted, at the Fall term, 1854, 














JANUARY TERM, 1855. 73 
Martha (a slave) v. The State. 





—_ 





for arson. “The indictment contained four counts, of which 
the first alleged the house burned to be “a dwelling-house of 
James KH. Todd”; the second, “a dwelling-house, the property 
of James E. Todd, occupied as a dwelling-house at the time 
aforesaid, to-wit, before the finding of this indictment, by 
Allen W. Coleman”; the third, “a dwelling-house, the pro- 
perty of James E. Todd, and occupied at said time by Allen 
W. Coleman”; and the fourth, “a dwelling-house of Allen W. 
Coleman.” ‘The prisoner pleaded, in short by consent, 1st, not 
guilty ; 2d, autrefois acquit; and 3d, that the prosecution was 
discontinued by the State, at the last term of the Circuit Court 
of said county, by dismissing the same. 

On the trial; the prisoner proved, to sustain her pleas, that 
at the last Spring term of the court she had been put upon 
her trial on aw indictment, found against her at that term of 
the court, for burning “a dwelling-house of Allen W. Cole- 
man”; ““ that she pleaded not guilty to that indictment, and a 
jury was thereupon eleeted, empanneled, and sworn to try 
said indictment; that all the witnesses in said cause were 
examined, and the solicitor for the State, then finding that the 
proof showed the house burned, which was alleged in the in- 
dictment to be the property of Allen W. Coleman, belonged 
to one James E. Todd, dismissed the prosecution, against the 
consent of the defendant, and obtained léave of the court to 
file another indictment ; and that the jury was then discharged, 
without defendant’s consent. The defendant further proved, 
by all the witnesses of the State, that the arson charged in 
the present indictment was the same identical arson about 
which they were examined at the said: Spring térm of the 
court ; that the house set on fire was the same about which 
they were-then and now examined, and the burning and at- 
tempt to burn the same.” The order of dismissal rendered at 
the previous term, which is copied into the bill of exceptions, 
after stating the variance between the allegation and proof 
of ownership, procecds thus: “The prisoner refused to allow 
an amendment, so as to make the allegation correspond with 
the proof; and thereupon the solicitor dismissed this prosecu- 
tion, and moved the court to re-commit the prisoner, to an- 
swer a new indictment ; which motion is granted, and the 
prisoner re-committed aa aforesaid.” 
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“The foregoing being all the evidence before the jury, », the 
court charged them, that the pleas-of autrefois acquit and dis- 
continuance were not sustained by the proof; to which 
charge the defendant atertanalh , and which she vow assigns 
for error. 


(Eo. W. Gaye and Wm. M. Murptry, tor plaintiff in error. 
M. A. Banpwin, Attorney General, contra. 


CHILTON, €. J.—The counsel for the prisoner. is :nis- 
taken, in supposing that the Code-does not require the- own- 
ership of the house alleged to have been burned to be averred 
in mdictments for arson.—See forms Nos: 42 and 58, pp. 704-5. 
The Code makes no change upon the common law in this 
respect. Hast (in his Crown Law, p.. 1034) says, “It is 
plain an indictment for arson must, upon the face of it, appear 
to be of the house of another, and it must also state whose 
house, and with that the proof myst agree.” 

In this case, it-appears the proof did not agree, upon the 
trial of the first indictment, with the averment of ownership, 
and the defendant failing to consent to an amendment (as pro- 
vided for by the Code, §$ 3529-30-31), a nolle pros. was: en- 
tered, and a new indictment was preferred-and found by the 
grand: jury, in whieh the ownership of the house was averred 
to be in another and different person from: the one charged to 
be the owner in the first indictment. . This gppears to conform 
substantially to the provisions of the Code aboye referred to. 

If, however, the withdrawal of the. cause from the jury, 
upon the trial of the first indictment, could be regarded as a 
discontinuance of that prosecution, or was equivalent to an 
acquittal of the offence there. charged, it is perfectly clear, 
that a discontinuance of a prosecution for wilfully and ma- 
liciously burning the house of Allen W. Coleman, or an ac- 
quittal upon an indictment for such offence, would be no bar 
to. a subsequent prosecution upon an indictment for arson in 
burning the house of James EH. Todd.. We have seen, that 
the indictment must aver whose. house it was,.and that no 
conviction can be had unless the. proof sustains this averment. 
2 East’s Crown Law 1034. Why is this?. The reason is ob- 
vious: the record of the conviction would otherwise furnish 
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no bar to a subsequent indictment charging the arson to be 
of a dwelling-house the property of another person than the 
one named in the first indictment as the proprietor of the house. 
In other words, # would be to charge the prisoher with burn- 
ing one house, and to find her guilty of burning another. 

As, therefore, the offences charged in the two indictments 

are distinct and different, the record showing the discontinu- 
ance of, or acquittal upon the prosecution of the one, would 
be no bar to a prosecution for the other. 
_ Tt may be said, however, that one count in the last indict- 
ment is for burning the dwelling-house of Coleman, and that 
this count agrees with the first indictment. So it does; but 
the pleas go to all the counts, and not merely to this one. “The 
prisoner’s counsel insisted upon the former record as a com- 
plete bar to the several counts, one of which charges the 
house to be the property of James E. Todd; another charges 
the burning of a dwelling-house of James E. Todd, occupied 
at the time by Allen W. Coleman. 

As the record showed the two indictments to be for differ- 
ent offences, and as a record cannot be gainsayed by parol 
evidence, it was entirely proper for the court to charge the 
jury that the pleas of autrefois acquit and discontinuance were 
not sustained by the proof. This was no invasion by the court 
of the province of the jury ; for it was the duty of the court 
to declare the legal effect of the record insisted upon by the 
prisoner as sustaining her pleas. As a matter of law arising 
upon the effect of the record, the pleas remained wholly un- 
sustained. 

We do not éntertain a doubt as to the correctness of the 
ruling of the primary court. Its judgment is consequently 
affirmed, and the sentence of death, pronounced by said court 
upon the prisoner, must be carried into execution. 
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RODGERS xs. THE STATE: 


1. Under an indictment for betting “at a game of pool at a public place enu- 
merated in section 8243 of the Code,’ the defendant may be convicted on 
proof that he played pool at a table regularly licensed for billiards as a 
licenge to keep a billiard table does not authorize its use for the game of peol. 

An indictment for betting ‘‘at a game of pool at a house where spirituous 
liquors were retailed,” or (as : alleged i in a second count) “at a public place 
enumerated in section 3248 of the Codé,” conforms subst antially to the 

-Pequisitions of the Code, and is therefore sufficient. . 


2. 


Error from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


Tue indictment in this case, found ‘at the Fall term, 1854, 
is as follows : 

“The er and jury of said county flues, that before the find- 
ing of this indictment, Alsey F. Rodgers did bet at a game of 
pool at a house where spirituous liquors were retailed; and the 
grand jury of said county further charge, that Alsey F. Rod- 
gers did bet at a game of pool at a public place enumerated 
in section 3243 of the Code, against the peace and dignity of 
the State of Alabama.” 

The defendant demurred to the indictment ; but his demur- 
rer was overruled, and he excepted. On the trial, “it was 
proved that the table on which defendant played and bet had 
been, and was at the time of betting, regularly licensed as a 
billiard table, and was then and there kept and exhibited for 
playing billards and pool ; that the game of pool was played 
on a table i in all respects like a billiard table, except that it 
sometimes had no pockets; that the players each put in a cer- 
tain sum, and that the first one who, by skill or chance, made 
thirty-one points, neither more nor less, entitled himself to the 
stake, deducting five cents for each player which went to the 
exhibitor ; that the game was played, indiscriminately, upon 
tables with and without pockets, which are sometimes called 
pool tables, and sometimes billiard tables ; that the game of 
pool is one of the varieties of the game of billiards, played on 
billiard tables with pockets (called “old pool”) or without 
pockets (called “Spanish pool”), with the ordinary billiard 
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tables, cues, and balls. The court charged the jury, that the. 
defendant would be liable to conviction for betting at the 
game of pool played on a regularly licensed billiard table ; 
to which charge the defendant excepted.” 

These two rulings. of the court are now assigned for error. 


Wu. M. Murpny, with whom was C. C. Pecuss, for plajn- 
tiff in error. . 
M. A. BaLpwin, Attorney General, contra. 


GOLDTHWAITE, J.—In the present case, it is only ne- 
cessary to consider whether by the laws in force previous to 
the act of 17 February, 1854, (Acts 1853-54, p. 30,) a license 
to keep a billiard table conferred upon the party obtaining it 
the right to use the table for the game of pool; for, if he did 
not acquire such a right. it is obvious that the statute referred 
to, which makes the betting at pool at certain places an in- 
dictable offence, did not impair the obligations growing out 
of his license to keep a billiard table. With reference to a 
correct decision of this question, jt is necessary to determine 
whether the fourth.clause of section 397 of the Code uses the 
term “ billiard table” merely as the synonym of “ poor’ table, 
which is found in the same clause ; for, if the Code makes a 
- distinction between the two tables, and requires a license to 
be taken out for each, it is in effect drawing a distinction be- 
tween the games of pool and billiards, it being obvious that 
in such case the Legislature could never have intended that a 
license to keep one table should in effect confer the right of 
keeping both. Looking to the words of the clause to which 
we have referred, we think it clear that the distinction we have 
adverted to was intended to be drawn, for otherwise the use of 
the word “ pool” would be entirely superfluous. We pe that 
the act of 6th of March, 1848, (Acts 1847~48, p» 32,) ex- 
pressly recognized this distinction. The jwordsare, “for keep- 
ing a billiard table, fifty dollars; for Keeping a pool table, 
fifty dollars”: and the subsequent acts, although there is a 
slight change of language, evidently mean the same ; and al- 
though one might, by taking out the two licenses, acquire the 
right to keep the same table for both pool and billiards, he 
could not obtain this privilege without doing so. It follows 
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that as the betting in this case was at pool, upon a billiard ta- 
ble, it fell within the provisions of the act of 1854, unless it 
was shown that the table was licensed for ‘pool ‘as well as bil- 
liards—which the récord does not show., 

In relation to the demurrer to the indictment, it is only ne- 
cessary to say, that it conforms substantially to the requisi- 
tions of the Code, and is therefore sufficient. 

Judgment affirmed. 





ELLIOTT ws. THE STATE. 


1. An indictment which, upon its face, chatges several defendants for several 
offences committed by, them independently of each other, (some of which 
were committed by some of the defendants at one time, and some by others 
of the defendants at a different time,) is fatally defective. 

2. If an indictment is anobjectionable on-its face, no conviction under it can 
be had on proof of facts which, if stated in the indietment, would make it 
fatally defective, and enable the defendants, after conviction, to arrest or r re 
verse the judgment. 

. Therefore, if A and B are jointly indicted and tried for gaming, and the 
evidence shows that A and others played at one time when B was not pres- 
ent, and that B and others played at anéther time when A was not present, 
no conviction can be had against them. 


oS 


AppEAL from the Circuit Court of Limestone. 
Tried before the Hon. Joun E. Moore. 


InpIcTMENT for gaming against Colley C. Elliott, David 
Elliott, Thomas Owen, and Gaines Smith, of whom the first 
two only were taken, and tried jointly on the plea of not 
guilty. It appears from the bill of exceptions, that “ the State 
introduced as a witness one John G. Russell, who testified, 
that he saw the defendant David Elliott play at cards in Au- 
gust, 1853, in a room of a tavern képt at a public watering- 
place in said county; that the other defendant on trial was 
not engaged in the game, and in fact was not at the watering- 
place at that time. The State then introduced one William 
Hamilton as a witness; who testified, that he saw the same 
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playing by the said David Elliott testified to by the witness 
Russell ; that on another oceasion he and defendant Colley 
C: Elliott; with-one or two other friends, went to the same 
tavern, and called for a private room for the night, and were 
shown into a different room from the one in which the other 
playing took place ; that they Went in, and locked the door, 
and engaged in 4 gameof cards in which the said Colley C. 
Elliott participated; but on this occasion defendant David El- 
liott was not of the party, and was not at the watering-place 
at that time. The witness Russell had never seen Colley C. 
Elliott play 4t that tavern.’ The State then introduced as a 
wittiess ore Henry M. Stanley, whose testimony was sub- 
stantially the same as that of the witness Hamilton, except 
that he stated that said playings were near a month apart: 
The defendants introduced no evidence, and this was all on 
the part of the State. 

“Upon this evidence, the defendants requested the court to 
charge the jury, that both defendants could not be convicted, 
unless there was proof of a playing at the same time and 
place. This charge the court refused to give, but charged 
the jury, that if it was proved to their satisfaction that the 
defendants played, as charged in the indictment, at a tavern, 
though they may not have played on the same day, nor to- 
gether, and though thete may have been no community of de- 
sign between them,-nor any connection between their playing, 
yet each defendant might be found guilty under the indict- 
ment ; to which charge, as well as to the refusal to charge as 
requested, the defendants excepted.” 

The defendants also requested’ the court to charge, “that if 
the evidence showed that they played in a room in a tavern- 
house, which they had rented for the night, under lock and 
key, having called for. it as a private room, they could not be 
convieted as for playing at a tavern”; which charge the court 
refused, and the defendants excepted to the refusal. © 

These rulings of the court are iow assigned for error. 


Rosinson & Jones, for plaintiff in error: - 

If the charge of the court can be sustained, you may con- 
vict A and B under the same indictment for gaming, when 
the former played in Mobile in January, and the latter in 
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Huntsville in March ; or you may convict them for a joint as- 
sault and battery upon C, when A beat him in Mobile in Jan- 
uary, and B in Huntsville in March. The statement of the 
position shows its fallacy.—1 Archb. Crim. P1.97, and n. (2), 








M. A. BaLpwin, Attorney General, conéra, cited the follow- 
ing authorities: 2 Hale’s P. C. 174; 1 Chitty’s Criminal 
Law, pp. 254, 255, 270, 271 ; 5 Bac. Ale. 84; 8 Wend. 211; 
8 East 46 ; 1 Blackf. 431 ; 7 Serg. & R. 476. 


RICE, J.—The general rule as to the joinder of defend- 
ants, as laid dewn in works of good authority, is, that. where 
the same evidence, as to the act which constitutes the crime, 
applies to two or more, they may be jointly indicted.—Com- 
monwealth v. Elwell, 2 Met. 190, If the offence arise out of 
the same act, though the parties stand in different relations, 
they may be joined. -If several be engaged in the commis- 
sion of the same offence, though each may act a different 
part in the commission of that offence, they may be joined. 
1 Waterman’s Archb. Cr. PI. 96; Wharton’s American Cr. 
Law 110. 

In Waterman’s Arehb. Cr. Pl. 97, the statute of 14 and 15 
Vict., c. 100, § 15, is quoted, which enacts, that any number 
of accessories to a felony, or receivers of stolen property, 
may be charged with substantive felonies in the same indict- 
ment. In reference to that statute, and immediately after 
quoting it, the following statement is made: “ But this is the 
only case, in which several persons can be joined in the same 
indictment, for several offences committed by them indepen: 
dently of each other.” 

We have no statute similar to that of 14 and 15 Vie. above 
referred to. We are, therefore, clear in the opinion, that an 
indictment would be fatally defective, if. upon its face it 
charged several defendants for several offences committed by 
them independently of each other, some of which were com- 
mitted by some of the defendants at one time, and some of 
which were committed by others of the defendants at a dif- 
ferent time. 

Where these facts do not oppens upon the.face of the in- 
dictment, but do appear on the trial from the evidence, the 
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defendants are as much entitled to the benefit and protection 
of the rules of law above laid down, as if the indictment had 
fairly stated the facts, and thus given them an opportunity ‘to 
demur to it, or to move in arrest ‘of judgment. The mere 
form in which an indictment may be drawn, by-the prosecu- 
ting attorney, ought never to be allowed to evadé or destroy 
any substantial legal right of the defendant. However unob- 
jectionable, on its face, an-indictment may be, a conviction 
under it cannot lawfully result from proof-of the indentical 
facts which would, if distinctly stated in/it, vitiate thé indict- 
ment, and enable the*defendants, even after conviction, to ar- 
rest or reverse any judgment rendered on it against them. 

The charge of the court below is not sustained by any of 
the cases cited by the Attorney General, and therefore we 
need not express our opinion as to the merits of those cases, 
further than to say that, if they are in conflict with our views 

as above expressed; we could not follow them. 

For the error in the charge of the court below, its judg- 
ment is reversed, and the cause remanded. 





ANTONEZ vs. THE STATE. 


1. A sheriff has no power under the Code to admit to bail a person charged 
with a felony after indictment found, nor can that power be delegated to 
him by an order of the Circuit Court in these words: ‘And it appearing to 
the court that the offence with which the prisoner stands charged, namely, 
murder in the second degree, is bailable, it is ordered that, upon the prisoner 
giving good and sufficient bail, according to law, for his appearance at the 
next term of this court, in the sum of $1,000, then said prisoner be discharged 
from custody until the next term of this court.” 

2. Section 3408 of the Code. requiring the. magistrate to éndoey on the warrant 
of commitment the amount of bail required, applies only to preliminary _pro- 
ceedings before indictment found, and not to commitments after indictinent. 


APPEAL from the Circuit Court of Baldwin. 
Tried before the Hon. C. W. Rapier. 
6 
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Percy WALKER, for the appellant : 


1: The indictment against Paine was for a felony; and, un- 
der the Code, bail could only be taken in open court, or by a 
judge in vacation.—Code, pt. ‘iv, ch. 8, tit. 2; 15 Ala. 703. 

2. The order of the court for the discharge of the prisoner, 
upon his entering into-bond, was a nullity, as the court had 
no right to delegate its power.—Butler v. Foster, 14 Ala. 323. 

3 The bond, judgment nisi, and scire. facias did not corres- 
pond with the indictment: they varied from the charge des- 
eribed in the indictment, and were therefore wrong.—Howie 
v. The State, 1 Ala. 113; Farr v. The State, 6 7.795; Faulk 
v. The State, 9 tb. 919. The judgment nisi describes the 
charge as murder, while the bond describes it as murder in the 
second degree: this, under the authorities supra, is a fatal 
variance. | , 

4. The Code requires bonds and recognizances, in criminal 
cases, to be made payable to the State of Alabama. This re- 
quirement, we think, is imperative ; and the bond in this case, 
not being so drawn, was of no binding force. 


M. A. Batpwin, Attorney General, contra : 


1. It is not intended to controvert the decisions in the cases 
of Butler v. Foster, 14-Ala. 323, and Governor v. Jackson, 
- na 703. 

. A circuit judge is a magistrate (Code, § 3339), and under 
section 3408 of the Code, has the right to authorize the sheriff 
to take bail in all bailable cases. The sheriff is restricted to 
casts of misdemeanors in taking bond, unless endorsed as 
above.—See section 3546. 

3. The citcuit judge, then, by endorsing on the commitment 
the amount of bail required, authorizes the sheriff to admit to 
bail. This authority does not depend upon the fact that it is 
endorsed on the commitment. The authority may be placed 
upon the minutes of the court.—Gray v. The State, 5 Pike 265. 

4, The commitment and the authority of the sheriff are in 
the same order, and it is not for the sheriff to question the 
right of the court to make this order. This case is unlike the 
case in 14 Ala., supra. In that case, the order of the court 
was to take a recognizance, or. a sum of money on deposit. 
A recognizance is an obligation of record, entered into before 
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a court or officer duly authorized.—2 Bouv. Law Dic. 413. 
The recognizance need not be signed by the conusors; it 
is a judicial act, and cannot be delegated. The order by ‘thé 
circuit judge in this case is not to take a recognizance, but a 
bond,—not to perform a judicial act, but a ministerial’ one. 
A bail bond is a specialty , or obligation under seal, by which 
a party becomes bound in a penalty for his appearance at 
court.—1 Bouv. Law Dic. 163, The judge may authorize the 
sheriff to take abond independent of section 3408 of tlie Code; 
it is a'power incidental: to his office of circuit judge. * It is 
riot admitted, however. that a’ sheriff does not possess the 
power to take bonds and recognizances ; he certainly’ had this 
power in the early history _ that office. —State v. Mills et al., 
2 Dev. ‘556. 

. There: is no good reason why section 3408 should be 
limited to ‘initiatory proceedings, or proceedings: before in- 
dictment.’ This construction would be more liberal on the 
side of defendant than that section will warrant. If it -had 
been the intention ofthe framers of the Jaw to limit that sec- 
tion to initiatory proceedings, it would not.have been left to 
inference. : 

' 6. It is not necessary that the bond should be payable as 
provided in’ the Code, § 3676.--See § 3684 of the Code; and 
Clay’s Dig. 480, $27. 


CHILTON, C. J—At the November’ term, 1853, of the 
Circuit Court of Baldwin county, one John Paine was indicted, 
under the Code, for killing one William Cameron ‘and one 
John -, whose surname was to the grand jurors unknown. 

The prisoner being in custody, and it appearing to the sat- 
isfaction of the court that the jail of Baldwin county: was in- 
sufficient for his safe-keeping, and’ that the jail of Mobile 
county was the ‘nearest sufficient: jail, it was ordered by the 
court that the prisoner be delivered by the sheriff of Baldwin 
to the sheriff of Mobile county for safe-keeping in the jail of 
that county until the next term of the Baldwin Circuit Court. 
The entry further proceeds as follows: “And it appearing to 
the court that the offence with which the prisoner stands 
charged, namely, murder in the second-degree, is bailable, it 
is ordered that, upon the prisoner givipg good and ‘sufficient 
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bail, according to law, for bis appearance at the next term of 
this court, in the. sum of one thousand dollars, that then said 
prisoner be discharged from custody until the next term of 
this court.” .° 

It farther ; ‘appears that on the 10th day of N ovember, 1853, 
James W. Lang, the sheriff of Mobile county, to. whom the 
prisoner had been delivered, received a bail bond from said 
Paine, thé prisoner, signed by the appellagt, in the penal sum 
of $1,000, conditioned for the prisoner’s appearance at the 
next term of the Baldwin Circuit Court, to answer to a charge 
of murder in the second degree. ; 

Paine failed to appear at the next term,—a judgment nisi 
was rendered, on which a sci. fa. issued, and judgment final 
was.rendered. Upor. the return of the sci. fa., the appellant, 
by-his counsel, appeaied, and made divers motions, viz., to 
dismiss the sci. fa., to arrest the jadgment nisi, and to quash 
the bond. These motions were severally. overruled by the 
court, and its rulings are here assigned 1 for error. ‘ 

The question as to the liability of the, ‘appellant turns upon 
the legal sufficiency of the bond, and this depends upon the 
power of the sheriff to take it. Before the Code, the sheriff 
had no power to admit a party to bail who was charged with 
a felony.—Butler v. Foster, 14 Ala. 323 ; Goyérnor y. Jack- 
son, 157.703. Has the Code altered the law in this respect? 
We think not. Ifthe offence is a misdemeanor, the sheriff, or 
his deputy, must discharge the defendant upon his giving bail. 
Code, § 3546. Section 3408, requiring the committing magis- 
trate to endorse on the warrant of commitment the amount of 
bail required, does not apply to commitments after indictment 
found, but to commitments upon preliminary proceedings had 
for the arrest of offenders. There is no provision which au- 
thorizes the Circuit Court to delegate to the sheriff the power 
to.admit to bail, except upon the trial of a habeas corpus (Code, 
§§ 3736-7-8) ; and without such statutory-provision, the power 
does not exist.—Butler v. Foster, 14 Ala. 323. Indeed, the 
order in this case is not that the. sheriff may admit, to bail, 
but the prisoner is to be kept until he give bail “ according 
to law.” The effect of the order is merely to determine that 
the offence is bailable, and to fix the sum. Whether, upon 
habeas corpus to be admitted to bail, the judge trying the 
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same would be bound by such order, is a question we need not 
now discuss. It is clear that, so far as it may be construed 
as & delegation of authority to the sheriff to take bail, to thet 
extent it is null and void. 

‘It follows, as the sheriff had no power to fake the sei it 
is no more than so much blank paper, and. the judgment ren- 
dered upon it is erroneous. It is therefore set aside, and this 
court, proceeding to render the jadgment which.the court be- 
low should have rendered, orders that said bond be hashes 


J — enewececs 


° . 





WILLIAMS os. THE STATE. 


1. A judgment in favor of the prosecutrix in a bastardy proceeding, “ for her 
costs in this behalf expended,” and requiring the defendant to enter “into 
bond ‘conditioned that he pay to the "judge of probate -fifty dollars on the 
first-day of January in each year for the. term of ten years,” &c.,—is mate- 
rially different from # judgment requiring hinr to, enter into bond: ** condi- 
tioned to pay fifty dollars a year for the period of ten years on the first Mon- 
day in January in each year,” &. 

2. If the appeal bond, as set out in the record, deseribes a judgment materi- 

ally different from that shown by the record, to have been rendered in the 

cause, and does not show any undertaking for the costs of an appeal ‘from 
the real judgment, it cannot be regatded as security for, the costs, and the 
appeal will-be dinmnisee. : 


ApPEAb from the Circuit. Court of ewe 
Tried before the-Hon. B..W. Hpntineton. 


It is unnecessary to state the faets of the’case as icon by 
the assignments of error and bill of exceptions. The appeal 
was dismissed by the court ex mero motu. . 


E. W. Peck, for the appellant. 
M.A Batpwin, Attorney General, contra. 


RICE, J.—Phis is a proceeding in bastardy, and an appeal 
in such case is governed by section 3821 of the Code, which 


is in the following words : 
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- Rither fatty may appeal to the Supreme Court within 
thirty days: after judgment. If the appeal is taken by the 
State, the complainant must give security for the costs of the 
appeal if the judgment is affirmed ; and the defendant also, if 
the appeal is taken by him, must give the same security, to be 
approved. by-the-clerk of the Circuit Coprt, thenames of the 
securities certified with the’ récord to the appellate court; 
and execution may issue for the costs of the appeal: against 
them from such court, if thé judgment of the Circuit Court 
is affirmed.” 

The clerk has certified the names of the sureties for the 
costs of an appeal, and shows how they became such sureties 
by certifying as part of the record the copy of two bonds 
which ‘appear to have been intended as bonds to secure the 
payment of the costs of an appeal in the cases respectively 
desctibed in them. The first of these bonds is dated and ap- 
proved on the 12th'day ‘of October, 1854, the sume day on 
which the Judgment. of the Circuit Court was rendered. The 
second bond is dated and approved on the 23d day ‘of Decem- 
‘ber, .1854—more than“ thirty days ‘after judgment.” 

- The: first bond recites, that the appeal therein mentioned is 
taken i in @ case of bastardy on the complaint of one Susannah 
Winstead, in which John H. Williams had been convicted in 
the Cirenit Court of Fayette county on the 12th day of Oc- 
‘tober, 1854, and on conviction had been required by the judge 

f said court “to enter into the bond provided for such cases 
ty section 3808 of the Code of Alabama”; and that he had 
given said bond with security, duly approved by said ‘judge, 
in the sum of one thousand dollars, payable to the State, and 

“conditioned to pay fifty dollars a year for the period of ten 
years, on the first Monday in January in each year, for the 
‘support ‘and education of said child.” This first bond does 
not recite or show that any judgment ‘for costs was rendered 
against said Williams in the case described in it,and in which 
the appeal it mentions was. taken. 

This bond does not describe the judgment: aie was actu- 
ally rendered by the ‘Circuit Court in the present case. For 
that judgment.is a judgment in favor of the State, for the 
use of Susannah Winstead, for “her cost in this behalf. ex- 
pended”, and does not require the said Williams to enter into 
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the bond prov idea for such cases by section 3808 of the Code, 
but does require him to enter inte a bond materially different 
in a legal sense—to-wit, a bond “eonditioned that he pay to 
the judge of probate fifty dollars on the first day of January 
in each year, for the term of ten years, for the maintenance of 
said bastard child.” The judgment entry shows that.he en- 
tered into the bond which the judgment required of him as 
above described. 

It is clear, that if this court were to affirm the said jndg- 
ment rendered by the Circuit Court, no judgment for costs 
could be rendered here against the sureties in the first bond, 
and no execution for the costs of the appeal could issue against 
them from this court; because the judgment described in that 
bond is materially different in its terms -and legal. effect from 
the judgment rendered by the Circuit Court in this case. A 
bond conditioned to pay. fifty dollars on the first Monday of 
January in each year for ten years, is materially different 
from a bond conditioned to pay fifty dollars on the jirst day 
of January in each year for ten years. Sureties who are 
bound in respect to the former, are not. thereby bound in 
respect to the latter.—Curry v. Barclay, 3 Ala. 484; Tarver 
v. Nance, 5 ib. 712. 

As the bond first above mentioned (to-wit, the one bearing 
date 12th October, 1854). does not describe the judgment 
rendered by the Circuit Court in: this case, or show any un- 
dertaking for the costs of an-appeal from that judgment, that 
bond cannot; be regarded as security for the. costs of am appeal 
from that judgment ;—and therefore no appeal: was taken hy 
that bond.—Carey v. McDougald, 25 Ala. 109. 

* The second bond, which is dated and approved 23d Dec. 
1854, contains a description of the judgment.rendered below, 
which would be-sufficient.to make it a good bond for thecosts 
of an appeal from the judgment, if it had been executed and 
approved within thirty days after the judgment was rendered; 
but not being executed until after the thirty days, we must 
dismiss the appeal atthe costs-of the appellant. 

Let the.appeal be.so dismissed. 
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MOORE vs. THE STATE. 


1. Utider an indictment for failing and neglecting to’ Keep i in repair a certain 
turnpike road; which defendant and another were authorized by private act 
of the Legislature to construct, the court cannot take judicial notice of the 
charter if it is not set out, but must look only-to the allegations of the indict- 
ment ; and if it alleges that the defendant alone accepted the charter, and 
erected toll gates and took toll by its authority, but does not allege that the 
charter authorized him to accept alone, or required him to keep the road in 
repair, it is fatally defective on demurrer.—Code, § 3501. 


APPEAL from the Circuit Court of Lawrence. 
Tried ‘before the Han. Joun E. Moore. 


° 


The facts of the ease will be readily understood from. the 
opinion. ° 


Davin P, Lewis, for the appellant: 
M. A. Baupwin, Attorney General, contra. 


CHILTON, C. J.—The court below overruled a demurrer 
which was interposed to tte indictment, and the questions for 
our examination arise upon its sufficiency. 

It-avers, in substance, that by an act of the Logisletare of 
this State, passed on the 3d day of February, 1846,-the de- 
fendant Moore, and one David G. Ligon, were authorized to 
turnpike a certain road which is described,—that said Moore 
accepted the-provisions of said act, and in pursuance of ‘the 
authority thereby conferred, did erect, gates, and charge toll 
of persons passing- thereon from the 1st March, 1838, until 
the finding of the indictment ; that said Moore from the 1st 
day of March, 1853, until the finding of the indictment, did 
fail and neglect to keep said turnpike road in repair, &c., but 
suffered a section, of it, which is described in the indictment, 
to remain uncleared, out of repair, and notin the eondition 
required by their charter, for the. space of ten days at.one 
time, to-wit, between the Ist of March, 1853, and the finding 
of the indictment, not being hindered by high water, bad 
weather, or other good and sufficient cause, &c. 

















JANUARY TERM, 1855. 89 
Moore v. The State. 





— 





It is needless to inquire whether -this indictment could be 
supported, according to the rules of the common law, the 
Code having made material changes as to the form required, 
and by this we must be governed. Section 3501 declares, 
“that the indictment must contain—l1st, the name of this State, 
the county, court, and term in which it is preferred; 2d, 
a statement of the facts constituting the offence, in ordinary 
and concise language, without prolixity or repetition ; and in 
such a manner as to enable a person of common understanding to 
know what was intended”, &. Does the indictment before us 
conform to these requisitions? As to the first, it is conceded 
that it does; but it ,is insisted that it does not as to the 
second, and we are of .this opinion. The charter is not set 
out, and being a private act, we cannot take judicial notice 
of it. The indictment, then, is not aided by the charter, but 
must rest upon its own averments. . It -fails to cliarge that it 
was made the duty of Moore by the charter, to keep'the road, 
&c., in repair. The charter, moreover, was to Moore and 
Ligon, and the indictment shows that Moore alone accepted ; 
but there is no averment that the charter authorized him 

‘alone to accept. It is said, he erected gates "by anthority. of 
the charter, and has taken toll, &c.; but this is a legal con- 
elusion in the absence of. the‘ facts, for the court might draw 
a very different conclusion-as to the question of power or 
authority had that portion of the charter.been set out. _Be- 
sides, it does not follow from this that Moore was .bound-by 
the charter to repair. This must be shown by the averments. 
5 Bur. 2700; 2 Saund. 158n, (9); 3 Ch. Cr. L.571; 8 Wend. 
ae ' 

Judgment reversed, and cause remanded. 
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SPIVEY ws. THE STATE. 


1. The statute of this State respecting the stealing inveigling &e., of slaves 
(Code, § 8130) was intended, to afford ampler protection and security to 
slave property than was afforded by the rules of the common law, and makes 
several radical changes in the common law. 

2. When one man has carried away the Slave of another, the question whether 
or not he is guilty of a felony (under section 3130 of the Code) depends .on 
the intent with*which the act was done; whenever there is not .clear and 
satisfactory proof of the felonious intent denounced by the statute, concur- 
ring with the act of carrying away; there is no ground for a conviction. , 

3. At common law, a taking was necessary to constitute larceny ; ar not so, 
as to all-the offences oreated by this statute. 

4. At-common law, a bailee, who had acquired possession of goods without any . 
intent at the time to steal them, could not, during the continuance of the 
bailment, commit larceny as to such goods, unless he broke the bulk or 
package; but this statute makes no such exception: it ineludes ‘any person” 
who commits either one of the acts denounced by it with the felonious intent 
indicated by its terms ; it embraces the carrying away, &c., of “any slave,” 
whether in the actual possession of the owner, or of a bailee, or in the merely 
constructive possession of the owner. 

5. Conversion, and carrying away, are neither synonyms, nor convertible terms: 
a felonious carrying away of a slave necessarily includes a conversion, but 
@ conversion does not necessarily include.a carrying away ; and a mere con- 
version, even with a criminal intent, is no.felony, unless there is-also a car- 
rying away. 

6. A charge is errdneous, which instructs the jury “ that, if me found there 
was a conflict between the special charges given by thé court, at the defend- 
ant’s request, and the.main charge, then the latter must prevail.” 

7.. The defendant’s declarations, made while he was in possession of. the slave, 
“as to the manner in which he bought him.” are not ‘admissible evidence 
for him under an indictment for stealing the slave (Code, § 3130). 

8. But any evidence tending to prove that the defendant honestly believed that 
he had the right to carry'‘away and sell the slave, is admissible for him ; and 
therefore, where defendant had possession of the slave under a bailment 
from the former owner, (since deceased,) the declarations of the bailor, tend- 
ing to show a sale to defendant, are competent evidence, although referring 
to a paper which is not produced and whose absence is not accounted for. 


AppEAL from the City Court of Mobile. 
Tried before the Hon. ALEx. McK unstry. 


TuE indictment in this case was found at the June term, 1854, 
and charged, “that William H. Spivey inveigled, stole, car- 
ried or onticed away a slave named Joe, the property of Jo- 

















JANUARY TERM, 1855. 91 
’ Spivey -v. The State. 


seph.H. Skinner and George W. Skinner, with the intent to 
convert said slave to his own use.” The defendant pleaded 
not guilty, was tried, convicted, and sentenced to the peni- 
tentiary for five years. During the progress of the trial he 
excepted to several-rulings of the court, which are set out in 
the following bill of exceptions: 

“On the frial of this cause the State introduced one Jo- 
seph W. Skinner as a witness, who testified, that he was the 
son of Henry A. Skinner, deceased, who died on the 4th day 
of October, 1853, in Mobile; that defendant had possession 
of: the boy Joe, in the year 1853, for some time before the 
death of H. A. Skinner, but witness had no personal knowl- 
edge of the means by which defendant had acquired the pos- 
session ; that said boy Joe had always been in the possession 
of H. A. Skinner, up to the time of his going into defendant's 
possession ; that the mother of said boy belonged to said H. 
A. Skinner before the birth of Joe, and was in his possession 
when Joe.was.born ; that said Joe belonged to witness. and 
his brothers George ‘and William Skinner; that-witness was 
nineteen years of age, and. his brother George about seven- 
teen, and that William died several years since an. infant; 
that: the mother of Joe had been given, before Joe’s birth, to 
witness and his said brothers by one Ann Hazzard, who had 
purchased her at sheriff ’s sale under-an execution againstsaid 
witness’ father, H. A. Skinner ; that he (witness) was absent 
from Mobile, at sea, from the year 1852‘until after the death 
of his father in October, 1853 ; that some time in April, 1854, 
he saw defendant in Baldwin county, and asked him for the 
boy Joe; that defendant then told him that,he had sold Joe 
in New Orleans for $600, and that he had purchased the boy 
from witness’ father, in April, 1853, in this manner, viz., that 
one George Strickland, from Georgia, was in Mobile in 1853, 
who was indebted to him’(Spivey), and witness’s father. was 
indebted to said Strickland ; and. that the two debts were 
paid by the sale-of the boy. J oe by witness’ father to defend- 
ant. .The witness further testified, that Spivey told him, in 
the same conversation, that witness’ father, at the time of the 
sale, had said to him, ‘I wish you would not dispose of the 
boy before the-fall, as I wish to get him back if I can- raise 
the money to pay for him.’ These declarations of the defend- 
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ant were brought out by the State in its examination of the 
witness. 

“Mrs. Skinner, the mother of the last witness, was then in- 
troduced by the State, and proved that the mother of the boy 
Joe had always remained in the possession of her deceased 
husband, H. A. Skinner ; that (Joe ?) had also, until about 
January, 1853, when he was placed by~said: Skinner-in the 
possession of the defendant ; that the defendant, who at that 
time was living’in Mobile, applied to said Skinner to. let him 
have Joe to nurse his (defendant’s) children, saying that he 
was too poor ‘to’ hire a slave, or to buy one; that. thereupon 
she and her said husband permitted defendant to take the boy; 
that it was not. statéd; at the time Joe -was delivered,--how 
long defendant should: retain him; that witness was well ac- 
quainted with the business of’ her late husband, and that he 
was in the habit of communicating to her .all hig business 
transactions ; that she removed to Alabama with her said 
husband about twenty years since, and had continued fo live 
in Clark county until within the’ last three years, and in Mo- 
bile since that'time ; that her husband-came through Georgia 
on his way out, but he had never been in Georgia since that 
time ; that she had never known or heard of any such mar 
as George Strickland ; that she never knew or heard of his 
being indebted to George’ Strickland, or having’ any business 
transactions ‘with. any ‘One of the name of Strickland, and 
that she knew nothing of any sale of pps boy Joe by her hus- 
band. 

“FR, So Biount was-then introduedd by the State, md tes- 
tified, that several years since he, as an attotney at law, had 
recovered three judgments in the Circuit ‘Court of Clark 
county, against Henry A. Skinner, one‘in favor of —~— Skin- 
ner, one in favor of Charles Skinner, and the third in favor 
of Ann Hazzard for about $400; that in 1846 certain negroes 
belonging to said Skinner were levied upon under the execu- 
tions in favor ef ——— Skinner and Ann Hazzard, and were 
sold to satisfy the sdme; that at said sale he purchased for 
Ann Hazzard a negro woman, but he did not know: whether 
she was the mother of Joeor not; -that said Ann Hazzard was 
a governess in’ the family of said H. A. Skinner, and’that the 
said judgment in her favor was for wages due‘for her services; 
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and that she wasrelated to, or connectéd with, said Skinner’s 
family. The State here closed its case. , 

“The defendant then introduced one Couch, who testified, 
that in 1853 he was the clerk of said H. A. Skinner, who 
kept a wood and lumber yard in Mobile, but he had nothing 
to do with said Skinner’s business’ or estate after his death ; 
and that he knew that-Joe was delivered. to defendant by 
said Skinner in Januar y, 1853. The defendant then offered 
to prove by the witness, that a short time after said Skimner’s 
death, he, (defendaut), who had been fesiding in Baldwin 
county: for some months, came to Mobile, and “asked witness 
this question, ‘Who had charge of the business of Henry A. 
Skinner? that he wished to learn whether the family or rep- 
resentatives of the latter desired to reclaim Joe.’ The court 
ruled this to be inadmissible, and excluded it from the jury ; 
to which ruling the defendant excepted. 

“The defendant then introduced one Longmaster, who tes- 
tified, that in March or February, 1854, defendant came to 
witness’ house in Mobile, and placed the boy Joe there for 
sale; that frequent and open efforts were made by defendant 
to sell the boy ; that several persons called at witness’ house, 
to examine the boy with a view to purchasing him ; that the 
boy remained at hig house for about ten days, and during that 
time defendant fook him in public places and offered him for 
sale ; that defendant removed the boy from witness’ house, 
and placed him at a slave depot on Royal street, kept by one 
Harkey. The defendant then offered to prove by this witness 
declarations made by defendant of the manner in which he 
bought him, made at the time he brought the boy to witness’ 
house ; but the court ruled these declarations to be inadmis- 
sible, and refused to allow them to go to the jury; to which 
defendant excepted. 

’ “The defendant then introduced one N.S. Mottin: who 
testified, that in April, 1853, he was at H. A. Skinner’s place 
of business in Mobile, and then heard Skinner say to defend- 
ant,.‘ Notwithstanding the acknowledgment, or arrangement, 
(witness not being certain which word was used,) in that pa- 
per, (referring to a paper then in the defendant’s hands, which 
witness did not read, and the contents of-which he did not 
know,) I wish you not to dispose of Joe before the fall, s0 
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that I may redeem him if I can.’ The court ruled this state- 
ment of Skinner’s to be inadmissible, unless the paper was 
produced, or its absence accounted for; to which defendant 
excepted. , 

“ There was other evidence before the jury. There wasno. 
objection to the main charge given by the court, but the court 
charged the jury, among other things, that, to make out the 
offence, it was not necessary that there should have been a 
felonious intent on the part of the defendant when he first 
acquired possession: of the boy, and that, although the defend- 
ant’s possession may have been lawful, yet the offence was 
made out, if he subsequently fraudulently. and feloniously 
converted the boy ‘to his own use ; and that, though the de- 
fendant may have held the boy as bailee before he sold him, 
still he would be guilty, if the jury believed. from the testi- 
mony that he had fraudulently and feloniously converted 
the boy to his own use; to which ee the defendant ex- 
cepted. 

“The defendant asked the court to ness as follows : 

“1. If the’ jury believe from the evidence that Spivey ac- 
quired possession of the boy -from H. A. Skinner under’a 
contract of bailment, and that he converted him to his own 
use while so possessed by: him, they could not convict ; which 
charge the court refused, and the defendant excepted. 

“2. If the jury believe from the evidence that, at-the time 
Spivey first acquired possession of the boy, he intended: to 
convert him to his own use, he could not be gonvicted under 
this indictment ; which charge the court refused, and the de- 
fendant excepted. 

“The me also asked the court to give the following 
charges, viz.: If the jury believe from the evidence that 
there was a sale of. the boy by H. A. Skinner, to defendant, 
they must acquit; that if the jury have a reasonable doubt, 
whether there was a sale or not, they must acquit; that the 
declarations of the prisoner, brought out by the State, must 
be considered by the jury.as evidence in the cause, and, un- 
less they were shown by proof to be untrue, such declarations 
must be taken by them as showing a claim of title in Spivey; 
that if the jury believe from the testimony that Spivey had.a 
claim of title to the boy at the time he sold him, he could not 
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be convicted ; that, to authorize a conviction, the proof must 
be clear and convincing, and exclude every other supposition 
than that of innocence; which charges the,court gave. There 
was some discussion by the defendant’s counsel, while he was 
asking charges, which produced some confusion, and the court 
then told the jury, that, if they found that there was a con- 
flict between the special charges asked by the defendant and 
given, and the main charge, then the latter must prevail ; to 
which the defendant excepted.” ; 

All the rulings of the court, above stated,-to which excep- 
tions were saved, are now assigned for error. 


Percy WALKER, for the plaintiff in.error : 


1. Though -the statute under which the indictment was 
framed contemplates an offence different from larceny, yet, to 
apply the statute understandingly to a particular state of facts, 
we must resort to the rules of law applicable to larceny. The 
rule is familiar, that where goods have been delivered‘into 
the hands of a bailee for a special purpose, who thereby ac- 
quires a right to the possession, and who, if he converts them 
to his own use while in his possession as bailee, even animo 
furandi, is not guilty of a. trespass, he is not guilty of larceny. 
1 Hale’s P. C. 504; 4 C. & P. 241; 1 Moody’s C. C. 474; 
Russ. & Ry. 92. This rule, it is conceived, is directly appli- 
cable to the case at bar. The indictment is, in effect, a charge 
of larceny: it contains the essential element of a charge for 
that crime, viz., the fraudulent intent of conversion to the ta- 
ker’s use ;. without such an intent, the offence designated in 
the statute (Code, § 3130) would not be complete. The cases 
of Mooney v. The State, in 8 Ala., and Williams v. The State, 
in 15 Ala., do not militate against this construction. 

The bill of exceptions shows, that Spivey’s possession, in 
the first place, was that.of a bailee. H.A. Skinner, the party 
holding and exercisitig ownership over the slave, voluntarily 
delivered him to the defendant. It is immaterial whether H. 
A. Skinner was the real owner of the slave, or not: as the 
father and natural guardian of his children, he had the right- 
ful possession and control; and the defendant,.in receiving 
the slave from him, acquired a lawful possession. The case is 
one of bailment. The possession was parted with by the 
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bailor without any fraud on the part of the defendant, and 
nothing was afterwards done to determine the privity of con- 
tract; the subsequent conversion was no trespass, and conse- 
quently no larceny.—2 Russ. on Crimes, pp. 84-5, 56; 2 Archb. 
Cr. Pl. (Waterman’s ed.) 382, and note ; 7. 387. And though 
the conversion did not take place until after the death of H. 

A. Skinner, still no crime was. committed; the: defendant’s 

possession was lawful, and would have entitled him to an ac- 
tion for damages done to the slave. 

There is nothing in the record showing any tsiveigléinént or 
enticement. These terms (inveiglement and enticement) apply 
to acts operating on the mind of the slave. Moreover, it is 
submitted, the words “inveigle and entice” apply.to those 
cases only where the slave is induced or persuaded to leave 
his owner’s possession—that is, that the slave i is in. the actual 
possession of his owner when the attempt to entice or inveigle 
him is made; and when, as in this case, the possession was 
lawful in the first instance, and continued fora long time with 
the knowledge and consent of the owner, the subsequent 
fraudulent conversion by the bailee-cannot be regarded as an 
inveiglement or enticement within the statute. These words 
were used by the legislators with reference to the allegiance 
which the slave owes to his master, and must (as before ob- 
served) be restricted in their application to cases where the 
slave is in the actual possession of his owner ; and therefore, 
where A hires a slave to B, or places him in B’s possession for 
his use, if the latter, without having any fraudulent intent at 
the time he receives the slave, subsequently fraudulently con- 
verts him to his own use, neither one df the offences prohib- 
ited by section 3130 is made out: it is a mere breach of trust. 

To make out either one of the offences ‘ereated by section 
8130, there must be, not only a felonious intent, but both a 
taking and a carrying away. The words “steal” and “ car- 
ries away;” as used in the statute, are synonymous with “take” 
and “carry away,” which were essential in a common-law in- 
dictment for larceny. ‘Ihe word “take” does not mean the 
act of asportation, but the act of laying hold:upon an article, 
with or without removing the same.—Bonv. Law Dic. p. 549: 
If a man takes hold of a package with a felonious intent, but 
does not remove it, the offence is not complete: there must-be 
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an actual asportation—a complete severance of the possession; 
and this*cannot be done without a carrying away. In séveral 
cases a slight removal has been held sufficient, (as removing a 
package from the head to the tail of a wagon; taking sheets 
from a bed: and carrying thém to an adjoining room ; taking 
plate from a trunk, and placing it on the floor, with intent to 
carry it away,.&c.,) but it has always been’ held that there 
must be an agtual asportation. 

"2. The court erred in excluding from the jury the decla- 
rations of the ‘deferdant made to the witnesses Couch and 
Longmaster: they tended to. show a claim of, property in the 
slave, and, having been made. before the conv ersion, they 
should have been allowed to go to the jury, leaving the bona 
Jides to their consideration.—Seeé Wisdom’s case, 8 Por. 611. 

3. The court, erred, also, in excluding’ from ‘the jury the 
testimony of Morton, as to the declaration of H. A. Skinner 
to the defendant in April, 1853: that declaration formed a 
part of the res geste, and should have been receivéd in evi- 
dence. , Whether’.or not the paper referred to by ‘Skinner was 
produced, or its absence accountéd’ for, ,was immaterial : the 
witness was not called to prove the contents of the paper; the 
inquiry was as to the nature and character of the tr ansaction 
betwéen Skinner and thé defendant, and what was said by 
both. parties was clearly admissible. This statement of Skin- 
ner tended to élucidate the act of “the defendant : it author- 
ized the inference that there had been a sale of the slave, and 
its withdrawal from ‘the jary necessarily worked injustice to 
the defendant. The admissibility of a declaration depends, 
not merely on its accompanying an act, but on the liglit Which 
it throws of ani att which is, in itself, relevant and admissi- 
ble.—-Wright v. Doe ex dem. Tatliam, 34 E. C. L.R. 313; 33 
ib. 426; Rostoe’s Criminal Evidence, pp. 22 et seg. 

4. The argument on the first point shows, that the mail 
charges given by'the court were etroneous, and that the tefu- 
sals to give the first, and Second ‘charges asked by défendant 
were erroneous. The refusal to give the latter" charge was 
also érroneous, because sueh refusal’ was ‘inconsistent with the 
charges previously given. Ny 

‘5. The charge which jastriicted: the jury, “ that if they 
found there was'a conflict between the'special charges ‘asked 
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by defendant and given; and’ the main charge, fam: the latter 
must prevail,” was erroneous : it tended to give an undue: pre- 
ponderating power to the main charge, and fo weaken and neu- 
tralize the effect of the special charges, which the court ought 
not to have given. at all unless they were in dccordance with 
the law ; it also referred a questign of Jaw to the decision of 
the jury, viz., whether or not there was. a° conflict between 
the maif charge and the special charges.—Cothran v. Moore, 
1 Ala. 423; 3 ab. 237; 5 Porter 64; 2 Stew. & P. 193; 1 Ala. 
452; 3 ib. 59%; 8 ib. 607; %. 737; 6 tb. .631;. 9 Porter 403, 


M. A. BALpwin, Attorney General, contra : 


1. Fo have suffered the different declarations of the pris- 
oner madé to witnesses Couch and Longmaster, would have 
been @ violation of that-rule whieh prevents party from man- 
ufacturing testimony in his own case.—Olivér v.. State, 17 
Ala. 595. 

2. The testimony in relation to the paper was properly ex- 
cluded, the loss of the paper not being proved. 

3. The bill of exceptions states that there was other testi- 
mony not set out. The presumption is, there was testimony 
upon which an affirmative cliarge is based.’ In this view, ‘the 
charge of the court is correct ; for there are cases in which a 
party comes into the possession of property, and a subsequent 
conversion is feloriy ; for instance, carriers and bailees, who 
terminate the contract by some tortious act. —Rescoe 597-8, 
and note (3); 1 Hale 505; 2 East 659, 682. 

4. Suppose the_owner, Skinwrer, had requested the prisoner 
to return the slave, and he had refused : or, suppose defendant 
had taken the boy from the service, for which he was obtained, 
to-wit, nursing his children, and had placed the boy to rafting 
logs. In both instances the contract of lean would ‘have been 
determined, and the possession thrown upon Skinner, the 
owner (23 Ala. 534, and 18 2.348). A fraudulent conver- 
sion after this would have been a felony. 

‘5. The loan was for an indefinite time, but, by virtue of 
law, terminated on the death of Skinner, the lender, and an 
administration of his estate (see Code, §.1724).. And if a 
conversion is made after a completion or termination of the 
contract, it is felony —Commonweal]th v, James,-1 Pick. 385. 
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6. But it has been said by this court, that from the phrase- 
ology of this statute,-and the mischief-intended to. be pre- 
vented, it’was the intention of: the Legislature to create an 
offence essentially distinct from larceny at. thé common law. 
The possession of neither party makes any difference, if the 
slave is induced by persuasion to leave his ntaster’s service.— 
Mooney v. State, 8 Ala. 3335 Williams ¥. State, 15 i. 263. 

7. As the charges in chief of the court are net set out, it 
does not appear how the prisoner has been injured as to the 
éharge that charges in chief must govern where there is con- 
‘flict between them and special charges. 








‘RICE, .J.—To constitute the offence of larceny, according 
to the common law, there must be a taking from the possess- 
ion, a carrying away against the will of the owner, and a fe- 
lonious intent to convert the thing taken to the offender’s 
use.—3 Chitty’s Cr. Law 917. 

According to section 3130 of the Code, “ any person who in- 
veigles, steals, carries, or entices away. any slave, with intent 
to convert wack slave to his own use, or the use’of another, or 
to enable such slave to reach a state or country where he 
would enjoy his freedom, niust, on conviction; be imprisoned 
in the penitentiary not less than five or more than twenty 
years.” = 

This section is, in substance, a transcript of a former.statute, 
which had been examined and commented on by this court as 
long ago as 1845.—Mooney v. The State, 8 Ala. 328.” 

Experience had demonstrated, tliat the’mere application of 
the rules of the common law, upon the subject ‘of larceny, to 
slave property; was totally inefficient to pretect this, the most 
valuable species of personal property owned’ in this country. 
To give the most'ample protection to this kind of property, 
it became necessary fo make a radical change’in the common 
law. Slaves, being intelligent createres, possessing volition, 
as well as the power’ of locomotion,—capable of being deluded 
by art and persuasion, as well as of being compelled by fear 
or force,—it was propef, in making the change of the common 
law, to resort to terms suited to the nature of, the property 
intended to be protected. Thesectien above cited was, there- 
fore, intended literally, as it is expressed, to embrace all who 
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should either “‘inveigle, steal, carry, or entice away any slave”, 
with either of the intents therein expressed.—State vy. Miles, 
2 Nott & McC.1;-State-v. Covington, 2 Bailey’s Rep. 569 ; 
State v. Haskell, 33 Maine 127. 

Where one man has carried away the slave of another, the 
question whetherwhe,is guilty of a felony-or not, under’ section 
3130 of the Code, depends on the intent with which it was: 
done. - The criminal intent, and the act denounced ‘by ‘that 
section, mast both concur, to constitute a felony. If the slave 
was carried away by the consent of' the owner, or of any per: 
son authorized to give such consent,-such carrying away could 
not be a felony. So, if the carrying away was without any 
intent to deprive the owner of the subsequent use and benefit 
of the slave or of his value, it would-‘not amount to a felony. 
So, if. the carrying away was under an honest belief, in the 
mind of the person who carried away the slave, or caused him 
to be carried away, that he had the right to carry him away, 
or to cause it to be done, the person acting under such honest 
belief does not thereby become a felon; although he may be 
wholly mistaken in such belief. In short, whenever there is 
not clear and satisfactory proof of the felonious or corrupt 
intent denounced by fhe statute, concurring'with the carrying 
away of the slave, there is no ground for a conviction for car- 
rying away the slave.—Oliver v. The State, 17 Ala. 587. 

We have selected the words “ carry away”, in the foregoing 
comments,.for. the sake of perspicuity; and: having begun 
upon them, we shall make no special comment-on the other 
words, “inveigle, steal or entice away.” 

The following éircumstances ought to be cally consid- 
ered, in construing the section above cited. * At common law, 
a taking was essentiat to constitute larceny... Not.so, as to 
all the offences created by this section. This omission in the: 
statute of @ taking is significant. At common law, certain 
persons (for instance, bailees), who. had acquired possession of 
goods without any intent at the time‘to steal them, could not 
commit larceny as to such goods during the time for which 
they were by contract to keep possession of them, unless they 
broke the bulk or package. But this section makes no ex- 
ception—it includes “any persons” who may do either. of the 
acts denounced by it, with the felonious. intent indicated by 
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its terms. It embraces the carrying away of any’ slave”, 
whether in the actual possession of the owyer, er of a bailee, 
or in the mere constructive possession of the owner. 

- The property ofthe owner, in a -slave hired -or bailed by 
him to another, is recggnized by law. There.is as much rea- 
soi for protecting it against the felonieus carrying.away of 
the bailee, as against the felonious carrying away of a third 
person. The krw.has established bounds between the: inter- 
ests of the bailor and bailee in the thing bailed. ‘If the bailee 
transcends these bounds, and invades the rights of the-bailor 
in the slave, by a carrying away of the slave, with the felonious 
intent ‘expressed in the statute, he. thereby incurs its penalty. 

_ Conversion, and carrying away, are not synonyms, nor con- 
vertible terms., An unauthorized, illegal, and felonious car- 
rying away of'a slave necessarily. includes a eonversion. But 
a conversion docs not necessarily include a earrying away. 
There may. be a conversion. without any carrying away; and 
in that ‘case,.there is no felony, although the intent of the 
eonversion is criminal. 

In determining whether there has been a carrying away, 
the common-law rules in relation to the.asportavit in larceny 
ought to govern,—with this qualification; that the bailment, 
or hiring, itself cannot be tegarded as giving the consent of 
the owner to any usportavit of the slave.by the bawee;. when 
coupled with the felonious intent expressed in the statute, nor 
as authorizing any asportavit with such intent.—The State v. 
Coyington, 2 Bailey's R. 5695 4 Black. Com. 231, and note 7. 

Sound exposition requires effect to be given to-every sig- 
nificant clause, sentence, or word in a statute: The common 
usage of the words at the time of the enactment is the true 
criterion by which to determine . their *meaning.—Smith’s 
Com. on Stat.630, 710... « 

- The letter ‘and spirit of the section: in question seem to us 
to require the. construction which we have above indicated. 
Any other construction would render at least some material 
part of the section weeny inoperative. a v. Miles, 2 N. 
& McO..1. 

Ifthere seems to be any hardship in ‘this constraction, we 
are hot answerable for it; the Legislature has so made the 
law, and we must give “ effect. But we confess we see no- 
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thing very, shocking in punishing. any man, who by bailment 
has been entrusted with the use and possession of.a-slave, and 
who afterwards; in distegard-of the bailment, carries him 
away with the-corrupt-intent of depriving the owner of his 
property in him, and of converting him entirely to his own use. - 

Even under. the,common law, it has been decided, that. if.a 
man steal his own goods from his own bailee, thougli he has 
no intent to charge the bailee, but his intent isto defraud the 
king, yet; if the bailee had an interest. in the possession, and could 
have-urthheld it from the owner, the taking is. a lurceny (Rex v. 
Wilkinson;“Russ. & Ryan’s C. GC. 470); and also, that if a 
part owner of property steals it from the person in whose.cus- 
tody it is,and’ who is responsible for its safety, he is guilty 
of larceny:—ib. 478. Why,then, should it be. thought-harsh, 
for the Legislature to, declare that a bailee might be.convicted 
of felony, if he carried away a slave with either of the intents 
specified in the statute now.under consideration? « Is not sicli 
carrying away as flagitious an invasion of the.right of pro- 
perty of the owner, as a taking from his-actnal possession-and 
carrying away with the same criminal intent? Although the 
actual injury- tothe owner may not be quite as: great in the 
one case as in the other, yet the injury, in legal contemplation, 
is equally clear in each-case. -And our opinion is, that both 
these cases aye.alike embraced by the letter, spirit, and inten- 
tion of the section of the Code in questién. . 

Under this construction of .the statute, the. error. of that 
part of the main charge ofthe court which is set. forth in the 
bill of exceptions, consists in its assertion, that the: defend- 
ant was guilty, “if. he had fraudulently and felaniously’con- 
verted the bey to his own use”, without referring to the jury 
the trae question, whether he had carried away the sai with 
the felonious intént to convert him to his own use. 

There was no error in aie: the — asked by the 
defendant. 

There is-error in: the hear which informed the jury, that, 
if they found that there was a’ conflict between the special 
charges asked by the defendant and given, and the main charge, 
then the latter must prevail: dt-was the legal right of the 
defendant to ask charges to be given. It was the duty of the 
court either to give or refuse them. If they were refused, 
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the defendant had the right to take his exceptions, and ob- 
tain a revision of the refusals in this court. If they were 
given, the defendant was thereby deprived’of his right of ex- 
eeption and revision. It is manifestly unjust, as well ds un- 
lawful, after the defendant’s right of. exception and revision 
has been taken away by the giving of his charges as asked, 
to tell the j jury, that they ought to deny him any benefit from 
those charges “ if they found that there was a conflict” between 
them and the main charge. Whether there was such a con- 
flict, wa°a question exclusively for the court. If such a con- 
flict existed, the court should either’ have withdrawn that 
portion of the main charge which conflicted with the special 
charge asked, or have refused the special charge. The court 
cannot avoid the décision of any question of this kind, by de- 
volving that,task on the jury.—Long v. Rogers, 17 AJa. 548; 
DeGraffenreid v. Thomas, 14 id. 681. 

. There was no error in rejecting the proof whieh defendant 
offered to make by the-witnesses Gouch and Longmaster.— 
McBride v. Thompson, 8 Ala. 650; Thompson v. Mawhinney, 
17 ib. 362; 17 2. 109, 216, 314. 

There was error in excluding the statément of Skinner 
which the defendant offered to prove by the witness Morton. 
It was a material question, whether the defendant honestly 
believed he had the right to carry away and sell the slave in 
the spring of 1854. If the defendant obtained the slave from 
said Skinner, and honestly believed that Skinner was the real 
owner, and as the-real owner had conferred on him the right 
to carry off and sell the slave, and under such belief carried 
away and sold the slave, he is-not guilty of any felony. In 
this point of view, it is clear that the statement of Skinner 
above referred to should have been allowed to go to the jury. 
We do.not say, that. the jury were bound to believe it, nor 
how much weight it was entitled to. We say it was admis- 
sible, arid that the’ failure of the defendant to’produce the 
paper, or account for its absence, did not render the statement 
of Skinner inadmissible. Such failuré goes to the credibility, 
but not to the competéncy, of the testimony. Evidence is 
often competent, although entitled to little or no credit. 

For the several errors of the court below, above pointed 
out, its judgment is reversed, and the cause remanded. 
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‘BROCK os." THE STATE. — ce 


1. On the trial, of'an ifdictment for amson, after the State has proved ‘Seven 
ing of the house as° charged, and offered. evidence tending to show that the 
defendant was the person whg sét fire to it, evidence showing that gnother 
house belonging to the prosecutor was subsequently burned, is irrelevant atid 
inadmissible ; nor is it ‘made relevant by being offered in connection with 
proof of defendant’s declaratiow, made after the first: but’ before the second 
burning, that-he was not yet ‘done with the’ prosecutor, especially. when the 
declaration is shown to haye been made in a conversation, in which ‘no 
referenée was made to either of the burnings, but the parties were speaking 
of wecivil casewhich defendant had before thre prosecutor as @ justice of the 
peace,-and in whieh defendant complained the owmera had treated him 
rascally.” ° ‘ 

2. When female relatives of the defendant, an evidence in sianteried to his 
defence, are examined on his behalf at the trial, they cannot be impeached 
by proof that they were present at the examination before the committing 
magistrate, and were not then examined as witnesses, although the same 
evidence was ag shen adduced against him as wer the trial. . 


Error to the Circuit Court,of Talladega. 
Tried before the Hon. RoBert DoveHErty. - 


* 


JEFFERSON Brock, the. plaintiff ie anion was indicted at 
the March term, 1854, of the Circuit Gourt of- Shelby, for 
arson ; the charge. being, that he. “ wilfully set fie to. and 
Girned an out-house of John A. Griffin.” On his application 
the venue was ‘chaiged to Talladega, where he was tried -at 
the Fall term, 1854, and convicted, and sentenced to three 
years’ confinement in the penitentiary. He excepted to sév- 
eral rulings of the court during the progress of the trial, which 
are thus stated in. the bill of exceptions : 

“The State, having proved that a house belonging to one 
Griffin, which was filled with oats at the time, had-been burned 
about midnight on or about the 21st August, 1853, and hav- 
ing introduced evidence tending to show | that defendant had 
set fire to it, proposed to prove by a witness that another 
house belonging to said Griffin had been burned subsequent 
to the burning of said out- house for which, defendant is charged 
in this indictment. To the introduction of this evidence 
defendant objected, ‘because it was illegal and irrelevant ; 
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whereupon the State offered this evidence in connection with 
evidence of a conversation had by this witness with the 
defendant, between the first and the ‘second burning, in which 
conversation defendant. said, that he was net yet done with 
Griffin. The. witness stated, that in this conversation not a 
word was said in referenceto the burnings, or either of them, 
but they were speaking of a civil case which defendant had in 
a justice’s court in April before, and in which defendant com- 
plained that Griffin, as justice of the peace, had treated him 
rascally. In this connection the court allowed said evidence 
to go to the jury, and the defendant excepted. 

“The defendant introduced’ his mother as’ a witness, who 
testified; that she was quite sick on the night when Griffin’s 
out-house was “burnt, and did not go to bed or sleep that 
night’; that. defendant was at her house on that night, and 
went to-bed early; anid did not leave the ‘house that nibht. 
The State then offered to prove by this witness, that she was 
present when defendant was tried before the committing court 
upon this charge ;- that the evidence for the State, upon that 
trial, was‘ the same that it is upon this; that she knew the 
same facts at that time that she now deposed to; and that she 
was not examined as a witness on said trial before the com- 
mitting court. The defendant objected to this evidence, as 
being illegal and irrelevant ; but his objection was overruled, 
and the evidence admitted, and defendant excepted. 

“The defendant introduced another witness, who was his 
sister, for thé purpose, among other things, of proving that 
one Allen, the State’s witness, had told her before defendant 
was indicted, that if he was prosecuted by defendant’s brother 
for stealing bacon, he would swear the burning of .Griffin’s 
out-house on defendant’; which she did, the proper predicate 
being laid, and said Allen having denied,, on’ his cross -examil- 
nation as a witness for the State on this tri al, ever making 
any such statement. The State then proved by this same 
witness, on cross-examination, that she was present. when 
defendant was tried before the committing court ; that said 
Allen; who was then a witness, proved in stibstance the same 
things that he had on this trial : that she was examined as a 
witness at the sare time, and aid not testify ‘as to said con- 
tradictory statement of Allen. To the making of this proof 
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by the State, on the gr ound that it was illegal and irrelevant, 
the defendant objected ; but the court overruled the objection, 
and admitted the evidence, and defendant excepted.” 

The rulings of the court are how severally assigned for error. 


- Morcan & Mantwy, for the plaintiff in error. 
M. A. Batpwin, Attorney General, contra. 


CHILTON, C. J.—1, There is no connection whatever 
bétween the offence for which the prisoner was charged, and 
the declaration that “he was not done with Griffin yet,” 
made: afterwards. On the contrary, the evidence shows that 
no allusion was made to the burning, but to judicial’ proceed- 
ings had before Griffin as a justice of the peace. Neither is 
there any evidence connecting the ‘prisoner with the subse- 
quent burning. These facts, being disconnected, ‘independent 
eircumstances, afforded no fair or reasonable inference tend- 
ing to establish the guilt of the prisgner in respect of the 
charge upon which he was tried, A presumption is a proba- 
ble inference which our common sense enables us to draw 
from circumstances usually occurring in such éases—an act of 
reasoning, by whicli the. existence of one fact is inferred from 
the existence of other facts which are known. . In the case 
before us, no pr resumption of guilt ean_be indulged as deduci- 
ble from the: prisoner’s declaration, and from the second 
burning. without first asswming that such declaration had 
reference to the first burning, as an implied admission of the 
prisoner’s guilty agency in it, ‘and as evidence of his intention 
to repeat the offence in future. This assumption eannot be 
indulged, especially in the face of the testimony, which 
strongly tends to point the declarations to a different matter. 
There is, therefore, no known faci, or premisé, furnished by 
the proof objected to,.from which a reasonable and fair infer- 
ence can be drawn. Hence we are of opinion, ‘the proof was 
improperly admitted. 

2. Weare further of the opinion, that the court erred in 
permitting the State to prove, as a means of impeaching the 
mother and sister of the prisoner, who were examined as wit- 
fesses on his behalf, that the same proof was given against 
the prisoner before the committing magistrate that was made 
upon the trial,—that they were both present and. were not 
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examined ; it appearing that their testimony was material to 
his defence. Although related to the prisoner, they were not 
pound, at the hazard’of being impeached, to thrust themsélves 
as witnesses upon the court. The known delicacy of the sex 
usually makes them shrink from examinations of the kind, and 
no inference prejudicial to their veracity could be legiti- 
mately indulged from their failing to volunteer as witnesses 
before the magistrate. A presumption that they had sworn 
falsely, predicated upon the circumstance that they were not 
sworn before the ‘examining magistrate, is too strained and 


far-fetched to be allowed. 
Let the judgment, be reversed, and the cause remanded, 





BRISTER et aL. (SLAVES) vs. THE STATE. 


1. Every person indicted for a capital offence, if he is in actual confinement, is 
entitled to have a copy of the indictment delivered to him at least two’entire 
days before the day appointed for his trial oo S iaoee de delivery to his 
counsel is not sufficient. , “is 

But if the defendant objects to going to trial, “on the ground that a copy 
of the indictment has not been served on him’ or his counsel two entfré days 
before the trial’’, and it is shown that a copy was delivered td his counse! 
two entire days before the trial, there is no error in overruling the objection, 
as the form in which it is made is a waiver of the tight to personal service 
if a copy has been delivered to counsel. ‘ 

When the venue is changed on fhe defendant’s application (Code, § 3615) 
the eeftifiéd copy of the indictment becomes so far an original, in the court 
to which the trial is removed, that atopy of it, when delivered ‘to the pris- 
oner, will be a sufficient compliance with the statute, and have the. same 
effect that a copy of the actual original could have. 

2. If the transcript furnished by the clerk, on ‘change of venue, is duly certified 
by him to contain a copy of the caption of the grand jury, the indictment, 
with all the endorsements thereon, and all the entrics and orders made in 
relation to the cause, including the order for the remdval of the trial, as 
required by the Code (§ 3613); the defendants may be tried on such tran- 
script. 

3. Where there is a joint trial under a joint indictment, each defendant may 
challenge the whole number of jurors to which he would be entitled if tried 
separately. , 

4. In criminal prosecutions, neither party can be permitted. except by mutual 
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consent, to withdraw the trial from the jury to the court by a demurrer to 
the evidence. 

5. A witness who is introduced by the State to, prove the defendants’ Confes. 
sions,-and who states, on re-examination; “that he had testified’ to the sub- 
stance of all that each of said défendants stated on that occasion, but that 
they may have stated something which he did not recollect”, is competent to 
testify to the confessions, if in themselves admissible. 

6. The general rules stated, which should govern the court in " dooiding upon 
the-competency of confessions, and the jury’ in determining their credibility 
and effect after they have beeri admitted by the court. Distingtion also 
stated between the sphere of the judge and the sphere « of the jury. 

7. As to the construction. of ‘the bill of exceptions, which showed two separate 
objections by the defendants to the admission of ‘their confessions : It was 
held by « majority of the court, that the last of these objections was so’made 
as to present the question, whether upon the evidence previously set out in 
the bill of exceptions the confessions were admissible, and that the court 
below erred in overruling this objection and admitting the confessions; 
while Rice, J., dissenting, held that there was no error shown by the record 
in overruling either of said objections. ; 

8. Charge of the court on the subject of confessions, and its refusal to charge 
as requested, held correct. 

9. When’ several defendants are jointly indicted and tried, if there i is any evi- 
dence against one, the court may overrule the motions of his co-defendants 
‘to introduce him as a witness. on the ground’ that there was.no evidence 
against him to authorize him to be put on his defence’’, and “to direct and 
alow the jury to return a verdict of acquittal as to him, on the ground that 
there was no sufficient evidence of his guilt to require him further to defend.” 
Code, § 8594. 

10. An abstract charge properly refused. 

11. If the-indictment charges that A gave the mortal sine and that B and C 
‘were ‘present aiding and abetting, while the evidence shows that B struck the 
blow, and that A and C were present, aiding and abetting, this is not a mate- 
rial variance, for the blow is adjudged in law to be the stroke of every one 
efthem. - » 

Lv. Charges of the court examined and’ held correct. , 

18. If the verdict of the jury is received, and read aloud ia open court, in the 

_ absence of the prisoners and the jury are then ‘told by the court that they 
are discharged, it is within the power of, the court to call ‘them back before 
they have left the bar ; and if they are inpmediately recalled, upon the dis- 

covery beitfg made that the prisoners are pot in court, and the papers in the 

cause are handed back to them, the prisoners are not deprived of their right 
to poll the j jury, norean they complain on error of this action of the court. 

14. The improper conduct of the jury, after they have retired to make up 3 

. verdict,-is no no} @ ground for a motion in arrest of judgment. 

15. Misconduct of the jury is a ground for a motion for a new trial, but the 


action of the court in refusing a new trial on that ground is not revisable on 
error. 


‘ 


Ewrox from the Circuit Court of Bibb. 
Tried before the Hon. ANDREW B. Moorg. 
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At the Spring term, 1853, of the Circuit Court of Perry, 
an indictment for the murder of one John Rickard was found 
against the following named slaves, viz., Wash, George, Col- 
lins, Brister, Cesar, Jeff, Bill, John Rodgers, Jerry, John 
Wallace, and Archer ; the indictment charging that Wash 
struck the mortal low. At the same term of the court, a 
nolle pros. was entered as to the defendant Jerry ; the defend- 
ants John Wallacé, Wash and George were tried, convicted, 
and sentenced to death ; and the cause was continued as to 
the other defendants, on their application. At the next term 
of the court, on the application of ‘the defendants, the venue 
was changed to Bibb county, where a trial was had at the 
ensuing Fall term, 1854. Several exceptions were taken to: 
the rulings of the court during the progress of the trial, which 
are stated iin the bill of exceptions as follows: 

“The defendants objected to going to trial, on the eioist 
that a copy of the indictment had not been served.on them or 
their counsel, two entire ‘days before the trial ; but it being 
shown to the court that a copy of the copy of the indictment 
set out in the transcript sent up by the clerk of the Circuit 
Court of the county of Perry was delivered by. the clerk of 
the Cireuit Court of Bibb to. the counsel-of said defendants 
at the last term of this court, the court overruled the objec- 
tion, and decided that said’ defendants should go to trial, so 
far as- the said objection was concerned ; and said defendants 
thereupon excepted. ; 

“ All of said defendants further objected to going to trial 
before the Circuit Court of Bibb county, on the ground that 
the following transcript did not show that thefacts therein set 
forth did noé appear of record on the records of the Circuit 
Court of Perry ; and further, because the clerk showed’ by 
his certificate that he was certifying the proceedings in a dif: 
ferent case from that showii in the indietment and in said 
transcript ; and, 3d, that said defendants ceuld not be legally 
put on their trial on said transcript.” The transcript-referred 
to is then set out at-length in the bill of exceptions, showing 
the organization of the grand jury ‘by whom the indictment 
was found, and containing a-copy of the indictment, with the 
endorsement thereon, and all the orders.of the Circuit Court 
of Perry in relation to the cause’; and appended to it, is the 
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certificate of the clerk of that court, that it is “a full, true, 
and perfect transcript of the organization and caption of the 
grand jury, the indictment, with all the endorsements thereon, 
and all entries relating thereto, and the order for the removal 
of the trial, and all other orders in the cause, embracing the 
recognizances of the State’s witnesses, and all other proceed. 
ings had by the court aforesaid, in the’ case of the State of 
Alabama (plaintiff) against John Wallace, Wash, George, 
Collins, Cesar, Brister, Jeff, Bill, John (alias John Rodgers), 
and Archer (alias Archie), slaves, as defendants ; all of which 


appears to us of record.”- The bill of exceptions then pro- 


ceeds : “ Butthe court overruled their objections, and all the 
said defendants excepted. 

“Tn Selecting the jury for their trial, after the: (State. 2 had 
accepted a juror named Walker Fitts, and the defendants 
Jeff, Caesar and Brister had acknowledged themselves ‘satis. 
fied, and algo accepted him as a juror by whom, with others, 
to be tried, said juror was challenged by-three others of the 
defendants, viz., Bill, John, and Archer; and the court, 
against the objection of said Jeff, Brister, and Cesar, allowed 
said challenge, and rejected said juror; and thereupon said 
Jeff, Brister, and Cesar excepted.” Eight other jurors, who 
had been accepted by the State and said Jeff, Brister, and 
Cesar, were in like manner rejected by the court on the'chal- 
lenge of the other defendants ; and to each rejection the de- 
fendants Jeff, Brister and Cesar excepted. Six other jurors, 
who had been accepted by the defendants Bill, Archer, and 
John, were challenged by the other defendants, and set aside 
by the court ¢ and to each rejection the three first-named de- 
fendants eoapieds. 

“On the. trial of the cause, the following facts appeared i in 
evidence: That the body of John Rickard was found.interred 
in the bank of a ditch in Perry county about the 23d of Feb- 
ruary, 1853 ; and on examination of it, it was found that two 
wounds had’ been inflicted on the side of his head, which had 
fractured his skull, and produced his death ;. that »he disap- 
peared, about. the. 12th of January, 1853, and was not. after- 
wards seen until his body was discovered, ag above stated ; 
that the deceased was a ditcher by trade, and -at the time of 
his death was engaged in cutting a ditch on the plantation of 
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Mr. S. F. Pool in, Petry county,-about twenty feet in width ; 
that he had thirteen negro men (slaves) in his employment as 
a ditcher, who worked under him in ditching, among: whom 
were the prisoners and three others, viz., J ohn’ Wallace, Wash, 
and George, who had heretofore been tried, convicted, and» 
executed. for the murder of deceased ; that the deceased and | 
said thirteen slaves lived on the plantation aforesaid, and to- ; 
gether occupied a cabin thereon, about sixteen feet square, in Z 
which.they slept at night, and in the centre of which the fires 
were made ; that the deeeased was the only white person that 
staid with or where said slaves were ; that some time after he 
disappeared, suspicions were. aroused amongst the neighbors 
that he had been: killed by said slaves, who still continued to 
work together on. the ditch, which deceased was cutting when 
last seen, under the direction of John Wallace, who was the 
foreman of the-deceased ; that by a previous understanding 
some sixteen or seventeen of the neighbors, some of whom 
were armed with double-barreled guns, others of them having 
negto whips commonly used by overseers, and others with 
sticks, went, about the 23d February; 1853, to the place 
where said slaves were staying on said Pool’s plantation ; 
that one’of the company also carried along a pack of negro 
dogs, which were known to be such to all the prisoners, Jeff, 
Cesar, Brister, and’ John. Rodgers ; that at the cabin, where 
said-Rickard had staid, they found one of the boys who was 
in the employment of Rickard, and that he was placed in 
charge of the company; that others of the company went 
down to the ditch, about two hundred and fifty yards from the 
cabin, where said slaves were at work, and, after getting them 
all together, took them in custody, the prisonérs being in- 
cluded in the ‘number taken ; that one or more of said comi- 
pany took each.one of said slaves in charge, and in this way 
they were all marched up to or near said cabin ; that Thos? 
Phillips, one of the company, carried the boy Clanoie to the 
cabin, and on. the way, as said Phillips testified on the trial, 
he discovered that Cassar was much alarmed, so much so that 
he trembled ; that Phillips told him not to be alarmed,—that 
all. they had come here for. was, to find- what had become of 
old man Rickard; that after the slaves were assembled near \ 
said cabin, some of them were tied, and the company then | 
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separated them a short distance from each other, for thé pur. 
pose of examinirig them,—the place, however, being open, so 
that any one of them might see what was being’ doné to the 
others, and they not being so far separated but that they could 
hear any blows that might be inflicted on dny of them: in 
whipping ; that before they were s separated the last time; near 
the cabin, some one of the company stated in their hearing 
that they had come to find out what had become of the de- 
eeased ; that Phillips again took the boy Cesar in charge, to 


~ examine him, and that lie dénied all knowledge of the de 


ceased being killed. One of. the witnesses, a slave who was 
a witness on the trial, testified, that according te his best 
recollection, one. of the company commenced whipping Bill, 
in view of the prisoners Jeff, Brister, Cxsar and John Rodg- 
ers, before any confessions were made by any of said slaves 
except a boy by the name of Ned; but another witness, a 
white person who was one of the company, testified, that he 
did not recollect whether the confessions were made before or 
after the commencement of the whipping of said slaves.— 
There was some conflict in the testimony, as to whether the 


/ confessions were made before or after the boy Bill Stokely 


(one of the accused) was whipped. A witness for the State, 
one J. F. Pool, was then introduced, and testified, that he 
was ‘one of said company that took up said slaves ; ° that 
soon after said slaves were separated near said cabin, and 
were beirig examined, it was announted so that said slaves 
(including said Brister, Jeff, Ceasar, arid John Rodgers) could 
hear it, that the boy Ned confessed ; that said “Pool then 
went to Ozser, and asked him what part he had taken in the 
murder. © Casar then, ‘by his counsel, objectéd to-his confes- 
sions, made in answer to said question, -being’ received i in evi- 
dence: but the court overruled the said objection, and al- 
fowed said confessions to be received, and said defendant 
Owsar excepted. Said Pool.then*testified, that in-answér to 
said question, Oxsar confessed that: a plot had been men- 
tioned to-him by John Wallace to kill the deceased, and that 
he had assented to it——that he-wasin the house whea the de- 
ceased was killed, but was asleep atid had no hand in the kill- 
ing;—and that after decéased’ was killed he had assisted in 
conveying him to°the grave and burying him. To these con- 
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- fessions, thus obtained, said defendant Caesar objected, and 
moved the court to exclude the same from the jury; but the 
court overruled the objection, and allowed them to go im evi- 
dence to the jury ; and defendant Cesar excepted.” 

Said Pool further testitied, that he asked. each one of the 
other defendants separately the same question, viz., “ What part 
did you take in the murder of the deceased ?”—that Brister 
confessed “ that John Wallace told him there was a plot to 
kill the deceased,—that he (Brister) assented to it,—that he 
was in the house when deceased was killed, but was asleep, 
and had no hand in the kiliing,—and that he had assisted in 
digging the grave for deceased”; that Jeti confessed, in an- 
swer to said question, “ that John Wallace had told him there 
was a plot to kill the deceased,—that he assented to it,—that 
he was in the house when deceased was killed, but was asleep, 
and -had no- hand in the killing—and that he helped to dig 
the graye”; that John Rodgers confessed “ that John Wal- 
lace had told him there was a plot to kill the deceased, and 
that he had assented to it,—that he was in the house when 
deceased was killed, but was asleep, and had no hand in the 
killing,—and that he went with those who carried the de- 
ceased to the grave, but did nothing else.” Brister, Jeff, and 
John Rodgers each made the same objections to the admission 
of their confessions that Caesar had made, as above stated, 
and excepted to the ruling of the court in admitting them ; 
the objections and exceptions of each one being expressed in the 
same language used in the case of Cesar in the last paragraph. 

“On cross-examination by defendants Brister, Cesar, Jeff, 
and John Rodgers, said Pool stated, that in stating the con- 
fessions of said defendants he did not pretend to give their 
language, or that of any one of them—that he used his own 
language in testifying, and gave his best recollection of the 
substance of the language used by them ; and thereupon said 
defendants again severally moved the court to exclude each 
of their confessions above mentioned from the jury, but the 
court overruled the several objections, and the defendants 
severally excepted. Said Pool, on cross-examination, further 
deposed, that in testifying to the confessions of said Brister, 
Ceasar, Jeff, and John, he stated the substance of all that he 
recollected each of said defendants said, according tc 3 best 
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recollection, but that they may have said more, which he does 
not recollect ; and thereupon said defendants again severally 
moved to exclude their said several confessions, so deposed to 
by said Pool, but the court severally overruled their motions, 
and defendants severally excepted. On re-examination said 
Pool testified, that he had testified to the substance of all that 
each of said defendants stafed on that occasion, but that they 
may have stated something he did not recollect; that said 
Brister, Cesar, Jeff, and John Rodgers all said, when they 
made said confessions, that they had nothing to do with kill- 
ing said deceased, and that he was killed by George and 
Wash ; that Jeff further said, he did not know when the de- 
ceased was killed ; and that John Rodgers said he did not 
assist in killing him. 

“There was evidence that, when said defendants were ta- 
ken up, and after said confessions were made, defendants were 
required by the persons who had taken them up to point out 
the grave of deceased ; and that the persons having them in 
charge made them turn their backs to the ditch, and took one 
at a time, and made each one put. a mark on the place which 
each one severally pointed out as the place of the grave. A 
witness (Cunningham) testified, that on the morning after the 
day of the disappearance of the. deceased, he went to the 
ditch where the negroes who had been in charge of the de- . 
ceased were at work on the ditch, and found all the thirteen 
slaves which the deceased had had at work with him, except 
Archer, (including the’ prisoners,) and then asked the slaves 
present where Mr. Rickard was, (addressing the crowd, and 
no one jn particular) ; that they hesitated in giving an an- 
swer, and looked at each other, and some one of them.told 
witness to ask John Wallace -where he was,—they supposed 
he could tell where he was. It was shown, also, that John 
Wallace was Rickard’s foreman, and always had charge and 
control of said slaves in the absenee of deceased. Said Cun- 
ningham further testified; that he did ask John Wallace, and 
he said that the deceased had gone to New Orleans. There 
was no evidence introduced to show that Wash struck the 
blow, or blows, that killed the deceased; and there was no 
testimony to show that Wash and George were parties to the 
plot to kill the deceased. 
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“The testimony in behalf of the State being closed, and be- 
fore any testimony was introduced by the defendants, the fol- 
lowing defendants, to-wit, Archer, Bill, and’ Jeff, offered to 
demur severally to the evidenee introduced by the State 
against them severally ; and the court, upon the ground that 
the court was not, bound to take the responsibility of settling 
and passing upon. the testimony, but that the jury-should pass 
on the case, refused to allow said defendants to demur td the 
‘ said evidence, and to this ruling of the court they severally 

excepted. The said defendants then severally insisted upon 
the court passing on their said demurrer to the evidence after 
all the testimony on both sides was clesed; and the court 
again declined to dispose of said’ demurrers, on the ground 
that the jury should, in all cases, pass upon the testimony, 
and that the ‘court, in such a cage as this, was not*bound to 
do so; and to this ruling of the court said defendants Archer, 
Bill, and Jeff severally excepted. 

“The defendants Brister, Cesar, Jeff, and John then. pro- 
posed to introduce as a witness their co-defendant Archer, on 
the ground that there was no evidence against him to author- 
ize him to be put upon his defence,—the only evidence against 
him being fhat he was on the place when the deceased was 
killed, and was seen at the cabin where the deceased was 
killed, on the morning after the night on which the killing 
took place, about daylight, and was one of the slaves at work 
with the deceased at the ditch for some days previous to the 
killing ; and on the day the body was found, the said defend- 
ant Archer pointed out the grave, saying, that the place which 
he pointed out was where the other negroes told him they 
had buried the old man; and saying at the same time, that he 
had no knowledge of the killing, and had no hand or part in 
it. But the court overruled this motion, and said Cesar, 
Brister, Jeff, and John Rodgers severally excepted. These 
defendants then-moved the court (to) direct and allow the 
‘jury to return a verdict of acquittal as to their co-defendant 
Archer, on the ground that there was no sufficient evidence 
of his guilt to require him further to defend ; which motion 
the court refused, and said defendants (Cesar, Brister, Jeff, 
and John Rodgers) excepted. 

“ The defendants requested the court to charge the jury— 
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“41, That, if they believed the slaves John Wallace, George, 
and Wash killed the deceased, and that the accused worked 
with them from that time until they were taken up, and. that 
there were others of said slaves who had not been charged 
with the murder of the deceased, and who knew where his 
grave was and pointed it out, and who also worked with the 
accused,—that these facts might account for the accused know- 
ing where the grave was, because they'might have been told 
where it was; which charge the court refused, and said Cesar, 
Brister, Jeff, and John Rodgers severally excepted. . 

“2. That, if the jury cannot determine, beyond a reason- 
able doubt, that the confessions made by Brister, Caesar, Jeff, 
and John Rodgers to Mr. Pool were made before Bill (one of 
the defendants) was whipped,—then they must exclude their 
confessions from their consideration entirely ; which charge 
the court refused, and said Cesar, Brister, Jeff, and John 
Rodgers severally excepted. The court, after refusing said 
charge, stated to the jury, that they might look to any other 
facts in the case to golve this doubt. 

“3. That under the indictment in this case, if there was no 
evidence that the boy Wash struck the blow, or blows, the 
jury must find the defendants not guilty ; which charge the 
court refused, and the defendants all severally excepted. 

“4, That under the indictment in this case, if the jury can- 
not determine from the evidence whether John Wallace, 
George, or Wash struck the blow or blows which produced 
the death of the deceased, they must find the defendants not 
guilty ; which charge the court refused, and the defendants 
Ceasar, Brister, Jeff, and John Rodgers severally excepted. 

“5. That, if there was no evidence that Wash and George 
were parties to the plot to kill the deceased, and if they were 
satisfied from the testimony that Wash and George did kill 
the deceased, then they could not find the defendants guilty ; 
which charge the court refused, and defendants severally ex- 
cepted. 

“The court charged the jury— 

“1. That, if they found that Cunningham, on the morning 
after the deceased disappeared, went to the ditch, and inquired 
of the slaves there for the deceased, and they hesitated or 
failed to answer him that question, and that the prisoners 
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were present when the said question was asked,—they might 
take that as a eircumstance tending to show their guilt; to 
which charge the defendants severally excepted. . 

“2. That the true test jis, whether you believe the confes- 
sions true or not; and if you believe them to be true, the State 
must have the benefit .of them as evidence. The = 
severally excepted to this charge. 

+3, That they might believe one part of* the deuteenitte, 
and reject the other, and might look to all the circumstances 
connected with the:case to ascertam whether the whole, or 
only a:part, was true; and to this charge the defendants sev- 
erally excepted. ; 

“4, That, if they believed the defendants were present, and 
encouraged another to commit the murder, they were as guilty 
as if they struck the blow, and concealment of the crime, if 
they knew it had been’ committed; is a cireumstance for the 
consideration of the jury as to their guilt ; and to this charge 
the defendants severally excepted. 

“After the jury had retired to consider their verdict, the 
defendants Brister, Cesar, Jeff, and John Rodgers were re- 
manded to jail, and while in jail the jury returned into court; 
and on being asked if they had agreed.upon a verdict, replied 
through their foreman that they had. The court then directed 
the clerk to receive and read thé verdict, and the clerk ré- 
ceived and read it aloud accordingly, in the presence of the 
court and a large number of by-standers; the prisoners Bris- 
ter, Cesar, Jeff, and John Rodgers not being in court at the 
time, and being in jail. The court then observed ‘to the jury, 
that they were discharged, and the jury started out of the 
court-room, byuthad not got out of the, bar. It-was then dis- 
covered that the prisoners were not in court, and the court 
immediately stated to the jury that they were not discharged ; 
and ordered the clerk to hand the papers in the cause back to 
them, and directed the sheriff to-ring the said prisoners in- 
to court. When the prisoners were brought into ceurt, they 
objected to the clerk receiving the verdict of the jury, on the 
ground that the verdict had been received by the court and 
read aloud in their absence, and that they had been deprived 
of their right.to have the jury polled.. But the court over- 
ruled the objection, received said verdict, and ordered the 
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same to be read. in the presence of the said prisoners; which 
was done accordingly, and said prisoneus excepted.” 

The defendants Brister; Cesar, Jeff, and John Rodgers 
then moved the court, 1st, to set aside the verdict of the jury; 
2d, “that they be discharged, the verdict of the jury being 
received in their absence”; 3d, in arrest of judgment; and, 
4th, for a new trial. In support of these several motions, they 
relied on the facts above stated ‘in reference to the verdict 
being received in‘their absence, and also introduced evidence 
of the misconduct of some of the jury while considering their 
verdict, in separating from each other without the charge of 
an officer, and in conversing with other persons; but upon-all 
the evidence, which it is unnecessary to state.at length, the 
court overrulect each motion, and the. defendants severally 
excepted to each ruling of the court. | 

The jury returned a verdict of guilty against the defend- 
ants ‘Cesar, Brister, Jeff, and John Rodgers, and not guilty 
as to Bill and Archer; and the court thereupon pronounced 
sentence of death on the four first-named, but ordered the 
execution to be suspended until the decision of the Supreme 
Court could be had upon the points reserved by the bill of 
exceptions, all of which are now assigned for error. 


I, W. Garrott, with whom was J. R. Joun, for the plain- 
tiffs in error : 

I. The Code, (§ 3576,) and also Clay’s Digest, (p. 459, § 53,) 
require that a copy of the indictment shall-be served on the 
prisoner, if in custody. In this case, it was served on the 
counsel, not of record, or the same who appeared for the de- 
fence: at the trial, so far as the transcript discloses. 

Ik. The confessions were obtained under circumstances, a 
bare recital of which is sufficient to show that they ought not 
to haye been admitted. The defendants are slaves,—were on 
the plantation of S. F. Pool, without any white person near 
them to whom to look for protection,—were taken into cus- 
tody by sixteen or seventeen white men, who went on the 
place armed with double-barreled guns, negro whips and 
sticks, and accompanied by a pack of negro dogs, known to 
be ‘such by defendants. They were: told what these white 
men had come for—viz., to find out what had become of: the 
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old man Rickard; they were separated for examination, but 
kept in custody, and some of them were tied, and so near. that 
each could see and hear what was done tothe others; it was 
announced in their hearing that one had confessed, and then 
the witness approaches each one of the defendants and asks 
him, “ What part.did you take in the murder?” (thereby as- 
suming his guilt). - If to all this it be added, that it was 
proved or even left doubtful that one of the number was whip. 
ped before the confessions were made, it is too clear for argu- 
ment that defendants confessed under .the “‘ torture of fear,” 
or rather, under the fear of torture, It is not surprising that 
one of these unprotected slaves was so terrified at this formid- 
able display of men and things most dreaded by them, that 
‘he actually “trembled”; and to hold that a confession drawn 
from this defendant, quaking with fear and agony at what he 
saw and heard, would be equivalent to holding that no amount 
of. fear which could exist in the mind, should render confes- 
sions extracted under its influence illegal—Wyatt v. The 
State, 25 Ala. 9; 1 Green. Ey., §§ 214, 219, 222, 225 ; 8 Ph. 
Ev., (C. & H, Notes), part 1,429, note 259. 

2. It, was incumbent on the State to show that the confes- 
sions were voluntary,—not on the defendants to show that 
they were not. One witness testified that the whipping com- 
menced before the confessions were made; another (a white 
person) that he could not say whether the whipping com- 
menced before or after the confessions. This doubt, even 
under the circumstances, was sufficient to require the exclusion 
of these confessions.—Wyatt v. The State, supra; 1 Green. 
Ey. 219. 

III. Confessions, like all other admissions, when attempted 
to be detailed, must be fully deposed to. Part cannot be 
given, and part not. The precise language used must be 
given, if possible; if not, then the substance of all that was 
said must. be stated by the witness.—Davis v. The State, 17 
Ala. 354, (357-8); Dennis & Strickland v. Chapman, 19 2b. 
29; 1 Green. Evidence, §§ 218, 214; 3 Ph. Ev., (C. & H. 
Notes,) 425. 

The testimony of Pool, as to the confessions, falls far short 
of this. He says, that he does not “ pretend” to give the lan- 
guage of defendants, or the language of any one of them; that 
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“he stated the substance of all he recollected that each de- 
fendant said, according to his best recollection, but that they 
may have said more which he did not recollect” (p..14-15). 
How vague! He does not pretend to-use defendants’ lan- 
guage, nor does he give the substance of all they said, but 
only the substance of all, or so much as he recollected. How 
much may he have forgotten! He himself admits that they 
may have said more than he detailed, and which he did not 
recollect. \If-such testimony is admissible, then the lives of 
" men‘are dependent, not on what they may admit or confess, 
but’on the imperfections and frailties of those who hear them, 
and who judge and pass on what they suppose to be the sub- 
stance of what is said, and then detail so much of that as they 
happen to recollect. ' 

IV. The defendants had a right, by demurring to the evi- 
dence, to withdraw their case from the jury, and throw them- 
selves upon the judgment of the court. The constitutional 
right to be tried by a jury is secured to every citizen, and if 
a defendant is disposed to waive this right, the tribunal be- 
fore which he is tried has no right to decline to pass on. his 
case,and to force him before a jury by whom he is not wil- 
ling to be tried, and who may be influenced by prejudices 
which are supposed never to reach:the bench. 

V. There was no evidence against Archer that could raise 
even a suspicion of his guilt, and under section 2288 of the 
Code, he ought to have been admitted as a witness. 

VI. The circumstance that defendants pointed out the grave 
of deceased having been introduced against them, the de 
fendants sought to explain by showing that they might have 
obtained their information from others with whom they had 
for some time associated and who had knowledge of these 
facts. But the court, by refusing the first charge asked for, 
in effect asserted that this knowledge of the accused could 
not be thus accounted for. This was wrong.—3 Ph. Ev., (C. 
& H. Notes), part 1, p. 417; The State v. Guild, 5 Hals. 188. 

VII. As the court, on the preliminary examination, declined 
to exclude the confessions of defendants, then the question 
ought to have been referred to the jury, and the court should 
have charged them that, if they believed that the confessions 
were improperly obtained, they-should disregard them.~-The 
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State v. Guild, 5 Halstead, 188; 3 Ph. Ev., (C. & H. Notes,) 
part 1, p. 423-4, 429, 801; 5 Pick. 477, (496). 

VIII. The indictment charges that defendants and others, 
including. boy Wash, with a club-axe, which Wash then held 
in both his hands, killed deceased. There was (says the bill 
of exceptions,) no evidence to show that Wash struck the 
blow; and the court was asked, and refused to charge, 
that if this material averment in. the indictment was not 
prove@, that. they mustfind defendants not guilty. That itis 
material, is shown in 1. Archb. Cr. Pl. 89, (2), note 2. 

IX. There was no evidence (page 16) that Wash and George 
were parties to the plot to kill deceased. The plot, so far as 
the proof shows, was between John Wallace and defendants. 
The proof shows that Wash and George did the killing. The 
refusal of the court to give the last charge, therefore, asserted 
the preposterous position, that if defendants and John Wal- 
lace conspired to kill deceased, and afterwards Wash and 
George, having nothing to do with this plot, killed the de. 
ceased, then the defendants are guilty ; in other words, if 
defendants and John Wallace conspired to kill deceased, but 
did not do it, and some other person with whom they had no 
connection did it, then defendants are as guilty as if they 
themselves had done the killing. 

X. The first charge given at the instance of the State, 
(page 18,) cannot be sustained. The fact that Cunningham 
addressed 4 crowd of thirteen slaves, the defendants being 
among them, and that defendants, who do not seem to have 
been in part or in any way called on to answer, “hesitated,” 
or failed to answer, surely ought not to be used against them. 
They had a foreman who was their spokesman, and it was 
natural that they should refer to him, as the proof shows they 
did, to answer the question. 

XI. The last charge asked for is abstract and calculated to 
mislead the jury. There was no evidence to show that de- 
fendants were present, in legal sense, and encouraged the 
striking of the blow. The proof shows that most of them 
were asleep, where they were bound to be; and if asleep, they 
could not encourage’the deed. Nor was there any evidence 
to show any act of concealment of the crime. The bare fact 
that one does not tell what he knows, cannot be held to make 
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him responsible for all acts of which he has information, 

XII. The second charge given, at the instance of the State, 
is also erroneous,—because the -trne test as to confessions js 
not whether they are true or’ not, but whether properly ob- 
tained or not.’ If the position asserted in the charge be eor- 
rect, confessions obtained on the rack would be admissible. 

-XTII. The dispersion of the jary vitiated their verdict 
People v. Douglas, 4 Cowen 26, (88); Smith v. 'Mhompson, | 
ib. 221, note a, p. 235-6-7; Woods v. Hart, 3 Caines’R. 95: 
Dana v. Reberts. 1 Root’s (Conn.) 134: Oliver v. Trustees 
of yg, Ch. of Springfield, 5 Cowen 283. : 

2. .The presumption is that injury results from the dispersion 
of the jury, and it must be shown affirmatively that injury did 
not result, or the verdict will be set aside—MeCann v. The 
State, 9S. & M. 465, (467) ; Hines v. The State, 8 Humph. 
597, (9 U.S S. D. 343, $$ 21, 22); Boles v. The State, 13 8. & 
M. 398, 401-2 2°; Durfee v. Kveland, 8 Barb. Sup. C. R. 46: 
Overbee v. Commonwealth, | Rob. (Va.y 756: 1 Archb. 178- 
19, (note),. where the authorities are collated. ° 

XIV. Verdict cannot be rendered in the absence-of the 
prisoner.—The State v. Hughes, 2 Ala. 102: 2 Hawkins 619, 
§ 2; Rex v. Landsingham, 1 Raym. 193. 

XV. It is the duty of the court to keep the jury together, 
and if it fails, then it commits an error,— because it has not 
complied with what the law imposes as a duty. This is mat- 
ter which can be reaehed by writ of error, apart from all con- 
siderations of motions in arrest of judgment, new trial, &c. 


P. T. Sayre, for the Attorney General, contra : 


1. After a change of venue, it was too late for the defend- 
ants to raise the objection that a copy of the indictment had 
not been served on them.—State v. Williams, 3 Stew. 463. 
This decision was made upon a statute clothed in the same 
language with that used in the Code.—Toulmin’s Laws of 
Ala. ; Aik. Digest. The action of the court will be presuth- 
ed og have been regular.—Morris v. The State, 25 Ala.59. 

. But the record shows that a copy was served on the de- 
adiiey counsel, and this is sufficient, for two reasons—Ist, 
because such has been the general practice of the State, which 
the court will judicially recognize (Millard’s Adm’r y. Hall, 
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24 Ala. 224) ; and, 2d, because ihe party is bound by the acts 
of his counsel: whatever is “done by him in the pendency of 
a cause, is considered as done by authority of his client, and 
is binding on him.”—2 Md. Ch. Dec. 148 ; #. 425; 138 U.S. 
Digest, p. 67, § 6; Lewis v. Sumner, 13 Metcalf’s R. 269; 
Courcy v. Brenham, 1 La. Ann. R. 397; Flake & Freeman 
y. Day & Co., 22 Ala. 132 ; 4 Ired. Eg. 485; 3 Dev. 62; 
6 How. (U.8.) 106; 3 Cranzh, 297; 1 Burr.59; 11 Ala. 820. 

3. There was no error in allowing to each defendant his 
peremptory challenges.—Fiawkins v. The State, 9 Ala. 141 ; 
Bixbe v. The State; 6 Ohio R. 86. 

‘4, It was a matter of cliscretion with the court, whether or 
not to direct an acquittal as to Archer ; and its action cannot 
be reviewed on error.-The State v. McLendon, 5 Strobh. 87 ; 
2 U.S. Digest, p. 583, § 847 ; Code, §§ 3594-5. 

5. It is conceded, that a defendant, in a capital case, has 
the right to be present: when the verdict is rendered ; but in 
this case, the defendants had the substantial benefit of that 
right. The mere fact that the jury handed the verdict to the 
clerk, by whom it was read alaud in the absence of the pris 
oners, did not injuriously affect them, if by such action they 
lost no right which then.existed. The record shows that the 
irregularity was discovered before the actual dispersal of the 
jury ; and that the jury was immediately recalled, and the 
verdict rendered in the presence of the prisoners. The order 
dismissing the jury was a judicial act which could be set aside 
so long as the jury remained within the control of, the court. 
But, even if the action of the court was errgneous, the prison- 
ers were not on that account entitled to their discharge. 
The State v. Hughes, 2 Ala. 102; The State v. Battle, 7 
ib. 259. 

6. The court properly refused to allow the defendants to 
demur to the evidence. In all the prosecutions by indictment 
or information, the constitution (Art. I, §§ 10, 28) is manda- 
tory that the trial shall be by jury. These defendants could 
only be tried by indictment, and an indictment can only be 
found by a grand jury. It is plain that a party could not, by 
appearing -in court, admitting his guilt, and waiving the in- 
dictment, subject himself to punishment ; because the consti- 
tution is imperative, that an indictment shall first be found, 
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to give the court jurisdiction; and after the indietment ‘is 
found, it is equally imperative as to the mode of trial. If the 
indictment, then, cannot be waived, no reason is perceived 
why a waiver of trial by jury could be made.—Doss v. Com 
monwealth, 1 Gratt. 557. 

7. The rule:as to confessions, whether made by white per- 
sons or by slaves, is the same.—Clarissh v. The State, 11 Ala. 
62. That they are slaves, and ignorant, are facts for the 
consideration of the jury in weighing the testimony.—Sea- 
born and Jim v. The State, 20 Ala. 18. The confessions 
must be freely and voluntarily made, ahd uninfluenced by 
promises or threats ; and they are sometimes rejected, when 
made in response to a question which assumes the party’s 
guilt. But the mere fact that the parties are in custody, will 
not exclude confessions.—Seaborn and Jim vy. The State, 20 
Ala. 18; Wyatt v. The State, 25 7b. 12 ; Spence v. The State, 
17 #. 197; Carroll v. The State, 23 2. 28. Tlie negroes in 
this case, it is true, were all arrested, by men who were 
armed ; but no threats or promises were made: on the con- 
trary, it was announced in the presence of the negroes, that 
they need not be alarmed,—that the party had only come to 
find out what had become of Rickard. The only hypothesis, 
upon which the confessions can possibly be excluded; is, ‘that 
they were made after the boy Bill had been whipped, This 
fact, however, must affirmatively appear. One witness swears, 
that according to his best recollection, they were made after 
the whipping ; while another witness is unable to remember 
which occurred first ; and the bill of exceptions says, “ there 
was some conflict of testimony” on that point. The rule is, 
that the bill of exceptions must be construed most strongly 
against the party excepting ; and it is evident from the lan- 
guage here used, that there was other evidence on that point 
not set out in the record. For the purpose, then; of sustaih- 
ing the judgment of the court; it will be intended that there 
was evidence sufficient upon which'to predicate the ruling of 
the court. The question propounded by the witness Pool to 
each one of the prisoners, did not assume the guilt of the party 
addressed : it was tantamount to asking whether he had 
taken any part'in the murder. All the other cases.decided 
in this State, in which confessions have been ruled out on the 
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ground that they were made in answer to questions assuming 
guilt, were based on the fact that the question assumed guilt 
affirmatively, and on the principle that the slave could not 
deny the assertion of the master.—Clarissa v. The State, 11 
Ala. 62. In this case, no guilt is assumed, but the party is 
left to make such answer as his feelings might prompt. The 
case of Clarissa is not regarded as authoritative, and the true 
rule is-laid down in Carroll’s case, 23 Ala. 28. 


RICE, J.—The indictment is for a capital offence, and was 
found in the, Circuit Court of Perry, against the plaintiffs in 
error and divers other slaves. The trial of the plaintiffs in 
error, on their application, was removed to the Circuit Court 
of Bibb, under the provisions of sections 3608 to 3616 inclu- 
sive of the Code. These plaintiffs have been in actual con- 
finement ever since the indictment was found. When they 
were brought into the Circuit Court of Bibb for trial, they 
objected to going to trial, “on the ground that a copy of the 
indictment had not been served on them or their counsel two 
entire days before the trial.” But it being shown to the court 
that a copy of the copy of the indictment set out in the trans- 
¢ript sent up by the clerk of the Circuit Court of Perry was 
delivered by the clerk of the Circuit Court of Bibb to the 
counsel of the plaintiffs in error at the preceding term of the 
Circuit Court of Bibb, the court overruled the objection, and 
the plaintiffs in error excepted. 

If the ground of objection had been, that a copy of the in- 
dictment had not been delivered to them two entire days be- 
fore the trial, and no other proof of delivery had been 
adduced than that above shown, we should, without hesita- 
tion, have reversed the judgment; for the right is conferred, 
by section 3576 of the Code, upon every person indicted for 
a capital offence, if he is in actual confinement, to have a copy 
of the indictment delivered to him at least two entire days 
before the day appointed for his trial—The United States v. 
Curtis, 4 Mason’s Rep. 232; Smith’s Com. on Stat., pp. 685-6. 
But our duties as a court for the correction of errors committed 
by inferior tribunals are defined by law, and confine our ex- 
amination to the action of the court below upon the objection 
as there made. We cannot allow to the prisoners the benefit ' 
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of an objection they did not make below, and of which they 
deprived themselves by the objection which they did make, 

The rule is, that we can indulge no presumption adverse to 
the correctness of the action of the primary court, but must 
make all intendments in its favor not inconsistent with the 
record.—Morris v. The State, 25 Ala. 57... We cannot, there- 
fore, know or say that. the court below would not have snus- 
tained the objection, if the ground of objection had been that 
a copy of the indictment had not been delivered to the pris- 
oners two entire days before the trial. The form in which 
the ground of objection was stated—“ that a copy of the in- 
dictment had not been served on them or their counsel’ two en- 
tire days before the trial”——was treated by the court’ be- 
low as a waiver of the right of the priséners to have 
a copy delivered to them, if a copy had been served on their 
counsel two entire days before the trial ; and therefore, on 
proof being made to the court that a copy had been delivered 
to their counsel by the clerk more than two days before the 
trial, the court overrwed the objection as made by the prisoners. 
We cannot decide that the court erred in this. Von constat, 
the State might have proved a delivery of a copy to the pris 
oners themselves, more than two days before the trial, if the 
objection had been put on the ground that a copy had not so 
been delivered to them. They relieved the State from the 
necessity of making such proof, by placing their objection on 
the ground selected by themselves.--93d Maxim in Law Gram- 
mar, p. 76. ; 

When the trial of such a case ag this’ is removed, as this 
was, section 3615 of the Code provides, that the prisoners 
“must be tried on the copy of the indictment”, certified in 
the manner directed by section 3613. In such case, the copy 
so certified becomes so far an original, in the-court to which 
the trial is removed, that a copy of such copy when delivered 
to the prisoners will have all the effect that a delivery af a 
copy of the actual original could have. 

2. The transcript far nished by the clerk of the Circuit Court 
of Perry in this case, to the Circuit Court of Bibb, duly cer- 
tifies a topy of the caption of the grand jury, the indictment, 
with the endorsements thereon, and all entries relating 


‘ thereto, and the order for the removal of the trial, and 
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all other oultes in the cause, as required by section 3613 
of the Code. There was no error in overruling the objection 
made by the prisoners to going to trial before the Circuit 
Court of Bibb -on said transcript. 

3, In Hawkins v. The State, 9 Ala. 137, it was decided, 
that if there is a joint indictment, and joint trial of several 

ersons, each may challenge the whole number of jurors to 
which he would be entitled if tried, separately ; and that no 
man ought to sit as a juror, upon a joint trial, who was not, 
in the estimation of all the prisoners, indifferent as to all. 
This decision .is sustained by high authority, and is fully ap- 
proved by us. There is, therefore, no error in the rulings of 
the court below as to the challenge of jurors. 

4. It has been long settled in England, that in criminal 
prosecution, the crown offieer is not bound to join in a de- 
murrer to evidenee tendered by the defendant.~1 Chitty’s 
Crim.. Law 623 (mar. page). The right of a prisoner.to com- 
pel the State to join in a demurrer to evidence is not given 
by the common law, or by statute, or by the constitution ; 
and we hold, (as the General Court of Virginia has heretofore 
held,) that neither the State nor the party accused can be per- 
mitted, except by mutual consent, te withdraw, by a demurrer 
to evidence, the trial of the cause from the jury to the court. 
Doss v. The Commonwealth, 1 Gratt. R. 557. 

5. Where the court commits an error by admitting evidence, 
which, at the time of its admission, was not admissible, such 
error is cured, if the record affirmatively shows that the evi- 
dence so admitted became admissible by reason of other tes- 
timony subsequently introduced.—Lawson v. The State, 20 
Ala. 65. This principle disposes of the several exceptions 
taken by the prisoners during their cross-examination of the 
witness Pool,—provided the confessions of the prisoners (if 
proved literally) do not appear to us to have been inadmissible 
confessions ; which is a matter we shall examine.as soon as we 
add a few words relating to the exceptions last above named. 

The record shows, that, “on re-exainination, said Pool tes- 
tified, that he had testified to the substance of all that each of 
said defendants stated on that occasion, but that they may 
have stated something that he did not recollect.” This was 
as much as the law exacted, to entitle him as a witness to 
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testify to any voluntary and admissible confessions of the 
prisoners; and all the exteptions taken to the testimeny of 
Pool are unavailing to the prisoners, unless the record shows 
us that the confessions of the prisoners are such as the law 
rejects. 

.6. We now proceed to the consileration of the important 
subject of confessions. We shall treat it with becoming cau- 
tion, and shall confine ourselves as much as possible to the 
language used by what we deem the highest and best authori- 
ties on the subject. 

‘In the first place, we shall state the general rules which 
should govern the judge in deciding upon the competency— 
the admissibility of confessions. 

Before ‘any confession can be received in evidence, in a 
criminal case, it must be shown that it was voluntary—that 
is, that it was made without the applianees of hope or fear, 
by ‘any other person. Whether it was so made or not, it is 
for the judge (before he admits it) to determine, upon consid- 
eration of the age, condition, situation and character of the 
prisoner, and the circumstances under which it was made. 
The material inquiry is, whether the-confession has been ob- 
tained by the influence of hope or fear, applied by a third 
person to the prisoner’s mind.—1 Green]. Ev., $219; Wyatt 
v. The State, 25 Ala. 9; Spence v. The State, 17 ib. 197; Sea- 
born and Jim v. The State, 20 7d. 15. 

But all the foregoing must be taken subject to the qualifi- 
cation necessarily implied from the existence of a certain other 
well-settled rule, in substance as follows: Although, by the 
flattzry of hope, or by the torture of fear, information has 
been obtained from the prisoner, yet, if in consequence of such 
information so obtained from him, the body of the person mur- 
dered, or any other material fact, is discovered, it is competent 
to show that such discovery was made conformably with the 
information given by the prisoner, and to show that he stated 
that the thing would be found at a particular place, and to 
prove that it was accordingly so found ; for the statement as 
to his knowledge of the place where the body or other evidenee 
was to be found, being thus confirmed by the fact, is proved 
not to have been fabricated in consequence of any inducement 
or influence. And this coincidence between his statement and 
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the thing discovered is a matter which the law will not with- 
hold from a jury. This rule, and its limitation, will be found 
in 1 Greenl. Ev., § 231; see, also, 2 Phil. Ev. 249, note 226 ; 
2 Russ. on Crimes, (ed. 1853,) pp. 862-3. 

Where promises or threats have been used, yet, if it appear 
to the satisfaction of the judge that their influence was totally 
® done away before the confession was made, the evidence will 
be-received.—1 Greenl. Ev., § 221. 

In the next place, we shall state the rules which should 
govern the parties and the jury after confessions: have been 
admitted by the judge. 

Whenever a confession is admitted by the court, the jury 
must take it: they cannot reject it as incompetent: they are 
confined to its credibility and effect. 

Hither party has the right to prove éo the jury the same 
facts and circumstances which were legally proved to the 
court when it was called upon to decide the question of com- 
petency, and all other circumstances applicable to the con- 
fession or having any legal bearing on its credibility or effect ; 
and if, in view of all the facts and circumstances proved, the 
jury entertain a reasonable doubt as to the truth of the con- 
fession, they may disregard it, in their decision of the case, as 
being incredible, although they cannot reject it as incompetent. 
The Commonwealth v. Dillon, 4 Dallas 116; Commonwealth 
v. Knapp, 10 Pick. 477-496 ; State v. Guild, 5 Halst. 163; 
2 Phil. Ev. 235-240, notes 205 and 207. If they entertain no 
such reasonable doubt, they ought not to disregard ft, although 
they may believe it was obtained by the ss une of hope 
or fear to the mind of the prisoner. 

The rules above laid down recognize the sphere of the judge 
and the sphere of the jury as distinct ; and, whilst they pre- 
vent the jury from invading the province of the judge, they 
alike prevent him from invading their province. These rules, 
also, preserve the gr eat safeguard thrown around every per- 
son charged with crime—the right to claim at the hands of 
a jury the benefit of every reasonable doubt arising from the 
evidence. ; 

i.. A majority of the court are of opinion, that the confess- 
ions in this case, under the preyious decisions of this court, 
were improperly received, and that the motion. to exclude 
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them from the jury. which says, “to these confessions, thus 
obtained, the prisoners objected, and moved to exclude”, &c., 
must be considered as referring to the preceding proof show- 
ing the manner in which the confessions were obtained. They 
are of opinion, that, although the bill of exceptions fails to 
set forth all the proof, yet it shows that the decision of the 
court was predicated upon that which is set out; and as 
enough proof is set out to put the court in error, if there was 
other proof, it was the duty of the court to set itself right by 
setting it out. 

In my opinion, the prisoners having objected to the con- 
fessions, as being elicited by a question assuming their guilt, 
viz., “ What part did you take in the murder?” and this ob- 
jection having been overruled, and the confessions admitted 
in evidence, the objection and motion to exclude immediately 
following—namely, “to these confessions, thus obtained,” &c.,— 
refers to their being obtained as previously stated by the 
preceding objection—that is, in answer to what the counsel 
supposed to be an improper question assuming their guilt. I 
think the bill of exceptions fairly admits of this construction, 
and as it sustains the judgment, (Carroll v. The State, 23 Ala. 
28,) numerous decisions of this court require that we should 
so construe it. 1 do not think enough is shown in the record 
to put the court below in error. ° 

8. In this connection, it is proper to say, that it follows 
from the rules above stated, that there was no error in the 
second charge given by the court, nor in refusing the second 
charge asked by the prisoners. If this second charge asked 
had been given, the jury would have been thereby forced to 
“ exclude their confessions from their consideration entirely”, 
although they were convinced beyond a reasonable doubt-that 
the confessions were true——merely because they could not de- 
termine beyond a reasonable doubt that the confessions were 
made before the slave Bill was whipped. 

9. There was some evidence against the slave Archer, who 
was put upon his trial with the plaintiffs in error. The jury 
might have believed that part which tended to fix guilt upon 
him, and have disbelieved that part which tended to excul- 
pate him. There was no error in overruling the several mo- 
tions of the prisoners, which were made for the purpose of 
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enabling them to use their co-defendant Archer as a witness 
for them.—Code, § 3594.” 

10. The bill of exceptions fails to show that there was any 
one of the thirteen slaves who were living and working with 
deceased when he was killed, who had not been charged with 
- his murder; and it also fails to show that any of said thirteen 
slaves, except the plaintiffs in error and Archer, knew where 
the grave of the deceased was and had pointed it out. The 
first charge asked by the prisoners assumes that there was 
evidence of these facts. There was no error in refusing that 
charge, for it was abstract, and not authorized by the evidence. 
Waters v. Spencer, 22 Ala. 460; Brooks v. Hildreth, 7b, 469; 
Swallow v. The State, 7b. 20; Carey v. Hughes, 17 7. 388. 

11. If the indictment charges that A gave the mortal blow, 
and that B and C were present, aiding and abetting, &., but 
on the evidence it appears that B struck, and that A and C 
were present, aiding and abetting, &c., this is not a material 
variance ; for the stroke is adjudged in law to be the stroke 
of every one of them, and is as strongly the act of the others 
as if they all had held the weapon, and had all together struck 
the deceased.—2 Russ. on Crimes, (ed. 1853,) pp. 793-4; 2 
Hale’s P. C. 292. Therefore, there was no error in refusing 
the third, fourth, and fifth charges asked by the prisoners.— 
Rex v. MacAlly, 9 Rep. 67; Sauchar’s case, ib. 119 a. 

The fifth charge asked is liable to another insuperable ob- 
jection: it assumes it to be law, that although the «prisoners 
may have been parties to the plot to kill the deceased, and 
although they may have been present, aiding and abetting and 
encouraging Wash and George in the murder, yet, if Wash 
and George did the killing, and were not parties to the plot, 
the prisoners must be totally exonerated from the guilt of the 
murder, merely because Wash and George were not parties 
to the plot. 

12. We have carefully examined the first, third and fourth 
charges given by the court, and are satisfied there was no 
error in giving them.—See the authorities above cited ; and 
Johnson v. The State, 17 Ala. 618; Campbell v. The State, 
23 ib. 28; Smith v. The State, 9 2. 990. 

13. The rule of law is undoubted, that one tried for a crime 
has a right to be present when the jury return their verdict 
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against him. But the reason—the only reason—of this rule 
is, that he may examine them by the poll, to ascertain if they 
assent to his conviction.—The State v. Hughes, 2 Ala: 102. 
When it is clear that the reason of this rule has been fully 
satisfied, the rule itself is satisfied. When the jary returned 
with their verdict in this case, and announced that they 
had agreed, the prisoners were not in court, but in jail. 
But the court, not knowing this, directed the clerk-to receive 
and read the verdict, and the clerk did read it aloud in the 
presence of the court and a large number of bystanders. 
“The court then observed to the jury, that they were dis- 
charged, and the jury started out of the court-room, but had 
not got out of the bar. It was then discovered, that the pris- 
oners were not in court, and the court immediately stated to 
the jury, they were not discharged, and-ordered the clerk to 
hand the papers in the cause back to them, and directed the 
sheriff to bring the prisoners into court. When the prisoners 
were brought into court, they objected to the court’s receiving 
the verdict of the jury, on the ground that.the verdict had 
been received by the court and read aloud in their absence, 
and that they had been deprived of their right to have the 
jury polled ; but the court overruled the objection, received 
said verdict, and ordered the same to read in the presence of 
the said prisoners; which was done wectsigecou and said 
prisoners excepted.” 

Upon these facts, we hold that the jury were not discharged, 
in legal contemplation, by the occurrences which transpired 
in the absence of the prisoners. The observation of the court 
to the jury, that they were discharged, was revocable by: the 
court for a time, and was revoked in due time. The revoca- 
tion was in time, because it was almost instantaneous and 
whilst the jury, as a body, were still continuing to be in the 
bar, and in the presence and power of the court. This revo- 
cation being in time, we think the court had the power to 
return the papers in the cause to the jury, and to do what it 
then proceeded to do. Such a course of proceeding did ‘not 
deprive the prisoners of the right nor the opportunity to ex- 
amine the jury by the poll. There is nothing sound in the 
argument that the right to poll was prejudiced by the fact 
that the verdict had been previously read aloud in court; for 














JANUARY TERM, 1855. 133 





Ex parte Rowland. 





the right to poll the jury cannot be exercised in any case 
until the verdict has been read aloud in court.—2 Hale’s 
P. C. 299-300. 

14. The improper conduct of a jury, after they have retired 
to make up a verdict, is not a ground for a motion in arrest 
of judgment.—McCann v. The State, 9 Sm. & Mar. 465; 1 
Waterman’s Archb. Cr. Pl. 178-31, and note (2). 

-15. Misconduct of a jury is a ground for motion for a new 
trial— Wharton’s Cr. Law 895; Waterman’s Archb. Cr. PI. 
178-19. But it is too firmly settled in this State now to be 
questioned, that this court cannot revise the action of the 
Circuit Court refusing a new trial. 

We have carefully deliberated upon every question pre- 
sented by the record, and the result is, that while I think the 
judgment and sentence should be affirmed, my brethren be- 
lieve there is error in admitting the confessions ; and for that 
errof the judgment and sentence pronounced in the court 
below ‘must be reversed, and’ the cause remanded, 





Ex partE ROWLAND. 


1. Mandamus from the Supreme Court does not lie to compel the chancellor 
to dismiss a cause, on motion, in pursuance of a written agreement between 


the parties to that effect. 


‘APPLICATION for a mandamus to the Chancery Court of 
Perry. Hon. James B. Cuark, presiding. 


THE petitioner (John S. Rowland) alleges that he filed a 
bill in equity, in April, 1853, against one Samuel Whitman, 
for the settlement of certain partnership accounts ; that after 
the defendant had answered, and had also filed a cross bill, 
a written agreement was entered into between them, “ that 
the said original bill, cross bill, and answer, and all the 
claims set up in the same, should be totally abandoned by 
the parties, as though they had never existed,—each party 
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paying his own costs”; that Whitman, at the next term of 
the court, moved to set aside this agreement. on the ground 
of fraud, and filed affidavits in support of his motion, and at 
the same term petitioner moved the court to dismiss the cause 
in pursuance of said agreement; and at the next term of the 
court; both these’ motions were overruled and refused,—with 
leave to petitioner to move to modify the injunction, and 
without prejudice to Whitman’s right to proceed by supple- 
mental bill (or otherwise) to have said agreement vacated. 
And on these facts the petitioner now asks for a rule nisi 
against the chancellor, to show cause why a peremptory 
mandamus should not issue from this court, to compel him to 
dismiss said cause in pursuanée of said written agreement. 


I. W. Garrort, for the motion, to show that mandamus was 
the proper remedy, cited Stephenson v. Mansony, 4 Ala. 320; 
Mallory v. Mattock, 7 ib. 757; same case, 10 15. 597; Tarver 
v. Commissioners’ Court of Talladega, 17 7. 527; Tapping 
on Mandamus (67 Law Lib.), top p. 58-9. 


Jos. R. JouN, contra, contended that this was not a proper 
case for a mandamus, and cited the following authorities: 
30ard of Police of Attala Co. v. Grant, 9 Sm. & M. 88; Er 
parte Milner, 6 Eng. Law and Kq. Rep. 373; The People v. 
Judges of Duchess C. P., 20 Wend. 658; Ex parte Elston, 
25 Ala. 72; Ex parte Henry, 24 ib. 638 ; Ex parte City Coun- 
cil of Montgomery, id. 98. 


PER CURIAM.—Motion refused, on the authority of Ex 
parte Elston, 25 Ala. 72; Ex parte Small, ib. 74; Ex parte 
City Council of Montgomery, 24 ib. 98, and cases cited. 
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McCAULEY vs. THE STATE. 


1. A lawyer's office, though a “public house’ within the statute against 
gaming, (Code, § 3243,) is not a ‘‘ public place.” 

» The constitutional guaranty of a trial by jury, “in all criminal prosecu- 
tions,” includes the right to have the deliberations of the jury continued, 
when once they have begun the trial and heard any evidence, until the 
occurrence of a sufficient legal reason for their discharge, and the chance of 
a verdict of acquittal at their hands during all that time ; and therefore the 
unauthorized discharge of a jury in any criminal case, either for a misde- 
meanor or a felony, is equivalent to an acquittal. (Cutiton, C. J., express- 
ing no opinion.) 

8. But, since the court has power to discharge the jury in cases of necessity, 
or when the prisoner consents to it, a plea of a previous withdrawal of the 
cause from the jury after issue joined, “ without the consent of defendant, 
and against his objection’’, is defective on demurrer : it should also negative 
the existence of any necessity for such withdrawal. 


APPEAL from the Circuit Court of Pickens. 
Tried before the Hon. ALEX. B. CLITHERALL. - 


THE appellant, with Bird Ivey, Wiliam T. Hawkins, 
William H. Davis, Joseph May, and Robert O. Bealle, was 
indicted, at the Spring term, 1854, of the Circuit Court of 
Pickens, for gaming. He filed a special plea to the indict- 
ment, in which he avers, “in short by consent, that at the 
present term of this court he was charged upon this identical 
indictment, for the identical offence charged therein, and for 
which he is now put on trial, together with one William T. 
Hawkins and one Joseph May, and that for his plea to said 
indictment he said he was not guilty, and issue was thereupon 
joined by the State of Alabama, and said cause was put to a 
jury of twelve good and lawful men in said Circuit Court, 
duly elected, empanneled, and sworn to try said issue so 
joined as aforesaid; and Alfred E. Van Hoose, Esqr., the 

’ solicitor who prosecuted said cause on behalf of the State of 
Alabama, proceeded to examine a witness to prove the issue - 
on the part of the State of Alabama ; and after said cause had 
been put to said jury, so elected as aforesaid, upon the issue 
joined as aforesaid, and after the solicitor aforesaid had pro- 

ceeded to examine a witness to prove said cause on behalf of 
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the State as ; aforesaid, the honorable the Circuit Court of 
said county, without the consent of this defendant, and against 
his objection, on motion of said solicitor, granted him leave to 
sever the trial of the parties who had jointly put in the plea 
of not guilty to the charge in said indictment, and withdrew 
the cause as to this defendant from the jury to whom, as afore- 
said, the same had been submitted for trial; all of which this 
efendant is ready to verify by the record. " 

The court sustained a demurrer to this special plea, i the 
defendant then pleaded not guilty ; on which plea issue hay- 
ing been joined, a trial was had, and the defendant found 
guilty and convicted. From the bill of exceptions it appears, 
“that the evidence showed that the defendant played a game 
with cards, in the office of Z. L. Nabors, a practicing attorney, 
in the town of Carrollton in said county, which is the county 
site ; that the office is on the same lot with the said lawyer’s 
dwelling-house ; it fronts on the street,—the enclosure of the 
dwelling-house running to the front corner of said office; a 
young man, a minor who was in the employ of said lawyer in 
his printing office, which is disconnected with said office, 
sleeps in it; that the game played by McCauley was in the 
night-time, by the consent of the young man, who did not 
engage in the game ; that the application for leave came from 
McCauley, or from some one in his company ; that the play- 
ing commenced about nine o’clock at night, when the doors 
were locked and the curtains of the windows drawn, so that 
the inmates could not be seen from the outside; that the 
number engaged in the playing were four or five, and there 
was no person present who did not engage in the playing, 
except the minor above mentioned. It was in evidence, also, 
that on several occasions before this time, applications had 
been made to the young man for léave to play cards in this 
office, which he granted ; that he had no permission from his 
employer (the said lawyer) to permit gaming in said office, 
but, on the contrary, his employer had expressly forbidden’ 
him; but whether this was before or after the playing he 
could not tell. It was also in evidence, that there had been - 
playing in said office on a Sunday ; but there was no proof 
connecting defendant with it. 

“Upon this evidence, the court charged the jury, that, if 
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they believed the evidence, the defendant was guilty of play- 
ing cards in a public place, within the purview of the statute ; 
to which charge the defendant excepted.” 

No errors are assigned on the record. 


S. F. Hats, for the appellant : 

1. After a criminal cause has been submitted to the jury, 
and some evidence offered by the State, a withdrawal of the 
case from the jury, unless for some of the causes allowed by 
the statute, operates as an acquittal, and the prisoner cannot 
be again put upon his trial for the same offence.—Mount v. 
The State, 14 Ohio 295 ; The People v. Barrett & Ward, 
2 Caines’ R. 304; The State v. McKee, 1 Bail. 651 ; Com- 
monwealth v. Cook, 6 Serg. & R. 577. The cases referred to 
by the Attorney General are not in point : the Virginia case 
(7 Gratt. 667) was on a statute ; and the New Jersey case 
(4 Halst. 257) was one of necessity, as one of the jury had 
escaped. | 

2. The charge was erroneous.—Burdine v. The State, 25 
Ala. 60. ‘ 


M. A. BaLpwin, Attorney General, and P. T. Sayre, contra: 

If the court suffers a case to be withdrawn from the jury 
after some evidence has been submitted to them, this does not 
entitle the defendant to a discharge under. that indictment. 
Dye v. Commonwealth, 7 Gratt. 667 ; Hall v. The State, 4 
Halst. 257 ; The People v. Ellis, 15 Wend. 371 ; The People 
v. Denton, 2 John. Cas. 271; The People v. Olcott, 1 2. 301; 
8 Cowen’s R. 127; 9 Leigh’s R. 614; Mahala v. The State, 
10 Yerg. 535 ; The State v. Brooks, 3 Humph. 70 ; The State 
v. Morrison, 3 Dev. & Bat. 115. 


RICE, J.—Upon the authority of the case of Windham 
et. al. v. The State, decided at the present term, we must hold 
the charge of the court to be erroneous ; for, although the 
office where the playing occurred is a “ public house”, it is not 
“a public place”,.within the meaning of section 3243 of the 
Code. 

As the cause must be remanded for the error above noticed, 
it is proper that we should express our opinion upon the im- 
portant questions which are connected with the matter stated 








138 ALABAMA. 





McCauley v. The State. ~ 


in the special plea, to which a demurrer was sustained. The 
first of these questions is, whether there can be, in this State. 
any such thing as the unauthorized discharge of a jury, in the 
case of a misdemeanor. If there is. the next question will be, 
whether such discharge is equivalent to an acquittal. And 
if that be so, the remaining question will be, whether the 
facts stated in said special plea establish such discharge. 

No such questions have heretofore been presented to, or 
decided by this court, in the case of a misdemeanor. 

In Ned v. The State, 7 Porter’s R. 187, (a capital case,) 
our predecessors, upon a review of the leading English and 
American authorities, decided (among other things), that 
courts have not, in capital cases, a discretionary authority to 
discharge a jury, after evidence given ; that a court does pos- 
sess the power to discharge a jury, in any case of pressing 
necessity ; that, although the judge determines the existence 
of the facts, yet, when they are ascertained, the law deter- 
mines whether they constitute a case of necessity ; and that 
the unauthorized discharge of a jury is equally as fatal to any 
subsequent trial, as an acquittal or conviction. 

In Cobia v. The State, 16 Ala. 781, (an indictment for 
murder,) this court held, that the discharge of the jury, before 
verdict rendered, “must be understood to mean a legal dis- 
charge”, and that the result of the authorities was, “that if 
the prisoner be put on his trial upon a sufficient indictment, 
and the evidence in support of the charge is submitted to the 
jury, the court cannot arbitrarily interfere and arrest the trial 
by discharging the jury ; and if the court should discharge the 
jury before they deliver their verdict, without a sufficient legal 
reason for doing it, the prisoner shall never be tried again.” 

Every decision of this kind rests upon this solid ground :— 
that such decision is essential to preserve inviolate to the 
prisoner the right of trial by jury, as guarantied by the con- 
stitution. This right cannot mean less than a.right to have 
the deliberations of the jury, when once they have begun the 
trial and heard any evidence, continued until the oecurrence 
of a sufficient legal reason for their discharge, and the right 
to have, during the entire period of such continuance, the 
chance of a verdict of acquittal at the hands of that jury. It 
is impossible for any judge to say, that the jury would not 
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have acquitted him. It is equally impossible for a any y judge 
to say, he can get another jury who will acquit him. The 
law does say, if any jury ever does acquit him, their verdict 
shall not be set aside by any court, however unwarranted by 
the law and the evidence in the case that verdict'may be. 
The chance of a verdict of acquittal, at the hands of each jury 
to whom the cause and any evidence have been submitted, is 
obviously important to a prisoner, and is clearly embraced 
in the guaranty of trial by jury. To deprive the prisoner of 
this chance, by the lawless act of the court in discharging the 
jury, is a flagrant wrong, for which there is no remedy, except 
to treat such deprivation ‘as equivalent to an acquittal. To 
hold that there is no remedy for such a wrong, is to hold that 
the right of trial by jury has ceased to be a right ; for if, by 
such lawless act of the court, one jury may be discharged, an 
indefinite number may be discharged in the same manner. 
That the ground above stated is the unassailable ground 
upon which the decisions above cited must rest, is evident 
from the fact, that whilst they hold that the unauthorized dis- 
charge of a jury before they render a verdict will protect the 
prisoner against a subsequent trial as fully as a verdict of 
acquittal, they also hold, that if the prisoner has been actually 
convicted, and the judgment has been reversed, or a new trial 
granted, at his instance, he may be tried again. The princi- 
ple which reconciles these two positions, thus maintained in 
these decisions, may be thus stated : The constitutional guar- 
anty of trial by jury is broken by the lawless discharge of a 
jury after they hear some evidence and before they render a 
verdict ; but, where a trial is actually had, and a verdict of 
guilty rendered, that guaranty is not broken by mere errors 
committed on that trial, for the correction of which a remedy 
is provided by law. If the prisoner has not been lawlessly 
deprived of his chance of a verdict of Acquittal, by an unau- 
thorized discharge of a jury, but has had a trial by jury and 
been found guilty,—in that case, although errors may have 
been committed by the court on the trial, to his prejudice, he 
has his remedy whereby he can procure from a revising court 
the correction of such errors—the reversal of the conviction, 
and another chance for a verdict of acquittal on a subsequent 
trial. If, however, the prisoner has been deprived of his 
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e hance of a ver diet of acquittal by a jury who have begun his 
trial and heard some evidence, by the lawless discharge of 
that jury, there is no remedy anywhere for this lawless dis- 
charge, except to treat it as equivalent to an acquittal. To 
withhold the only remedy in such a case, is to surrender to 
the lawless discretion of the judge the constitutional right of 
trial by jury. 

We concede, that before a jury is empanneled to try a crim- 
inal case, the court has the discretionary power to sever the 
trial or continue the case ; “but,” as the Supreme Court of 
Massachusetts have well said, “when a jury is empanneled 
for the trial of an indictment, the defendant then acquires new 
rights, which the court will protect.” “When once put on his 
trial, and a jury sworn for that purpose, it is Ais right to have 
them pass upon his case. Their verdict will be a bar to an- 
other indictment for the same offence: a nolle prosequi will not. 
He is entitled to this bar. The Attorney General, finding his 
evidence insufficient, might discontinue for the purpose of 
commencing another prosecution, and then subjecting the 
defendant to another trial. This the law will not permit. In 
this stage of the proceedings, a nolle prosequi cannot be entered 
without the consent of the defendant.”—Commonwealth v. 
Tuck, 20 Pick. 356 ; see, also, Mount v. The State, 14 Ohio 295. 

“Tt is a well understood maxim of our law”, say the Su- 
preme Court of Tennessee, “that the judges are to expound 
the law, and the jury to ascertain the facts, neither of which 
has the power to interfere with the province of the other. 
The jury, in their deliberations upor the facts, are as inde- 
pendent of the court, as the judge, in determining the law, is 
of the jury ; and the consequence is, that when a case has been 
submitted to a jury, there it must remain until it has been de- 
cided by them, or is withdrawn from their consideration, not 
at the will and pleasure of the court, but ‘under circumstances 
justified by law.” —Mahala v. The State, 10 Yerg. 235. 

_ The cases of Mahala v. The State, supra, and of Ned v. The 
State, 7 Port. 187, contain such a review of the authorities, 
and so correct.an exposition of the law, on the subject under 
consideration, as to relieve us from the citation of any great 
array of authorities. 

The earliest American cases upon the subject of the power 
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of the court to discharge a jury without a verdict, in cases of 
misdemeanors, which we have been able to find, are The People 
y. Denton, 2 Johns. Cases 275, and The People v. Olcott, id. 
301. In both these cases, the necessity for a discharge of the 
jury is one of the grounds of decision. It is the only defen- 
sible ground ; for the other ground of decision was the bald 
assumption, that the power of courts to discharge a jury, in 
cases of misdemeanors, is analogous to their power in civil cases, 
and rests in discretion. 

Both these decisions were made in 1801, and whilst the 
justly distinguished Judge Kent was a member of the Supreme 
Court of New York. He concurred in the first case, and de- 
livered the opinion in the last. He continued to be a member 
of the same court until 1805, when the same question, in the 
case of a misdemeanor, again came before that court, in the 
case of The People v. Barrett, 2 Caines’ Rep. 305; and not- 
withstanding Judge Kent and that court had apparently been 
committed by the cases above cited from 2 Johnson’s Cases, 
he and the whole court decided, that the discharge of a jury, 
in a case of misdemeanor, “ merely because there be not testi- 
mony sufficient to convict, with a view to another trial, falls 
within the reason of none of the authorities”, and entitled the 
prisoner to his discharge ; and the prisoner was discharged 
accordingly. 

But notwithstanding this signal and practical repudiation 
by that very able court of the doctrine “that the power of 
courts to discharge a jury, in cases of misdemeanors, is analo- 
gous to their power in civil] cases, and rests in discretion,”— 
the error of its promulgation was not entirely cured thereby : 
for some judges have followed that error and adopted it on 
the authority of the case of The People v. Olcott, without 
noticing or seeming to be aware that it was practically repu- 
diated by the same court in The People v. Barrett, 2 Caines’ 
Rep.305. Other judges have adopted the same error, without 
giving. any reason for it. 

We think it is a great mistake, to assert that the common 
law made no substantial distinction between the power of a 
court to discharge a jury in a civil case, and its power to dis- 
charge a jury in the case of a misdemeanor. It is universally 
conceded, that Sir William Blackstone was thoroughly ac- 
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quainted with the common law. The distinction between trial 
by jury in civil cases, and trial by jury in criminal cases, is very 
clearly stated in his Commentaries. He says: “The trial by 
jury is that trial by the peers of every Englishman, which, as 
the grand bulwark of his liberties, is secured to him by the 
great charter. * * The antiquity and excellence of this trial, 
for the settling of civil property, has before been explained at 
large. And it will hold much stronger in criminal cases; since, 
in times of difficulty and danger, more is to be apprehended 
from the violence and partiality of the judges appointed by 
the crown, in suits between the king and the subject, than in 
disputes between one individual and another, to settle the metes 
and boundaries of private property. Our law has, therefore, 
wisely placed this strong and twofold barrier of a presentment 
and a trial by jury between the liberties of the people and the 
prerogative of the crown.” —4 Bl. Com. 349. 

He also says: “In many instances where, contrary to evi- 
dence, the jury found the prisoner guilty, their verdict hath 
been mercifully set aside, and a new trial granted by the Court 
of King’s Bench; but there hath yet been no instance of grant- 
ing a new trial w eee the prisoner was acquitted on the first.” 
4 Bl. Com. 361. In The King v. Mawbey, 6 Term Rep. 639, 
the doctrine that “ defendants who have been acquitted in 
criminal cases cannot be tried a second time”, was stated, and 
not denied or questioned. In that case, Lord Kenyon, C. J., 
asserted that, in offences greater than misdemeanors, it had 
been held, no new trial could be granted, even in favor of a 
prisoner who had been convicted, but that in misdemeanors, a 
new trial could be granted in favor of “ those who have been 
convicted.” In the same case, Lawrence, J., said, “Arguments 
drawn from civil cases are not applicable to the present.” 

In 1 Chitty’s Crown Law 657, it is laid down, that “a new 
trial cannot, in general, be granted in favor of the prosecutor, 
after the defendant has been acquitted, whether on an indict- 
ment for a misdemeanor or a felony, even though the verdict 
appears to be against evidence, or was upon the misdirection 
of the judge.” 

The common law, as to the power to grant new trials, as 
stated in the foregoing extracts from Blackstone and. Chitty, 
has ever been recognized as part of our law ; and consequently, 
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no new trial has ever been granted, or can be granted in this 
State, in any criminal case, where the defendant has once been 
acquitted. 

In a civil case, the court may, at its pleasure, and without 
liability to revision, set aside a verdict, whether for the plain- 
tiff or the defendant, and grant a new trial : and it is because 
the court possesses this unlimited discretion to grant a new 
trial in a civil case, that it may, in such a case, before verdict, 
arrest the trial, and order the cause to be tried by another 
jury.— Ez parte Edward Henry, 24 Ala. 638. 

Our law allows an equal number of challenges to each party 
in a civil cases in the case of a misdemeanor, six challenges 
are allowed to the prisoner, but only four to the State. Ina 
civil case, the verdict ought to be rendered for that party-in 
whose favor there may be a mere preponderance of the evi- 
dence ; but in the case of a misdemeanor, although there may 
be a preponderance of the evidence for the State, the jury ought 
not to find against the prisoner unless they are satisfied beyond 
a reasonable doubt of his guilt.—State v. Murphy, 6 Ala. 845; 
State v. Newman, 7 ib. 69. An appeal is allowed to either 
party in a civil case, from the final judgment; but no appeal 
or writ of error is allowed to the State, from a judgment ren- 
dered on a verdict of acquittal in the case of a misdemeanor, 
although the prisoner, if convicted, is entitled to a writ of error. 

As our law ever has made, and still makes, such a broad 
distinction between a civil case and a case of misdemeanor, 
we ought not to recognize as authority any decision which is 
founded upon the assumption that there is no distinction, in 
these two classes of cases, as to the power of the court to dis- 
charge a jury before verdict rendered. The unavoidable effect 
of such decisions would be, to arm the judges of the primary 
courts with a tremendous power to oppress the citizen, and 
to place the improper exercise of this terrific power beyond 
the “ superintendence and control” of the Supreme Court, and 
of the laws and constitution of the State. 

Our constitution guaranties the right of ¢rial.by jury “in 
all criminal prosecutions” (for misdemeanors, as well as for 
capital offences). This right must remain inviolate. New 
and arbitrary methods of arresting trials, in criminal cases, 
even in misdemeanors, cannot be tolerated. “These inroads 
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upon this sacred bulwark of the nation are fundamentally op- 
posite to the spirit of our constitution ; and, though begun in 
trifles, the precedent may gradually increase and spread, to 
the utter disuse of juries in questions of the most momentous 
concern.” —4 Bl. Com. 350. 

Our opinion is, that, in this State, any discharge of a jury, 
which would protect a person indicted for a capital offence 
from a subsequent trial, will work the same result in favor of 
a person indicted for a misdemeanor; that, in this respect, 
there is no middle ground—no difference between a capital 
case and a case of misdemeanor, as the constitution guaranties 
the right of trial by jury “in ad/ criminal prosecutions”; that 
any unauthorized discharge of a jury, in any criminal case, is 
equivalent to an acquittal ; that the court possesses the power 
to discharge a jury in cases of necessity, or when the prisoner 
consents to it, but in no other cases ; that the discharge of a 
jury without the consent of the prisoner, and without a neces- 
sity for the discharge, is unauthorized ; that the sudden ill- 
ness of a juror, or of the prisoner, so that the trial cannot 
proceed, are ascertained cases of necessity, and serve as exam- 
ples to show what the law means by a case of necessity. 

We come now to the last question for our consideration— 
that is, whether the special plea is good. “Although it is a 
general rule, that the allegata and probata’ must correspond, 
and that a party need not allege more than he is bound to 
prove, yet the rule is not of universal application: sometimes 
a party is required to negative the existence of a fact,: the 
onus of proving which rests upon his adversary.” Thus, when 
the surety sets up as a defence an extension of the time of 
payment given by the creditor to his principal, the surety 
must aver that the indulgence was given without his consent. 
Carpenter v. Devon, 6 Ala. 718. So, when a prisoner pleads 
that a jury was discharged by the court, after the trial had 
begun, he must not only aver that such discharge was without 
his consent, but he must go further, and aver that such dis- 
charge was without any necessity. The plea im this case does 
not negative the existence of any necessity for the discharge 
of the jury; and for this omission in the plea, it is bad, and 
there was no error in sustaining the demurrer to it. In all 
other respects, the plea is sufficient. 
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After several defendants are put on their trial before the 
same jury, the court cannot allow a severance, and withdraw 
the case as to one of the defendants from that jury, without 
his consent, unless there existed at the time such a necessity 
as would have authorized the court to discharge the jury, as 
to that defendant, without his consent, and without a sever- 
ance. Such withdrawal of the case of one defendant from 
the jury is a virtual discharge of the jury as to him whose 

_case is so withdrawn, and its legality must be determined 
alone by the rules which determine the legality of any other 
discharge of a jury in a criminal case. 

If the special plea is amended by inserting in it an addi- 
tional averment negativing the existence of any necessity for 
the withdrawal of the case from the jury, it will then be a 
good plea. 

For the error in the charge of the court below, above re- 
ferred to, its judgment is reversed, and the cause remanded. 


CHILTON, C. J.—I agree in the result—-to-wit, that the 
playing was not at a public place, and that the plea, failing to 
negative the idea that the judge, in ordering the severance, 
acted within the scope of his legal discretion, was properly 
held bad on demurrer. As to the power of the court in with- 
drawing causes from a jury, and whether this power is the 
same in respect of felonies and cases of mere misdemeanor, I 
desire to be considered as expressing no opinion, since in my 
judgment these questions are not raised upon the present 
record. 





Ex parte VINCENT (a SLAVE). 


1. A two-storied house, of which the front room on the first floor was used as 
a store-house, and the back room (which also contained a few boxes of goods, 
and communicated with the front by a door in the partition) as a sleeping 
room by the owner, while his clerks, who were unmarried men and took their 
meals at a hotel, slept in the rooms on the second floor,—held a dwelling- 
house, both within the common-law definition of burglary, and under. sec- 


tions 3308-9 of the Code. 
® When words are nsed in a statute which, when used in reference te the 
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same subject, have obtained a fixed and definite meaning at common law, the 
inference is that they were intended to be used in their common-law sense, 

8. The term “ dwelling-house,’’ as used in section 3308 of the Code, has the 
same meaning ag in the definition of burglary at common law ; and the fol- 
lowing section (3309) was intended to soften the rigor of the old statute 
(Clay’s Digest, p. 472, § 4), by narrowing the meaning of the term, in requir- 
ing that there should be a white person in the house at the time the offence 
was committed, and that the building should be joined to and parcel of the ° 
dwelling-house. 


APPLICATION for the writ of habeas corpus, or other appropri- 
ate process, to obtain the petitioner’s discharge from custody 
in the county jail of Talladega under a charge of burglary. 

The petitioner alleges, that he is a slave, the property of 
Hon. Samuel F. Rice; that he was arrested, on the 28th of 
December, 1854, by a constable of said county, under a war- 
rant from a justice of the peace, which was issued on the affi- 
davit of one Samuel Adler that petitioner ‘did, on or about 
the 2d day of December, commit the crime of burglary, or 
break open a store-house the property of said Adler”; that 
the said justice, after hearing all the evidence adduced before 
him, committed petitioner to the county jail, as standing 
“charged with the crime of burglary”; that he afterwards 
made application to the Hon. A. J. Walker, Chancellor of 
the Northern Chancery Division of the State, to be discharged 
from custody upon habeas corpus, but the said chancellor, after 
hearing the evidence, remanded the petitioner to jail; that 
petitioner, by his counsel, excepted to the ruling of the chan- 
cellor in refusing to discharge him, and at his request the 
chancellor signed and sealed a bill of exceptions, which shows 
what proceedings were had before him, and which is prayed 
to be taken as a part of his present petition. This bill of 
exceptions, as copied into the transcript appended to the peti- 
tion, is as follows: 

“ The prisoner, by his counsel, for the purposes of a trial be- 
fore me, admitted that he did, some four or five weeks ago, a 
short time before the trial had before the justice of the peace, 
break into the front room of the house, on the square in the 
town of Talladega, known as “Adler’s store”, in the night-time, 
and took therefrom goods. It was proved, that Samuel Adler 
and his brother, at the time the house was so broken into, 
were sleeping in the back room of the said store-house, and 
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two or three young gentlemen (clerks in the store of Samuel 
Adler) were sleeping above stairs in the said house; that said 
house was divided below into two rooms by a partition; that 
these two rooms were connected together by a door in the 
partition ; that in the front room, which was upon the square 
in the said town, the said Adler had, at the time said house 
was broken into, opened a stock of goods, which he was sell- 
ing at retail, and that in the back room below there were 
some boxes of shoes, put there in consequence of want of room 
in the front room; that said Adler and his brother, and the 
said clerks, were at the said store, engaged in selling goods, 
and carrying on the trade of retail merchants ; that they were 
so engaged at the time said house was broken into, and some 
time both before and since, and that they slept there; that 
Samuel Adler slept in a bed in the back room below, and the 
clerks above stairs; that they always slept with the door 
open in the partition between the two rooms, and it was open 
when the house was broken into; that the said Adlers and 
their clerks ate at the hotel in said town, except on Sunday 
mornings, when their meals were usually sent to them from 
said hotel ; that their washing was not done at the said house; 
that the goods were taken from the front room; that all the 
said persons were unmarried men; that said house was called 
in the town, and known, as “ Adler’s store-house,” and that 
Samuel Adler himself called it his store; that on the trial of 
said slave two justices of the peace presided, and that they 
were requested by said slave, through his counsel, to call in the 
probate judge, and summon a jury, and try the case upon its 
merits, which they refused to do, and committed said slave to 
jail to answer an indictment to be preferred at the next term 
of the Circuit Court of Talladega ; that the said Samuel Ad- 
ler, in the affidavit made to procure a warrant for the arrest 
of said slave, called the said house ‘a store-house.’ -The wit- 
nesses said, that they had not heard said house called a dwell- 
ing-house except on this trial. These were all the facts be- 
fore me as chancellor; and the said slave thereupon, through 
his counsel, moved for his discharge. I refused to discharge 
him from imprisonment, and remanded him to jail; and the 
said slave, by his counsel, excepted.” 

In the petition presented to this court, it is also alleged 
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that, “in addition to the evidence set out in said bill of excep. 
tions, there was evidence tending to show that petitioner did 
not break and enter said store-house.” 


MorGan & Martin, for the prisoner : 

This application is made upon the authority of the follow- 
ing cases: Ex parte Edward Stiff, 18 Ala. 464; Ex parte 
Croom & May; 197.561. The question presented is, whether 
the petitioner is legally imprisoned, and is to be held to an- 
swer an indictment to be preferred at the next term of the 
Talladega Circuit Court, for the offence prescribed in section 
3308 of the Code; or, whether the facts, if the evidence is 
sufficient to convict, do not show that he committed the of- 
fence prescribed by section 3310. If the evidence shows that 
he is guilty under the latter section, it was the duty of the 
justice before whom he was tried and committed, to have as- 
sociated with himself the judge of probate and another jus- 
tice, and put the prisoner upon his trial as required by sec- 
tion 3316. This the justice was requested to do, but refused, 
and committed the prisoner to answer a charge of burglary. 

We may concede, that the facts here shown would have 
amounted to burglary at the common law.—1 Russ. on Cr., 
p- 784. Our penitentiary code, as found in Clay’s Digest, 
adopts the common law, by simply declaring that “every per- 
son who shall commit the crime of burglary,” &c.—p. 426, 
§ 64. And in reference to slaves, it also declared that “ every 
slave who shall commit the crime of burglary,” &c.—p. 472, 
§ 4. The Code, however, changes the law on that subject as 
to white persons, and defines specifically what shall amount to 
burglary in this State——Code, § 3183. There is, then, in this 
State, no such crime as burglary as it existed at the common 
law: the definitions are wholly different, and the punishment 
is different, even as to white persons. From this the infer- 
ence is clear, that the Legislature was not satisfied with the 
law as it was found in our old statute and at common law.— 
Rutland v. Mindon, 1 Pick. 154. So far, then, as slaves are 
concerned, there is no such offence as burglary of which they 
can be guilty. 

It is contended, however, that the defendant is guilty of the 
specific statutory offence defined by section 3308 of the Code. 














JANUARY TERM, 1855. 149 


Ex parte Vincent (a slave). 








The term “dwelling-house”, in the definition of burglary at 
common law, has a technical meaning, including adjoining 
houses, out-houses used in connection with the dwelling, and 
all other houses within the curtilage; but it is clear that such 
is not the strict, literal, or popular meaning of the term.—1 
Hayw. 242. The main question here, then, is, In what sense 
is the term used in this section of the Code? We insist, that 
it must receive a strict, literal, and popular construction—that 
it was used in the sense in which it is commonly understood in 
the community ; because, Ist, such is the well-established rule 
in the construction of all statutes,—a rule founded upon the 
common sense of justice to those who are to be governed. by 
the law.—Favers v. Glass, 22 Ala. 624; 1 Kent’s Com. 461; 
9 Pick. 285; 7 Mass. 523; 1 Selden’s R. 9. Hence, in the 
interpretation of ancient statutes, the safest mode is to go 
back and ascertain in what sense the language in which they 
are clothed was understood at the time of their adoption.— 
Smith on Statutes, p. 630, § 482. The great desideratum is, 
to arrive at the intention of the law-maker; and, as it is to 
be presumed that he addressed himself to those who were to 
be governed by the laws, in language which they would un- 
derstand, there is no safer mode of arriving at that intention 
than by ascertaining the meaning given to the language by 
the people themselves.—Jb. §§ 488, 747, 748. The bare men- 
tion of a “dwelling-house” suggests to every mind a house 
mainly and expressly (not incidentally) intended for the resi- 
dence of a family—a house withdrawn from the active bustle 
of business; a house where the curtains of privacy and retire- 
ment are drawn around its inmates, who there instinctively 
feel a security afforded by no other situation in life; a house, 
too, which we approach with a kind of innate reverence and 
respect. It does not mean a law-office, in which a young man 
may happen to sleep; nor a stable, which may be occupied at 
night by an ostler ; nor a regular retail store, on the public 
square in a village, in the back room of which a clerk may 
happen to sleep, and to which the public are invited and so- 
licited to come day and night. 

Statutes are not to receive a technical construction, unless 
it is plainly intended by the Legislature.—8 Pick. 370 ; 1. 
514; 4 Mass. 471. Modern statutes, even in civil cases, are 
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to be construed strictly —Bradley v. Clarke, 5 Durn. & FB, 
106. Penal statutes are to receive a strict interpretation, in 
favor of the defendant ; general words must be restrained in 
his favor ; because it is better that the courts should fail to 
punish where the law-makers intended punishment, than that 
the courts should punish ‘where the law-makers had not in- 
tended that it should be done.—Smith on Statutes, pp. 854 to 
857; 8 Pick. 370, 514; 4 Mass. 471. And where there is a 
doubt as to the construction of a statute, it will never be so 
construed as to create a felony, or to increase the punishment. 
3 Mass. 254; 17 2b. 360; 5 Pick. 420. 

Again; the Code must be treated as an entire act, and 
its several parts be construed in pari materia. Every part of 
a statute must be looked to, in construing any portion of it. 
9 Bac. Abr. 239; 4 Gill. & John. 152. Construing the Code 
thus, it will be found that the offence committed here is fully 
and entirely covered by a succeeding section (3310). The 
term “other building”, as here used, evidently includes “ store- 
house”, and excludes “ dwelling-house”, and if the defendant 
had been proceeded against under this section, he could not 
have defended on the ground that the proof showed him to be 
guilty under section 3308. The offences prescribed in these 
two sections are wholly different ; the punishments are differ- 
ent; the courts which try the offender are different. One 
offence is not included in the other.—7 Mass. 523; 8 Pick. 
370. If a store-house had been specifically mentioned in sec- 
tion 3310, it is evident that the proof here would not warrant 
a conviction under an indictment for breaking and entering a 
dwelling-house; and yet a store-house would not then have 
been more clearly included, than it now is under the term 
“any other building.”—Bush v. The State, 18 Ala. 415; Mills 
v. The State, 20 7. 86. The Code was intended to introduce 
a system of statute laws, plain and simple in their character, 
divested of all technicalities, and speaking what they mean ; 
and such has been the course of construction.—Alabama & 
Tennessee River Railroad Co. v. Harris, 25 Ala. 

The construction for which we contend is reasonable and 
just, while the opposite is unreasonable and unjust ; and when 
this is the case, the presumption is in favor of the former.— 
Commonwealth v. Kimball,,24 Pick. 366. 
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M. A. BaLpwin, Attorney General, contra : 

1. The question is, Was the store-house a dwelling-house, 
within the meaning of sections 3308-9? Burglary, as defined 
by those sections of the Code, does not alter the common-law 
requirements to constitute that offence, except in this: there 
must be some white person in such house at the time the of- 
fence is committed, and the building must be joined to, and 
part and parcel of the dwelling-house. 

2. The term dwelling-house has a technical meaning, and 
not that meaning which is attached to it in the common ac- 
ceptation. Every house for the dwelling or habitation of 
man is taken to be a dwelling-house, in which burglary may 
be committed. It is not necessary that a family, or any par- 
ticular number of persons, lodge in or inhabit the house. Evy- 
ery house in which a man usually sleeps is considered a dwell- 
ing by the common law.—3 Humph. 379; 1 Hayw. 242; 1 
Hale’s P. C. 557; 1 Leach 396; 1 N. & McC. 583; 1 Hawk. 
ch. 19, § 18, pp. 133-4-5 ; 4 Black. Com. 225-6 ; 2 East 496 ; 
2 Leach 981. The definition of a dwelling-house in defining 
the crime of arson (in section 3186) is the correct one—to-wit, 
“Any house, prison, or other building which is occupied by a 
person lodged therein at night.” 


GOLDTHWAITE, J.—The building broken into was a 
house of two stories, in which one Adler kept goods for sale. 
The house below was divided into two rooms, communicating 
by a door in the partition which divided them. The goods 
were in the front room, which was used for carrying on the 
business, and the back room contained a few boxes of shoes, 
and at and before the time of the breaking was used as a 
sleeping room by Adler. The second story was slept in by 
the clerks of the store, and the proof was, that they were all 
single men, and took their meals at a hotel in town, except 
on Sunday, when their breakfasts were usually sent to them; 
and that their washing was done away from the house. The 
only question upon these facts is, whether the house was 
a dwelling-house within the; meaning of section 3308 of 
the Code. 

At the common law, any house was a dwelling or mansion, 
in a burglarious sense, in which any person resided, or dwelt ; 
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and with reference to the offence which could only be com- 
mitted in the night, we think the true test is, whether it was 
permanently used by the occupier, or any member of his fam- 
ily, as a place to sleep in. Thus, if neither the owner, nor 
any member of his family, slept in the house, it is not his 
dwelling-house, though he had used it for his meals and all 
the purposes of his business.—Rex v. Martin, R. & R. 108. 
So burglary may be committed in a lodging room (1 Leach 
89) ; or in a garret used for a workshop and rented together 
with an apartment for sleeping (1 Leach 237). So to break 
and enter a shop not parcel of the mansion house, in which 
the shop-keeper never lodges, but only works or trades there 
in the day-time, is not burglary, but only larceny ; but if 
he, or his servant, usually or often lodge in the house at night, 
it is then a mansion house in which burglary can be commit- 
ted.—1 Hale P. C. 557-8. Indeed, it is obvious that there 
could, in general, be no other tests than the one we have 
mentioned as to single persons, as they could not properly be 
said to live or dwell in any house in whfch they did not sleep; 
and if the house which was permanently used by them for 
that purpose was not their dwelling-house, they could have 
none. We have no doubt, that at the common law, upon the 
facts as stated, the building must be regarded as the dwelling- 
house of Adler. 

But it is said, that the term dwelling-house, in section 3308 
of the Code, is not used in the same sense in which that term 
is used at the common law with reference to the offence of 
burglary. It must be remembered that, at the common law, 
the crime of breaking into a dwelling-house in the night-time, 
with the intent to steal or commit a felony, was called bur- 
glary (2 East’s P. C. 492-3) ; and in view of the mischief to 
which the crime relates, we have seen that the term “ dwelling- 
house” received a technical signification, differing in some 
respects from its popular meaning. By the old law (Clay’s 
Dig. 472, § 4), this offence, when committed-by a slave, was 
punished with death. By the Code (§ 3308) it is provided, 
that “every slave who breaks into and enters a dwelling- 
house in the night, with the intention to steal or commit a 
felony, must on conviction suffer death” ; and by the follow- 
ing section (3309), that “ no building must be deemed a dwell- 
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ing-house, or any part thereof, unless some white person is in 
such house at the time the act is done, or the. offence com- 
mitted ; and no building which is not joined to and parcel of 
such dwelling-house must be considered as included in the . 
preceding section.” 

If section 3308 stood alone, we should give to the term 
precisely the same meaning which it bears in burglary proper, 
for the reason, that the statutory offence would differ in no 
material respect from the common-law crime. The same 
words are used that are found in the definition of burglary as 
given by the text-books ; and when words are used by the 
Legislature in relation to a matter or subject which, when used 
in reference to the same subject at the common law, have 
obtained a fixed and definite meaning, the inference, we think, 
is irresistible, that they were intended to be used in their 
common-law sense. It would be a strange thing, if the legal 
sense of “breaking into a dwelling-house in the night-time”, 
meant one thing by the statute, and another by the common 
law. 

If we had, however, any doubt upon the question, it would 
be dispelled by section 3309. At the common law, not only 
the dwelling-house proper, but all other buildings within the 
curtilage, or some common fence, were deemed part thereof 
(2 East’s P. C. 492-3): and consequently a barn, stable, 
kitchen, or smoke-house, although separated from the main 
building, might be part of the dwelling-house within the mean- 
ing of burglary. But it is evident that neither of these 
buildings would, in such case, be a dwelling-house in the 
popular acceptation of that term ; and on the supposition that 
it was used in that sense in the preceding section, why should 
the Legislature say it should not apply to certain cases to 
which it could not apply if used in its popular sense only ? 
The meaning of the two sections, taken together, is obvious. 
The old law, which punished capitally every case of burglary 
when committed by a slave, was regarded as too severe, and, in 
order to soften its rigor, the meaning of the dwelling-house 
under the former law was narrowed. It was required that 
there should be a white person in the house at the time when 
the act was committed, and also that the building must be 
actually joined to and parcel of the dwelling-house. Subject 











154 ALABAMA. 





Sn 


McGehee v. The State. 


to these qualifications, we must construe the term referred to 
in section 33Q8 as meaning the same as that term in burglary 
at the common law. 

Motion refused. 





Rice, J., not sitting. 





McGEHEE vs. THE STATE. 


1. Under an indictment for resisting process, if the time of the commission of 
the offence is shown by the indictment itself to have been after the return 
day of the process, it is fatally defective on error. 


Error to the Circuit Court of St. Clair. 
Tried before the Hon. EpmMunp W. Pettus. 


Tuomas J. McGeues, the plaintiff in error, was indicted 
at the Spring term, 1852, of the Circuit Court of St. Clair, 
for resisting process in the hands of a constable. The offence 
was charged to have been committed on the first day of March, 
1852; while the process, which is set out in the indictment, 
was returnable on the tenth day of January, 1852, before 
the justice of the peace who had issued it. Having been 
found guilty by the verdict of a jury, the defendant moved in 
arrest of judgment, “ because the indictment does not charge 
any offence against him; but defendant not being in court—— 
the motion was overruled, and defendant’s counsel excepted.” 


B. T. Pope, for the plaintiff in error. 
M. A. BaLpwiy, Attorney General, contra. 


CHILTON, C. J.—The indictment is fatally defective, the 
alleged resistance being charged to have been committed af- 
ter tle process had spent its force and was functus officio. 


Judgment reversed, and cause remanded. 
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DARLING JONES vs. THE STATE. 


1. Under an indictment for gaming, the defendant may be convicted on proof 
“that he and another each put up money and threw dice for it, by placing 
the dice in a box and throwing three times each, the one throwing the high- 
est number taking the money” ;‘ although it is also shown ‘‘ that the mode 
of procedure and of throwing the dice was the same as in the case of raffling 
for property-” 


APPEAL from the Circuit Court of Pickens. 
Tried before the Hon. Gro. D. SHorTRIDGE. 


ALEX. B. CLITHERALL, for the appellant. 
M. A. Batpwin, Attorney General, contra. 


CHILTON, C. J.—The defendant was indicted for gaming 
at one of the places prohibited by law. It was proved, “ that 
he and another, within twelve months before the finding of 
the indictment, at a store-house for the retailing of spirituous 
liquors in the county of Pickens, each put up money, and 
threw dice for it, by placing the dice in a box and throwing 
three times each—the one throwing the highest number 
taking the money. It was shown, that the mode of procedure 
and of throwing the dice was the same as in the case of 
raffing for property.” The court charged, that if the jury 
believed the evidence, the defendant was guilty ; and such is 
our opinion. It was a game played with dice in the strictest 
sense of the term, and, although conducted upon the principles 
of a raffle, it was not the latter. A raffle, it is true, is a game 
usually played with dice ; but in this, property or something 
of value is put up as the thing tq be raffled for, the owner 
receiving the value in the sale of chances. Here the parties 
bet money upon throwing the dice, which money is to be won 
by the party throwing the highest number. Why the Legis- 
lature should virtually license by taxing the one, and condemn 
the other, is a question which addresses itself to the Legisla- 
ture and not to the courts. 

Judgment affirmed. 
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Ex parte GIST. 


1. The thirty-third section of the judiciary act of 1789, (U.S. Statutes at Large, 
vol. i, p. 91,) which empowers justices of the peace and other officers therein 
named to arrest and commit (or bail, as the case may require) persons charged 
with a violation of the criminal law of the United States, is not unconstitu- 
tional: the authority thus conferred on justices of the peace is not “judicial 
power” within the third article of the Federal constitution, nor does the ex- 
ercise of it make them Federal officers within the second clause of the second 
section of the second article. 


APPLICATION for the writs of habeas corpus and certiorari to 
bring before this court (with the body of the petitioner) cer- 
tain proceedings had before the Hon. A. J. WALKER, chan- 
cellor, &c., on the petition of Jerome B. Gist to obtain his 
discharge from confinement in the county jail of Madison. 
The petition averred that the prisoner was arrested by the 
United States marshal of the Northern District of Alabama, 
under a warrant issued to him by a justice of the peace in 
Madison county, upon the affidavit of the postmaster at Hunts- 
ville charging said Gist with having robbed the United States 
mail ; and the ground of the application was, that the justice 
had no authority to act in the premises. The chancellor re- 
fused to discharge the prisoner, who now petitions this court 
for relief. 


Rosert C. BRICKELL, for the petitioner : 

The power conferred by the 33d section of the “judiciary 
act” upon justices of the peace, is, to arrest, imprison, or bail, 
as the case may require, persons charged with a violation of 
the criminal law of the United States. The power thus con- 
ferred is judicial, as contra-distinguished from ministerial. The 
mere arrest may be ministerial ; but the imprisonment, or 
holding to bail, is judicial. Under this act, the justice must 
inquire whether a crime or offence against the United States 
has been committed,—whether there is reasonable ground to 
believe that the person charged committed the offence ; and 
must then determine whether the offender shall be bailed, and, 
if bailed, in what sum. To determine these matters, he must 
hear evidence; and hearing evidence includes the power to 
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determine what is admissible, and what inadmissible evidence. 
The exercise of these powers, no matter on whom devolved, 
is the exercise of judicial power. In 1 Salk. 199, it is said, 
“Whenever a power is given to examine, hear, and punish, it 
is a judicial power, and they in whom it is reposed act as 
judges.” “A public officer, lawfully appointed to decide liti- 
gated questions of law, is a judge.”—1 Bouv. Law Dic., p. 724. 
This court, in Butler v. Foster, 14 Ala. 325, say, that the au- 
thority to admit to bail cannot be delegated, ‘‘ because a ju- 
dicial officer cannot delegate to another the powers and au- 
thority entrusted to him.” 

If the power be judicial, it is a part of the judicial power 
of the United States. This cannot be controverted. It is 
the law of the United States that has been violated ; that law 
creates the offence, affixes the penalty, and provides the mode 
of arrest, trial, and conviction. No such offence is known to 
any other law. The law is designed for the protection of a 
department of the United States Government—a department 
exclusively under the control of that Government. Then, if 
the power exercised be a part of the judicial power of the 
United States, the inquiry is, Can Congress confer any part 
of the judicial power of the United States on State tribunals? 
The constitution provides, that the judicial power of the 
United States shall be vested in one Supreme Court and such 
other inferior courts as Congress may, from time to time, or- 
dain and establish. This clause of the constitution has under- 
gone a judicial construction, in Martin v. Hunter, 1 Wheat. 
823 ; in which Mr. Justice Story holds, that it is the duty of 
Congress to vest the whole judicial power of the United 
States in courts established by itself. On page 328, he pro- 
_ pounds this inquiry: “How otherwise could crimes against 

‘the United States be tried and punished?” On page 336, he 
says: “No part of the criminal jurisdiction of the United 
States can be delegated to State tribunals”; and on page 330, 
he says: “ Congress is bound to create some inferior courts, 
in which to vest all that jurisdiction which, under the consti- 
tution, is exclusively vested in the United States.” The test 
of this exclusive jurisdiction is shown on a subsequent page 
(335) to be this: ‘“ Had the State courts, before the adoption 
of the constitution, jurisdiction? and does the case arise unr 
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der the condtitation, laws, and treaties of the United States? 
If the case arises under the constitution, laws, and treaties of 
the United States, and the State courts had not jurisdiction 
prior to the adoption of the constitution, they have it not now, 
and it cannot be conferred on them by Congress.” In this 
case, the State courts, prior to the adoption of the constitution, 
had not jurisdiction of the offence charged against the peti- 
tioner : it is impossible that they could have possessed such 
jurisdiction, because the offence itself did not then exist ; it 
is created by a law passed pursuant to, and in execution of, a 
power delegated by that constitution to the General Govern- 
ment; it is a consequence of a department established by that 
Government, and designed for its protection. In the case of 
United States v. Lathrop, 17 Johns. 4, C. J. Spencer holds, 
that State courts have no jurisdiction of criminal offences 
against the United States, nor of the penal law of the United 
States ; nor can jurisdiction be conferred upon them by Con- 
gress. That case was a suit instituted to recover a penalty 
given by an act of Congress, which authorized suits therefor 
in the State courts. A similar decision was made in Ely v. 
Peck, 7 Conn. 239. 

The precise question here presented arose in Almeida’s case, 
before Justices Hanson and Bland, in Maryland, in 1817; 
their opinions may be found in the 12th vol. Niles’ Register, 
>. 114, 231. In that case, the petitioner was discharged, 
because his arrest and commitment by a State magistrate, for 
an offence against the United States, were unwarranted by 
law. Subsequently, Judge Cheves decided the case of Ex 
parte Rhodes ; holding, that the arrest and commitment under 
similar circumstances were legal. His opinion, which will be 
found in 12th vol. Niles’ Register, p. 264, is rested on two 
grounds, viz., that the duty performed by the justice of the 
peace is not judicial ; and that he, as a judge of a State court, 
could not take cognizance of the case. The argument is, that 
justices of the peace were originally mere conservators of the 
peace, and that the power which they exercise under the act 
of Congress is merely incipient and ancillary to the judicial 
powers of the United States. In determining whether a par- 
ticular power is judicial or ministerial, it is immaterial to 
inquire on whom it is conferred, or the character of the officer 
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by whom it is to be exercised : it is the duty to be performed, 
and not the character of the officer performing it, that fixes 
the distinguishing character of the duty itself. If an inquiry 
into the character of the officer performing the duty is mage- 
rial, is it not apparent from the character of the officers upon 
whom this duty is devolved, concurrently with the justices of 
the peace, that the duty is judicial? By the act, this duty is 
to be performed “ by any justice or judge of the United States, 
or by any justice of the peace.” Did Congress intend to de- 
grade its judicial functionaries into mere ministerial officers 
of the courts over which they preside? But, says the judge, 
the power to be exercised is only incipient and ancillary to 
the judicial power. Concede this to be true, and it does not 
alter the case. The importance of the duty is not the ques- 
tion. What is that duty? and how is it to be performed? 
are the inquiries. A man may exercise judicial power, in 
determining litigation involving one dollar, equally with him 
who determines litigation involving one thousand dollars. 
The function he is required to perform is, to hear, weigh, and 
determine the effect of evidence. If so, then his power—his 
duty—is judicial, not ministerial. 

Suppose we concede that the justice acts ministerially; how 
does that affect the question? Of what power is he the min- 
isterial officer? Certainly not of the State of Alabama. 
Then he must be the ministerial officer of the General Gov- 
ernment. An office is a charge or trust conferred by public 
authority.—7 Porter 371. Bacon and Bouvier define an of: 
fice to be, a public function or employment; and whoever 
exercises this function or employment by legal authority, with 
the right to take the emoluments appertaining thereto, is an 
officer. If he be an officer, Congress had not the authority 
to appoint him. By the constitution, the President has the 
authority, by and with the advice and consent of the Senate, 
to appoint “all officers of the United States whose appoint- 
ments are not herein otherwise provided for; but Congress 
may, by law, vest the appointment of such inferior officers as 
they think proper in the President alone, in the courts of law, 
or in the heads of departments.” It has been held by the 
Supreme Court, that a clerk of the District Court is an infe- 
rior officer, within the meaning of the constitution. Ez parte 
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Hennen, 13 Peters 230. In the case of Amer. Ins. Co. y, 
Canter, 1 Peters 511, it is held, that territorial courts are no 
courts, within the meaning of the constitution, in which the 
judicial power conferred by the constitution can be vested. 
Thus, we see, that if the justice be a ministerial officer, Con- 
gress cannot appoint him. 

Is the petitioner entitled to the writ of habeas corpus ? 
He is, unless the justice of the peace had the power to com- 
mit him to jail; and this is the inquiry on the writ of habeas 
corpus.-—Cable v. Cooper, 15 Johns. 156 ; Spalding v. Peo. 
ple, 7 Hill 30. Nor is it any objection that the case arises 
under the laws of the United States. If those laws authorize 
the prisoner’s detention, the court will declare that detention 
legal; if they do not authorize his detention, then a pretence 
of authority from those laws is no better than any other pre- 
tence.—State v. Dimmick, 12 N. H. 196. The State eourts 
have concurrent jurisdiction with the courts of the United 
States in all such cases.—7 Barr 336 ; 11 Mass. 63 to 83; 24 
Pick. 227; 7 Cowen 471. 

The bile of the court is particularly requested to the 
article on page 377 of the 12th vol. Niles’ Register, entitled 
“National Question,” which is an able review by Judge 
Bland of Judge Cheves’ opinion in the case of Rhodes Ex 
parte. 

Justices of the peace have no jurisdiction, except such as is 
conferred on them by statute.—Bridge v. Ford, 4 Mass. 641. 
Our decisions, in effect, assert the same principle-—Williams 
v. Hinton, 1 Ala. 297. The Code, specifying the powers of 
a justice (§ 712), concludes thus: “To exercise such powers 
as are or may be conferred on him by law.” Section 3378 
confers the power on them to issue warrants of arrest. The 
opinion expressed by Chancellor Kent, that it is the law and 
usage of nations to deliver up persons charged with felony, 
or any other high crime, to the sovereignty whose law has 
been violated, is not sustained by authority, and has not been 
followed by other courts of this country.—2 Brock. 493 ; 10 
Serg. & R. 123; 2 Caines’ R. 212; 12 Verm. 631; 14 Peters’ 
R. 540; 2 Sum. 482; 14 Johns. 340. 

But, even if the principle asserted by Chancellor Kent be 
correct, and applicable to the case, the petitioner is neverthe- 
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less entitled to his discharge. A “reasonable time” has been 
afforded ‘for the foreign government to make the requisite 
application to the proper authorities for his surrender”; a 
term of the court; at which; if guilty, he should have been 
indicted, lias passed ; no court was held ; no step was taken 
to-surrénder him, nor to expedite his rélease frem imprisoh- 
ment. .For moré than six months he has’ been restrained of 
his. liberty, awaiting the action of those chargéd with his 
prosecution. No principle of comity can require his further 
a ROPERS 


CHILTON , C, J—The petitioner was committed to jail, 
and detained under a warrant of commitment for robbing the 
United States mail, issued by a justice of the peace ef Madison 
county, iii conformity to the 33d section of the act of Congress, 
approved 24th September, 1789—1 Stat. at Large 91, §33.: 

It: is not denied ‘that Congress niay conatitttionally pass 
the -law for the’violation of which the prisoner stands com- 
mitted ; but it is insisted for the petitioner, that the 33d set- 
tion of the judiciary act eonfers judicial power upon a State 
officer, in’ viotation of section 1; article III, and the second 
clause of section 2, article II, of the Federal constitution. 

We. coricede, that the power or authority conferred by this 
section of: the judiciary act is in its nature judicial. The jus- 
tice of the peace is called upon to exercise judgment and dis- 
cretion: he is to’ judge of -the sufficiency of the affidavit on 
which the warrant of arrest ‘is founded ; he must determine, 
upon the- evidence adduced against the prisoner, whether 
there is ‘@ reasonable ground of suspicion against him, so as 
to réquire that he should be pat upon trial for the offence ; 
and he is to imprison, or take bail for the appearance of the 
party at court toabide his trial. 

But, although such authority involves in its exercise judicial 
functions, we are very clear it does not fall within the mean- — 
ing of. “gridicial power,” in the sense ‘in which that term is 
used in the thitd article-of the constitution. 

In thé distribution of powers possessed by the Federal 
Government upon three separate bodies of magistracy, the 
constitution deals in general language. All its legislative 
powers are vested in Congress,—the executive powers in the 
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President, —and “the. judicial power shall be vested in one 
Supreme Court, and in such énferior courts as the Congress may 
from time to time ordain and establish.” 

It is manifest, we-think, that, by the term “judieial power” 
is here meant that power with which the courts are to be clothed 
for the purpose of the ¢rial and determining of causes, The 
judges of these courts are to hold their offices during good be- 
havior ; and this “ judicial power” is to extend to all “ cases”, 
in-law and equity, arising under the constitution, &e. It was 
not intended by the general terms here employed,to deny. to 
the other departments the exercise of powers in their nature 
judicial, if essential to render the powers expressly delegated 
to them effectual. Hence. it is, that Congress, having the 
power to organize the Postoffice Department, and to provide 
for the punishment of offenders.against the laws enacted for 
the-protection of the mail, have, as a further necessary inci- 
dent, the pawer to provide for the arrest and safe-keeping of 
such offenders, until, by the exercise of the ‘judicial. power 
proper, on the part of the courts having jurisdiction of such 
cases, they are indicted and tried for the crime. So, also, 
although the President is the exeeutive officer of the Govern- 
ment, he is constantly ealled on-in the discharge of his duties 
to perform acts in their nature official, The same may: be 
said of the heads of the respective, departments of the Gov- 
ernment. 

We, however, deem it unnecessary to enter at length upon 
the discussion of the constitutional question, whether Congress 
may not, as a necessary and proper means for the accomplish- 
ment of an end clearly within the scope of its legitimate 
power, enact laws conferring powers judicial in their nature 
upon State magistrates. This right has been recognized by 
every department of the Government ever since the adoption 
of the Federal constitution,—has received, on more occasions 
than one, the solemn sanction of the Supreme-Court of the 
United States, and has virtually been affirmed by the Supreme 
Court of this State. The act under consideration was passed 
at the first session of Congress after. the-adoption of the eon- 
stitution, and. has remained upon the statute book until the 
present. It was followed by another act of the 12th February, 
1793, which authorized State magistrates to give a certificate 
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for the extradition of fugitives from labor, or fugitive slav es. 
This latter:act was called in question, and the power of Con- 
gress to pass such laws was closely scrutinized by learned 
counsel, in the great case of Prigg v. The Commonwealth of 
Pennsylvania, 16 Peters.539; and the court there held the 
following ‘language :- “As to the authority so conferred upon 
State magistrates, while a difference of opinion has existed, 
and may still exist, on-the point, in- different Statés, whether 
State magistfates are bound to act under it, none is entertained 
‘by this court that ‘State magistrates may, if they choose, exercise 
that-autherity, unless prohibited by State legislation.” 

So, in Moore y. The People of Illinois, (14 How.), this case 
is virtually re-affirmed ; and in The United States v. Ferriera 
(13 7:48), Chief Justice Taney,-speaking of the powers con- 
ferred upon certain: officers under the treaty with Spain of 
1819, said: “‘The powers conferred by Cengress upon. the 
jndge, as well as the secretary, are, it is true, judicial in their 
nature; fot judgment and discretion must be exercised by 
both of:them. -But it is not judicial in either case, in the 
sense in witich judieial power is gr anted by thé constitution 
to the courts of the United States.” 

- The same loctrine received further coaliinentiion in the 
matter of Kane (14 How: 103); and although the Supreme 
Court was divided-upon the question of jurisdigtion which 
that count possessed over-the casé as made by the petitioner, 
it appears that all the judges conceded: the eonstitutional 
right of Congress to pass the law in question, vesting powers 
judicial in their nature in’ officers,-to be exercised by them 
not sitting inthe capacity of courts of the United States. 

So likewise. im.our own court, in the case-of Gaines v. Har- 
vin (19 Ala. 491-8), a similar provision jn our State constitu- 
tion came under review ; and we there held, that it-was not 
the intention of the framers of tlte constitution-to deny to the 
Legislature the power to confide to ministerial officers, who 
do not constitute a part of fle judiciary properly so called, 
many duties involving mquiries in their nature judicial, It 
was said: “The practice of this, as of all other-governments 
having-their judicial, executive ,and legislative departments 
separate and distinct, very clearly shows that, in the adminis- 
tration of the laws, inquiries partaking of the nature.of ju- 
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“vids savesiigatious are’contided to persons other than jud: is, 
Wause avis have never been que <‘ivued on constitutional 
g. ouads.” ' , 

As the quéstion shee’ us'is not whether Congress, uc ting 
within the sphere prescribed by the constitution, has the 
power to provide for the arrest and ebmmitment of offenders 
against the criminal laws of the United States, but- merely 
whether, under the clause of the constitution above alluded 
' to, this power has been properly exercised, the same rules of 
construction which would apply to a-similar provision in our 
State constitution would ‘apply to the article under consid- 
eration. . : 

But to conclude: The act in question was panei by the 
first Congress which assembled after the adoption of the con 
stitution. The government was then principally-administered 
by those who had framed that instrument. It must: be-re- 
garded as a contemporaneous legislative exposition of: the 
constitution, made -after very mature deliberation and. dis- 
cussion.. It has been acquiesced.in ever since, and has been 
repeatedly recognized as a valid law by every department of 
the government ; and if any question should be considered as 
put to rest’ by long aequiescence, contemporaneous expositions, 
and extensive and uniform recognition of its validity, the one 
before us would certainly fall within that category ; and.if we 
were doubtful as to the constitutionality of this law, these 
considerations would go far, if indeed we should not be re- 
quired under the decisions of the Supreme Court of the United 
States, to determine in favor of its validity.—Stuart v. Laird, 
1 Cranch 299; Martin v. Hunter, 1 Wheat. 204 ; : Cohen v. 
Commonwealth of Virginia, 6 ib. 264¢ Prigg v. The aon 
wealth of Pennsylvania, 16 Peters 621. 

There is nothing in the objection that the exercise of this 
power makes the justice a Federal officet within the meaning 
of the second clause of the second Section of article IT of the 
constitution. He renders a voluntary service, and in an en- 
larged sense is, pro hac vice, an officer, but not one within the 
meaning of-the clause above referred to. He is an officer of 
the State, and permitted by the State to aid the Federal Gov- 
ernment in securing offenders against the eriminal laws of the 
Union, so that they may be brought to trial before the Fed- 
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eral courts ; and this power, we are of opinion, he may con- 


stitutionally exercise, 
The petitioner having shown that he is not.entitled to the 


relief which he seeks, the application for habegs ay and 
certiorari must be overruled, with costs. 
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_.FIMS vs. THE STATE. 


1. The constitutional guaranty of a trial by jury “in all prosecutions by in- 
dictment or information,” (Art. I, § 10,) does not apply to offences created 
by statute since ‘the adeption of the constitution, except in the specified 
cases ; but it is within.the power of the Legislature te make such offences 
triable before a justice of the peace without indictment. 
Nor does the provision contained in the twenty-eighth section of the same 
article, which declares that “the trial by jury shall’ remain inviolate,” ex- 
tend the right of a jury trial to’casés which were’ unknown, at the time of 
the adoption of the constitution, either to the common.or to the statute law. 
3. The third section of the act of February 7, 1854, (Pamphlet Acts 1853-4, p. 
247,) which makes defaulting overseers of roads triable before a justice of the 
peace, is not violative of the right to a trial by jury, as secured*by the tenth 
and fwenty-eighth sections of the first article of the constitution ; but it is 
unconstitutional (Art. V,. § 10,) in that it makes no provision fer an appeal, 
and the general law regulating appeals (Code, § 2811) is inapplicable to 
the case. 

4. A repealing clause in an unconstitutional statute, declaring “that all laws 
contravening the provisions of this act be, and the same are hereby; repealed”, 


does not affect the previous laws. 


bo 


Error from the Circuit Court of Pickens. 
Tried before med Hon. Guo. D. SHorrringe. 


THE indictment in ‘this case, which was found at the Spring 
term, 1854, of the Circuit Court of Pickens, is in these words: 

.“The grand jury of said county charge, that, before the 
finding of this indictment, Daniel Tims, an overseer of roads 
in said county, failed to discharge his duties as such overseer, 
against the peace and dignity of the State of Alabama.” 

At the!Fall term,:1854, the proceedings which were had 
are thus set out in the record: 
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“1. The said Daniel Tims, in his own proper person, and 
by attorney, comes into open court, and in short by ‘consent 
demiurs to the bill of indictment against him, because (he says) 
he is not chargeable by law as set out in said indictment; and 
further, that this court has not jurisdiction in such cases. 

“2. He says, that this court ought not to take further ju- 
risdiction of this cause, because, previous to the finding of 
said bill of indictment, the, Legislature has passed a special 
act, giving all such cases to the different justices of the peace 
in Pickens county, who alone have jurisdiction in such origi- 
nal suits.—See Pamphlet Acts 1853-4, No. 888, § 3. He 
therefore prays the court to discharge him from further 
proving in this case, and that he may have judgment to go 
hence,” &c. 

The record,then shows the following. “ Orders :”—-" First 
demurrer: to indictment overruled” ; “Second demarven to 
defendant’s second plea sustained” ; after which fotlows: the 
judgment entry, which purports to have been rendered on the 
verdict of a jury on issue joined upon.the plea of not, guilty. 
The*bill of:exceptions is then set- out, which is as follows : 
“On the trial of this case, the default of the defendant, ak 
char ged i iy the ‘indictment, was proved to have dccurred stb- 
sequent to ‘the 8th day of February last. The defendant, re- 
quested the court to charge the jury, that amless they were 
satisfied from the’evidence that the default of the defendant, 
if any had heen proved, occurred_before the 8th day of Feb- 
ruary last; they must find the defendant not guilty ; but the 
court refused to give this charge, and thereupon the defend- 
ant excepted.” 


Turner Reavis: and S. F, SHevton, for the appellant. 
M. A. Batpwin, Attorney General, contra. | 
(No briefs have come. to the hands of the Reporter.) 


GOLDTHWAITE, J.—By the Code-($ 1179) certain de- 
faults and omissions of duty on the part of overseers of roads 
are declared to be misdemeanors; and were therefore indicta- 
ble offentes (Code, § 3074). By ‘the third seétion of the act 
of Tth January, 1854, (Acts of 1853-4, 247,) it is enacted, 
“that defaulting,overseers on roads shall be triable before a 
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justice of the peace of their respective precincts, subject to 
the same penalty as required by the law .now regulating the 
same under higher jurisdictions” ; and the same section con- 
tains a clause repealing all: laws contrary to the provisions of 
the act. The only question raised upon the record is, as to 
the constitutionality of the section referred to. 

On the part of the State-it.is urged, that it is in violation 
of the tenth section of the declaration of rights, which -is. in 
these words : “In all criminal, prosecutions, the accused -has a 
right to‘be heard by: himself and counsel ; to demand the na- 
ture and cause of the accusation, and hay e a copy thereof; to 
be confronted by thé witnesses against him; to have compul- 
sory process for obtaining witnesses. in his favor; and in all 
prosecutions by indictment-or information, a speedy public trial 
by an impartial jury of the county, or-district, in which the 
offence shall have been committed’; he shall not be compelled 
to give evidence against himself, nor shall he be deprived of 
his life, likerty, or’ property, except by due course of. law.” 
It-is clear, that no part of the constitutional provision we have 
quoted is affected. by the act of 1854, unless it be that portion 
which gives'to the accused the right to a trial by jury im all 
prosecutions by indictment’or information, for the reason, that 
all the other requisitions of that section can be-complied with 
in the proceeding before the justice. But without. the au- 
thority of the law conferring the power on the justice, he 
would have no means of summoning and compelling the at- 
tendance of a jury; and no such power is conferred, In- 
deed, it is obvious that, as no provision is made for a jury by 
the general law, so far as justices are concerned, and: none 
by the particular statute which gives them authority to try, a 
jury. trial was not gens by the Legislature under the 
act of 1854. 

But the benefit of a trial by jury is not reserved by the 
constitution to every one who is aecused of a violation of the 
law. It is conferred as 4 right, by the tenth seetion, only in 
cases, of ‘prosecutions by. “indictment: or information”; and 
‘where an offence is created by statute since the adoption of 
the constitution, no right to a jury is conferred, except in the 
specified cases. We confine ourselves guardedly to the single 
case we ‘have put, and make no intimation as to offences which 
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by the law in force at the adoption ofthe constitution were 
or could be proceeded against by either indictment or infor- 
mation. Theoffences which the statyte was intended to-reach 
were unknown to the common law, and have been created 
since the period we have named ; and there was, therefore, no 
want of power inthe Legislature to make them triable be- 
fore a justice without an indictment. Having full-authority 
over this class of cases, so’far as the denial of a jury trial is 
concerned, it was competent for them to change the character 
of the offence, by the repeal of the law which made it indict- 
able, and to reach it in another mode. This they have done 
in the present instance, by making the offence .cognizable. be- 
fore a justice; whose jurisdiction in criminal cases is not dim- 
ited by: the constitution, although in* civil matters it extends 
to-no casein which the amount in controversy exceeds fifty 
dollars.—Con.,-Art. V, § 10. : 

What we have said in relation to the. term “ inidiintaneiatel 
as used in the constitutional clause referred to, applies equally 
to “informations.” That term is. used in its technical sense, 
and refers toa common-law proceeding, by whieh the crown 
was enabled to reach indictable offences of a grave. nature, 





without the medium of a grand. jury, upon the complaint. of 


the Attorney General filed by leave of the court.—k: Chitty’s 
Crim. L., 842. The statute evidently has no reference to a 
proceeding of that character. 

But it is also urged; that the act/is in eonflict'with thet twen- 
ty-eighth section of the bill of rights, which declares “that 
the trial by jury shall remain inviolate.”: In-relation to this 
position,-it is only necessary to observe, that it was not in- 
tended by this clause of the constitution -to extend the right 
of jury trial-to cases which were unknown, either to: the com- 
mon or statute law, at the time of the adoption of. that instru- 
ment.—Boring v. Williams, 17 Ala. 510. 

These are the only objections which have been raised in 
argument against the validity of thée.statute ; but there is one 
which, although it has not been adverted to; it is not the less 
our duty to notice. It is founded on the tenth section of the 
fifth article of the constitution; which is in these ‘words: “A 
competent number of justices. shall be appointed in and for 
each county, in such mode, and for such term of office-as the 
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General Assembly -may direct.. Their jurisdrction in qivil 
eases shall be limited to causes in which the amount in con- 
troversy shall not exceed_ fifty dollars; and in: all cases tried 
by a-justice of the peace, the right of appeal shall be secured, 
under such rules and regulations as may. be preseribed by law.” 
There caw be no mistake in the nieaning of the last clause. 
It gives an,appeal.to the individual,-as a right, in every.case-— 
civil or crimjnal—tried before a justice; and the wisdom of 
the provision is apparent, when it is remembered that the,con- 
stitution. fixes no limits to .the jurisdiction of a justice in 
criminal cases. The exercise of the right may, it is true, be 
regulated and limited by the Legislature ; but it, must exist 
in some. shape. ..This statute, which makes the offence triable 
before a justice, makes no provision for an appeal. But it 
may be urged, that the general Jaw; allowing appeals to.be 
taken upon any judgment rendered by a justice of the peace, 
(Code, $ 2811) fulfils the constitutional requisition. “The 
provisions of the Code are, in this respect, substantially the 
same as the old law (Clay’s Dig. 314, § 9); and it is evident 
they were not intended, and indeed would be wholly inade- 
quate to meet the exigencies of the cases covered by the 
statute under consideration. The bond, or undertaking, which 
is required before the appeal is taken, is to be payable to the 
person in whose favor thé judgment is rendered (Code, § 2811); 
and notice of the appeal is to be given the appellee. By the 
Code ($ 3625), as well as by tlie former law (Clay’s Dig. 441, 
§ 22), imprisonment was required to be imposed on the of- 
fender, if the fine was not paid or judgment confessed ; and the 
act.of 1854, in express terms, subjects the defendant, if con- 
victed, to the same penalty. But the law of appeals provides 
no means for securing the personal attendance of the appellant, 
so that it might- become impossible to enforce the penalty of 
imprisonment. In any aspect in whjch, we are able to view 
it, we cannot regard the general law regulating appeals from 
a justice as applicable to the conviction of an overseer under 
the act we have considered, The law we have referred to 
having no application, and the act itself not providing for an 
appeal, the constitutional right is not secured, and it is our 
duty to declare the third section of it invalid, except so far 
as-it repeals the laws in conflict with the provisions of the 
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other sections which have no relation to the trial before the 
magistrate. + : 

But it is insisted, that conceding the act to be void in the 
respeet we have declared—still the Legislature had the power 
to repeal the previously existing laws in conflict with this 
provision. This is unquestionable ; and’if the repealing clause 
had declared that so mach of the previously existing laws-as 
made defaults eff overseers cognizable by indictment, was re- 
pealed, a different case would have been presented. But the 
evident intention of the Legislature was, that the provis- 
ious of the former law were only to be repealed if in. conflict 
with the act. The words are, “that all laws contravening 
the’ provisions of this act are hereby repealed.” If the new 
law is void, the provisions ‘of: the former law cannot with pro- 
priety be said to be in conflict or. contravention nas it. 


Judgment affirmed. . 





Ex PARTE GARLINGTON. 


1, Sieatenen from the Supreme Court does not lie to eons the Circuit Court 
to strike a cause from the docket, on motion, on the ground that it has been 
er by a submission to arbitration. 


‘ 


APPLICATION for a mandamus to the Cireuit Court of Cham- 
bers. Hon. Ropert DovcHerty, presiding. = = 


THE petitioner (Joseph E. Garlington) alléges that a suit 
was instituted against him, in the Circuit Court of Chambers, 
by.M. H. Gladden, endorsee of Julius C. Eckles ; that he af- 
terwards entered into a written agreement with the real 
plaintiff in said suit to submit the matters in controversy 
therein to arbitration; that at the succeeding term of the 
court he proved this fact to the court; and moved to strike 
said cause from the docket, on the ground that said submission 
to arbitration operated a discontinuance of the suit; but the 
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court overruled his motion, and he excepted to its ruling. 
Appended to the petition, as a part thereof, is a transcript of 
the proceedings had in said cause, containing a bill of exeep- 
tions, signed by the presiding judge, if which: the facts al- 
leged in the petition are set out; and on these facts the pe- 
titioner asks for a rule nisi against the judge of the ninth 
judicial circuit, sitting for the county of Chambers, to show 
cause why a peremptory mandamus should -not issue- from 
this court, requiring — him to strike said cause from the 


docket. 


« 


L. E.. Parsons and J. W. SHEPHERD, for the motion: 

1: That the submission to arbitratioh was a discontintiance 
of the suit, see Camp v. Root, 18 Johns, 22; Miller v. Vaughan, 
1,1, 314; Stevenson x. Beecker, 2b. 492: Bean vy. Parker, 17 
Mass. 591; Ex parte Wright, 6 Cow, 399; Van Cortlandt v. 
Onondaga. C. P.; 1 Wend. 314; Larkin v. Rebbins, 2 4d. 
506; Town v. Wilcox, 12 i. 503; Hutchings v. Buck, 32 
Mains 277. 

2. That mandamus lien on the refusal of the Circuit Court 
to strike the cause from the docket, see 1 Wend. 314; 12 %. 
503 ; 6 Cow. 399; Dixon v. Fields, 5 Eng. 243; Cortleyou 
v..Ten Eyck, 2 Zabr. (N. J.) 45; 4 Ala. 320; "ib. 757; 10 a. 


$08; 17 ab. 527. 


Pa K. BELSER, for the plaintiff in the suit, resisted the motion. 


PER CURIAM.—The application must’ be overruled, on 
the authority of several adjudged cases.—See Er parte Elston, 
25 Ala. 72; Ex parte Small;id. 74; Ex parte Rowland, at the 
present term. 
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- MONTGOMERY'S EXECUTORS ; vs. KIRKSEY. 


1. The relationship of all the parties to a deed of trust made by an insolvent 
debtor furnishes no predicate for a legal presumption or conclusidn of frand, 
although it is a circumstance which may go to the jury, to be considered by 
them, in connection with the other facts in the cause, in determining the 
question of, fraud in fact; but if the court, in charging hypothetically upon 
the facts, predicates the conclusion of fraud upon the fact of such relation- 
ship, in connection with other facts which, if true, are in themselves sufficient 
to render the deed fraudulent in law, the charge is too favorable to the claim- 
Ree ander the deed, and he therefore canndt complain of it-on error. 

. A deed of trust, executed by an insolvent debtor, conveying: all his property 
in trust to secure the payment of a portion of his debts then past due, leaving 
other creditors unprovided for, and stipulating that the grantor should retain 
the possession’ of all the property until the law day of the deed, and for such 
longer period as the sale might be postponed by the secured creditofs, and 
that the surplus after paying the secured debts ‘and expenses should be re- 
funded to him,-—is fraudulent. and void. in law as against the’ unsecured 
creditors. 

8. The facts that the defendant's father became the purchaser of all thé pro- 
perty at'the trnstee’s sale: under the deed, and suffered it to go*back to the 
defendant's possession immediately after the sale, ‘with permission to get a 
subsistence for himself and family, but to turn over all beyond this to his 
father, and that the property was to be under the general supervision. and 
control of his brother as agent of his father,’? do not, if the deed was bona 
Jide, and the purchase fairly and honestly made, justify any presumption of 
fraud, nor raise any question under the statute respecting three years’ possess- 
ion under a pretended loan. The uncertainty in the amount of compensation 
by way of maintenance, is a circumstance for the consideration of the jury 
in determining the question of fraud, which, if all the previous transactions 
were bona fide, the fact of relationship may serve to explain; and the rule 
which makes the retention of possession of personal property by the’vendor 
prima facie evidence of fraud, does not. apply to sales- at publie auction 
after notice. . 

4. Under the statute in relation to pretended loans of personal property, 
(Clay’s Digest, p. 254, § 2.) three years’ uninterrupted possession by the loanee 
is required to make the property subject to his debts: if the lender, with the 
view of avoiding the effect of the statute, resumes the possession before the 
expiration of three years, and retains it for one or two days, this cuts off the 
statute at that point, and the loanee’s subsequent possession will date from 
the time when the property is restored to him. 

5. Although three years’ possession of slaves by the loanee makes them under 
this statute subject to his debts, this does not give his creditors a right to 
crops partly grown by them, or other products of their labor, which have not 
been in his possession three years. 
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ApPEAL from the Circuit Court of Talladega. 
Tried before‘the Hon. Jonn Gini SHorter. 
A 


TRIAL OF THE RIGHT OF PROPERTY in thirty-three bales of 
cotton and other personal property: between Isaac Kirksey, 
plaintiff in execution, and Hugh Montgomery, claimant. The 
plaintiff’s execution was issued on a judgment which he had 
recovered against William ‘Montgomery, in the Circuit Court 
of Talladega, on the 7th of November, 1842, for $791, besides 
costs, and was levied on the property in controversy on the 
19th of January, 1850; and the claimant, who was the father 
of said William Montgomery, relied on a purchase &t’a public 
sale madé’by the trustee in a certain deed of trust executed 
by said William Montgomery, which is hereinafter more par- 
ticularly described. 

On the trial, a’-appears from the claimant’s bill of excep- 
tions, the plaintiff read in evidence to the jury the execution 
under whieh the levy was made, with the” endorsements 
thereon, “and also’made out a’ prinha facie case by proof of 
possession of the property levied oh”; and’ the claimant then 
read in evidence, aftér proving its execution and due regis- 
tration, a deed of trust from said Wiliam Motitgomtery to 
James Montgomery, dated the 11th of June, 1842, conveying 
to the said James, as trustee, certain real and’ personal pro- 
perty, to secure the payment of certain debts of the grantor 
then past dne. The debts secired by this deed'are the fol- 
lowing: to Hugh Montgomery, several debts, due by promis- 
sory notes, amounting in all to about $3,500; to Andrew 
Cunningham, a debt of $770; to Cunningham & Story, a mer- 
cantile firm, a debt of about $120; to Daniel H. Jackson, a 
debt of $1004 and to the Branch Bank at Huntsville, 4 bal- 
ance of about $200—amounting, exclusive of intérest, to nearly 
$5,000. The property conveyed consists of the grantor’s 
plantation, on which he then resided, containing about two 
hundred ‘acres; together with the growing crop ; also, the 
growing crop on fifteen acres of rented land, ten negroes, two 
mules, two horses, forteen head of cattle, thirty-five hogs, four- 
teen sheep, 4 wagon and harness, farming utensils, and house- 
hold and kitclien furniture. The trusts specified in the deed 
are as follows : | , 
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“That if, on the first day of October, 1842, all or any of 
said debts and liabilities shall remain due and unpaid, then, 
and in that event, the said James Montgomery shall proceed 
to sell, for cash, to the highest bidder, before the court-house 
door in the -town of Talladega, at public auction, first giving 
ten days’ notice of the time and place of.sueh sale by publica- 
tion in some newspaper published in this State, or by written 
advertisement put up at the said court-house door in the town 
of Talladega, all of said real and personal property, or so 
much thereof as may be necessary to. the full and complete 
payment of all,said debts then and thereafter remaining due 
and unpaid ; and the proceeds of said sale are to be applied 
by said James Montgomery to the payment. of said debts; 
and if the said property should be insufficient. to pay all of 
said debts, then the said proceeds are to be‘applied to..the 
payment of said debts in proportion to their several amounts, 
and the excess, if: any, after paying all necessary expenses 
upon the execution of this deed of trust, to be paid over to 
said William Montgomery, or his representatives. . And it is 
algo expressly understood and agreed, that.all of said property, 
both real and persgnal, is to remajn in the possession of said 
William Montgomery until the day of sale. And it is further 
understood and agreed, that, if the parties for, whose benefit 
this deed is made shall think proper to postpone the, sale of 
said. preperty beyond the time hereinbefore mentioned, they 
shall have full power to postpone and delay the sale-to such 
time as they may think proper; in which ‘evént, the said pro- 
perty is still to remain in the possession of said William 
Montgomery (but the said James Montgomery is to be fully 
entitled to the growing crops) until the sale shall be made by 
order of the said parties for, whese benetit this deed is made.” 

“The claimant then proved, that. on the 14th of April, 1843, 
after notice in writing. gf the time and place of sale in accord- 
ance with the terms of sxid deed, the property therein named 
was put up at public sale at the court-house door in the town 
of Talladega, and sold to the highest bidder for cash. /There 
was. evidence, offered 'y plaintiff in execution, tending, to 
show that said -sate,,and the purchase made under it, were 
frandu ent: Uut there was also evidence, offered by the claim- 
ant, tending to show that the sale and purchase were fair and 
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bona fide, At this sale Hugh Montgomery, the father of said 
William Montgomery, became the purchaser of all said pro- 

ty. After said sale, the property was carried back to the 
residence of William Montgomery, and remained in his. pos- 
session (except as hereinafter stated) up to the time of the 
levy. The claimant offered evidence, also, tending to show 
that the debts ndmed in said deed of trust were bona fille; 
and plaintiff offered evidence tending to show that they were 
not. The evidence tended to show, also, that the debts 
named in-said deed were all the debts the said William Mont- 
gomery owed, except the debt due.to plaintiff in execution, 
and a security debt of about $1,500which he owed to the 
Branch Bank at Decatur, which his co-surety afterwards paid ; 
and that the sureties of the ‘debt .to ‘the Huntsville Bank, 
mentioned in said deed of trust, were near relations of said 
William: Montgomery. 

“ The plaintiff’s execution in this case is founded on a judg- 
ment obtained on a note given by said William Montgomery 
for land sold by gaid plaintiff in execution (Isaac Kirksey)-to 
him. The said land, being bound for thesaid purchase money 
atthe time the deed Was-executed, was afterwards sold by 
said plaintiff in execution, under a decree, obtained on a bill 
filed by him for that purpose, to.sell said land for the payment 
of the purchase money ; and at the sale under said decree 
James:Montgomery became the purchaser. This is the same 
land contained in the deed of trust, and was sold under said 
deed, and purchased by Hugh Montgomery, before Kirksey 
filed his bill to: assert this lien. 

“ The evidence conduced to show, also, that the property 
sold under said.deed wasveturned by said Hugh Montgomery 
to the possession of said William Montgomery, with permission 
‘to get.a subsistence for himself and -family, but to turn over 
to him all beyond this; and that the property was, to be under 
the general supervision and-control of James Montgomery, as 
the agent of said Hugh. The claimant offered evidence, fur- 
ther tending to show that the property was thus held by 
William Montgomery.from the time of the sale up to the date 
of the levy. It tended to show, also, that William Mont- 
gomery never claimed the property as his own after. the sale 
in April, 1843, but acknowledged it to be the property of the 
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claimant. Hugh Montgomery ; that James. Montgomery, as 
agent for said Hugh, had taken the slaves out f said William’s 
possession, without consulting him, at intervals of less ‘than 
three years from the time of ‘the sale, up to the time ef-the 
levy, and retained possé¢ssion of “them for a day or two at-a 
time, controlling them as the property of'said Hugh. The 
evidence conduced to show; also, that said James took pos- 
session of said slaves, a& agent as aforesaid, for the*purpose 
of avoiding the statute of three years’ possession. The evi- 
dence also further tended to show, that said James, as agent 
as aforesaid, controlled the cotton crops, selling them, and-re- 
ceiving the money for theni, but that William ‘used and dis- 
posed of all the other crops raisedsan the place; and it was 
farther -showm, that William and James ferepeugened a 
different farms. 

“On the other hand, the plaintiff 3 in exeeution Offered eti- 
derice, tending to show that William Montgomery controlled 
this slave property’and-6ther property in all respects as his 
own, from the date of the deed up ‘to’ the fate of the levy; 
and that when the ‘property was taken out of his possession 
by James Montgomery, as aforesaid, it*was returned to him 
again without any new understanding or agreement with him; 
‘that it went back to his pessession immediately after the sale 
in’ April, 1848, and (with the exteption of the times when the 
property was taken from his possession to avoid the statute, 
as aforesaid) had remained in his possession ever since, and 
had been under his exclusive management. 

“The evidence further tended to ‘show, that shortly after 
thé sale in April, 1843, William Montgomery left the land on 
which he resided at that.time, and'for whieh he had given 
plaintiff the note on which this judgment and execution were 
obtained, and went'to live on land purchased for him by said 
James, as agent as aforesaid for said Hugh, and: paid for by 
him, as such agent, out of the proceeds-of crops raised by the 
labor of said slaves. The cotton levied on was the crop made 
by said slaves on the land thus purchased by said James, as 
agent as aforesaid, during the year preceding the levy. The 
evidence conduced to show, also, that all James Montgomery 
had done in reference to the property he did as agent for Hugh 
Montgomery, and by his consent, and under his instructions. 
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“ ‘Upon this state of facts, the court charged the j jary—. 

“1, That the deed of trust, made by William Montgomery 
to James Montgomery was not fraudulent upon its face; but, 
if all the parties to tlie deed were related to each other, and 
there were othercreditors of William Montgomery than those 
named in the deed at the time of its execution, and this was 
known to all the’parties who were provided for by said deed, 
and all the’ property which William Montgomery owned was 
included in said deed,—that then said deed was fraudulent 
and void as té such excluded creditor. 

“2. That if they believed that the negroes named in said 
deed, after the purchase by Hugh Montgomery, were permitted 
by him to remain in the possession of said William Montgom- 
ery under 4 loan, without deed or writing recorded, for three 
years previous to the levy, and that the cotton levied on was 
produced by the labor of the negroes on the plantation occu- 
pied by William Montgomery, then the’ cotton levied on 
would be subject to plaintiff’s execution, although James 
Montgomery, as the agent’ of said Hugh, had taken said ne- 
groes into his possession, for a day or two at a time, at inter- 
vals of less than three years, if they believed that such pos- 
session was had by arrangement or collusion with William 
Montgomery, with a view to prevent the operation of the 
statute of three years. 

“The claimant asked the court to charge the jury—~ 

“J. That if they believed the property was purchased by 
Hugh Montgomery in good faith at said trust sale, and was 
carried to the premises of Hugh or James Montgomery ; and 
that William Montgomery was suffered to live upon said 
premises, and-to ‘use the property purchased so as to obtain a 
subsistence for his family out-of the same, and was bound to 
account to Hugh Montgomery, or his agent, for the surplus, 
and dit so #ecount ; and that the place was under the ‘super- 
vision of James Montgomery, as’ agent for said Hugh,—then 
the statute respecting pretended loans did not apply. This 
charge was given, with the qualification, if William Montgom- 
ery and fainily resided on the same farm with James or Hugh 
Montgomery ; but; if lie and his family cultivated and lived 
upon a separate farm, then the statute would apply. 

“9. Phat if they believed the cotton levied on was the joint 

12 
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product of thé land of James Montgomery and the negroes 
purchased under said deed of trust by Hugh Montgomery, 
and that the cotton had not been in the possession of William 
Montgomery for three years at. the time of the levy, then it 
was not subject to plaintiff’s execution under the statute- of 
three years. 

“The court refused each one. of the charges as asked ; and 
to. each refysal, as also to the charges given, the claimant sep- 
arately excepted.” 

The charges given, and the refusals to charge as requested, 
are now assigned for error. 


‘Wure & Parsons, for the appellants : 


1. The deed of trust from William to James Montgomery is 
not fraudulent on its face. The provision that the sale may 
be postponed by the parties for whose benefit the deed was 
made does not, as the. appellee’s counsel insists, render it 
fraudulent, This court has decided, that where it cannot 
clearly.see that a deed is fraudulent on its face, the question 
of intent must be submitted to the jury in connection with 
all the other: facts and circumstances.—Johnson -v. Thweat, 
18 Ada..741 ; Elmes y. Sutherland, 7 7. 262 ; 8 i. 106 ; also, 
2 Metcalf’s R. 99. -There is nothing on the face of the deed 
to show that the grantor was insolvent,-or in failing circum- 
stances ; and the fact that perishable articles are conveyed 
by it, with a reservation of the use to the debtor, does not 
alter it. The reservation of the use to the grantor until the 
law day of the deed, is nothing more than the law would 
have given him without any express reservation in the deed. 
Dubose v. Dubose, 7 Ala.; Elmes v., Sutherland, supra. “The 
grantor only retained the right of possession until the sale, 
and whatever surplus (if any) might remain after satisfying 
the secured debts and the expenses of the trust; and_ these 
were open to his creditors. That his possessory interest might 
be sold, see Williams v. Jones, 2 Ala. 314 ; Planters’&-Mer- 
chants’ Bank v. Willis, 5 2b. 771 ; Magee v.. Carpenter, 4 2. 
469. There is nothing in the terms of the deed inconsistent 
with good faith, and it does not necessarily hinder or delay 
creditors. If the trustee were. to refuse to act promptly, or 
within a reasonable time, hé might be compelled to do so in 
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equity. —Kyans v. Lamar, 21 Ala. 334. , It will be time enough 
to cry fraud, when the ‘creditors attempt to. postpone the sale 
in such a manner as to hinder or delay the unsecured credi- 
tors. ,It will be observed, that the deed only -prevides that 
the secured creditors may postpone the sate, &c. Now, unless 
this power was actually exercised in a fraudulent manver, 
how can it be said that the deed hindered the other crediters ? 
But it will be seen from the evidence, that the.sale took place 
in April, 1843, and therefore no: fraudulent. use was made of 
the deed.—Jones v.. Willianis, 2 Ala. 314; Anderson v. Hooks, 
9 ib. 704 ; 4 ib. 379-; 9 Porter 566. As to the right off the 
unsecured ereditors to:have the trust closed, and the surplus 
paid over to them, see Dubose v. Dubose, 7 Ala. 235 ; Pope 
v. Wilson, ib. 690 ; Graham v. Lockhart,.8 2.9. Again ; 
the grantee must participate in the fraudulent intent on the 
part of the grantor, if there was one, to invalidate the deed. 
Hooks v. Anderson, supra. And the embarrassment of the 
debtor, his relationship to the creditor, nearness.of residence, 
&c., are not sufficient to warrant the inference of fraud, 
because all this may be consistent with good faith.—7 Ala. 
142 ; 9 i. 704; Garland v. Chambers, 11 8. & M. 337. 

2. There was no evidence going te show that all the parties 
to the deed of trust were related to each other ; and-therefore 
the first charge is erroneous. That charge withdrew from 
the jury the consideration of the bona fides of the grantor and 
the other parties*to the deed, and made the whole quéstion 
turn on the relationship of the secured credjtors to. the grantor 
and their knowledge that he-had other creditors unsecured by 
the deed, and that all his property was conveyed by the deed. 
All these facts might consist with good faith.and fair inten- 
tion,—Stokes v. Jones, 21. Ala. 731.; Bank.v. Taylor, ib. 582 ; 
Bank v. Lanier, 18 2b. 629 ; 17 7. 611: 9 ib. 944; 18 ib. 745 ; 

7 ib. 142; 9 ib. 712. 

3. The error of: the second ns ge is apparent: the etal 
requires an uninterrupted possession of three years, while. the 
charge says this is not necessary.—Stubblefield v. Oden, 9 
Ala. 651; Brainard v. McDevitt, 21.1. 124. If an interyal 
of a day or two may be disregarded, what is there to prevent 
a greater interval from being disregarded? ‘The letter of 
the statute, where the plaintiff’s title depends upon it, must 


‘ 
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be- followed. By the return of the negroes to the possession 
of their owner, the right of the loanee and those: claiming 
under him was gone ; and upon their return, the statute began 
to operate anew. As between the lender and loanee, property 
held under a gratuitous loan remains .the property of the 
original owner, although it may have been in the possession 
of the loanee for more than three years. After the expiration 
of: the three years it is subject to the loanee’s debts, and the 
creditor’s right attaches to it, provided he has acqtired alien 
by placing his execution in the sheriff’s hands while it is yet 
in the possession of the loanee ; but if the lender has resumed 
the possession before the lien has attached, the property is 
no longer subject to-the demand of the loanee’s creditor. 
Maull v. Hays, 12 Ala. 500; McCoy v. Odom, 20 wb. 502 ; 

Knight v. Bell, 22 a. 198 ; 10 Leigh’s R. 5. 

4. The ease hypothetically stated in the first charge asked 
by the claimant,-does not thake the relation of lender and 
loanée under the statute of frauds, but only a permissive 
occupation of the premises and use of the slaves, coupled with 
an interest in the family of the defendant, and an accounta- 
bility to the agent of Hugh Montgomery for the proceeds of 
thé Jaber of the slaves’ and -products of the farm, with a 
superintendence over the whole by that agent.—Johnson v. 
Branch Bank at Montgomery, 7 Ala. 879; State Bank v. 
Croft, 6 ib. 622. 

5.° The cotton was grewn; on the land which Hugh Mont- 
gomery had purchased, by the labor of the slaves. There is 
no pretence for saying that the statute of three years’ posses- 
sion applied to it, unless the fact of its being the product of 
their labor is-sufficient.. The evidence does not show that the 
slaves had been in the possession of the defendant in excution 
for three years at the time the cotton was produced ; and if 
not, then both the slaves and the cotton were the property of 
the claimant, and not subject to defendant’s debts. To sus- 
tain this charge ‘of the court, it must be assumed that the 
cotton was liable to the payment of the debt, not because it 
was the product of the labor of slaves who were at that time 
liable to the execution, but because they afterwards becaine so. 
Branch Bank at Mobile v. Ford, 13 Ala. 431; 5 %, 744. 
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Joun T. MorGAN, contra ; 

I.. The deed of trust devotes the whole of the grantor’s 
property, real and personal, to the payment of the debts to 
his relations. The grantor was insolvent, and owing debts to 
a large amount not secured in the deed. The debts secured 
by the.deed are all past due ; the law day of the deed is post- 
poned for five months after the execation of the deed, and the 
deed contains a provision that all the property, real-and per- 
sonal, is to remain in the possession of the grantor until the 
day of sale ; and if “ the parties for whose benefit the deed is 
made shall think proper to postpone the sale, beyond ‘the time 
specified, they shall have full power to postpone and delay 
the sale to such time as they may think proper ; in which event, 
the property is still to remain in the possession of the.grantor, 
until the sale shall be made by the order of the parties for 
whose benefit this deed is made; but the said James Mont- 
gomery is to be fully entitled to the “growing crops”. All 
these facts were known to all the parties when the deed was 
executed. These facts, if they were all distinctly incorpo- 
rated in the deed, would make it fraudulent upon its face. 

-1. Because the deed, not being a deed of assignment, (by 
which all the creditors of the grantor are secured an interest 
in all of his property,) does not in good faith devote the 
property conveyed, (being ali that he had of every descrip- 
tion,) to the payment of the preferred creditors, but reserves 
the possession to himself, and puts it in the power of his rela- 
tives and preferred creditors to continue that possession in 
him so long as they may choose; and in the meantime to take 
the benefit of the crops to himself, except the “prowing crop” 
which had already been specified in the deed, and which 
means the crops then growing. This-is a stipulation. of. the 
deed, and it will not do to say that the parties benefited by 
the deed may order a-sale of the property conveyed very soon. 
Suppose they do not ;-if the grantor has the right to ineorpo- 
rate such a provision in the deed, and if it is not inconsistent 
with honesty of intention to: do so, the parties benefited may 
keep him in possession for twenty years, consistently. with the 
provisions of the deed, and keep off the creditors not embraced 
in the deed. Such a provision in the deed of.an insolvent 
man, or one in failing circumstances, is utterly inconsistent 
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with any sound ideas of honesty.—Gazzam v. Poynts, 4 Ala. 
382; Hindman v. Dill, 11 7. 689 ; Grimshaw v. Walker, 12 
ib. 102 ; Planters & Mer. Bank v. Olarke, 7 ib. 770 ; Wiswall 
vy. Ticknor & Day; 6 1.178; Bullard*v. Hazzard, 1 Porter 
139 ;-Rugely v.. Harrison, 10 Ala. 731; Pearson v. More- 
land, 7 S. & M. 609 - Cummings & Cooper v. McCollough, 
5 Ala: 324; Herrin v. Morford, 9 Dana, 450. 

2, The reservation of thé right of possession of perishable 
property (such as eattle on’a farm, grain, growing crops, and 
all household-furniture, sheep and. hogs, upon a plantation,) 
is equivalent to-a reservation of the use of that property, when 
it appears that it-is all the man has to live upon ; can it'be 
intended to support the bona fides of such a reservation, that 
the grantor was willing to starve -himself'in order to give a 
preference te creditors? There is no stipulation in this deed, 
thatthe possession of the grantor of the property is‘ for the 
benefit of the trust fund-; and if there was such a stipulation, 
it would read strangely in connection with the other recitals, 
which.the judge’s charge incorporates into it, viz., the grantor 
is insolvent > ewes other debts ; eonveys all his property ; 
and all the beneficiaries of the deed are his relations. Could 
he have retained the:possession for the sole and pure purpose 
of making the trust estate secure the debts ?—Johnson y. 
Thweat, 18 Ata. 741; Somerville v. Horton, 4 Yerger 550, 
cited‘in Ravisies v. Alston, 5 Ala. 302. 

3. But, if it is understood that the deed conveys the crops 
then growing, and to be grown during the period that the 
beneficiaries might allow the.grantor to remain in possession, 
and that it was one of. the purposes of the deed that these 
crops should be applied to the payment of the debts; this 
view of the case does not relieve the deed from its fraudulent 
character. A debtor has no right-to tie up property in the 
hands of? a trustee, until the rents and profits may discharge 
the debt.—Cases cited supra, and - ernon ¥. Martin & Smith, 
8 Dana 268, 

4. All that was wanting to make the decd fraudulent upon 
its face; was-for it to have shown that William Montgomery 
waxs-insolvént, and- had tonyeyed all his property in the deed, 
and owed other debts at the time the deed was made, not 
provided for in the deed. «These facts being shown, admitted 
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of no explantion, and it was the duty of the court to pronounce 
the judgment of the law upon the case. 

5. West », Oliver & Co. vs Snodgrass, 17 Ala. 549, shows 
the limit to which our court will go, in support of the “peal 
ments of insolvent debtors. 

6. The degree or character of fraud, which would authorize 
a court, upon the facts statéd on the face of-the deed, to 
declare it void, need not be different, or stronger, than that 
which would authorize a jury to find the fraud, upon the same 
state of facts, not embraced in a deed. The court must con- 
strue every deed, if called upon, either by ifs four corners, or 
in eonnection with facts in proof; and in this discharge of 
duty, the court will look to all the facts, and decide each case 
upon its own features.—Johnson v. Thweat, supra. The evi- 
dence need not be sufficient to exclude a doubt, but only to 
raise a presumption of fraud.—Borland v. Walker, 7 Ala. 269; 
Petrie’s Ex’r v. Wright, 6.8. & M. 647; Swift v. Fitzhugh, 
9 Port. 39. - 

II, The second charge given affirms thai if the cotton was 
produced by negroes doaned by Hugh to William Montgomery, 
upon land -in the possession of William Montgomery, it was 
subject to the execution. This is a correct proposition, for if 
the negroes were loaned to William Montgomery, he could 
certainly enjoy the benefit of their labor, and it was of no 
consequence how often, or when they went back into the 
possession of’ the ybailor. But the other ‘propositions con- 
tained in- the charge are correct, if they are ” condition to be 
considered. 

1. If there was a loan, and 4 a possession itis that loan for 
three years, without deed recorded, &c. The mere fact that 
the possession was taken, by the agent of the bailor, for a day 
or-two at a time, at intervals of less than three years, cannot 
defeat the operation of the statute. Such an agent might 
take the: possession, at such intervals, and keep it for that 
length of time very consistently with the right of the bailee 
to hold it under the original loan. And besides, the attempt 
to defeat the statute bya collusive change of. the possession 
is not the prosecution of the claim by due course of law, but 
is only an addition of actual fraud to the constructive fraud 
which the statute attempts to guard the community against. 
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McLaughlin’s Adm’r v: Daniel, 8 Dana 187, 189; Gressett y, 
Agee & Dumas, 14 Ala. 355; Myers y. Peek,-2 1.638. The 
original loan would not he determined between: the original 
bailor: and bailee, upon a mere collusive change of. the pos- 
session back and forth between them. —Stephens v. Barnett, 
7 Dana 259. , . 

2. The possession of & loaneé, under the first charge asked, 
would have been sufficient under the statute of frauds, for the 
possession of his family is his own possession.—McCoy v. 
Odom, 20 Ala. 502. The farm was in the separate possession 
of the loanee. The charge is silent as to whether he ac- 
counted for the surplus proceeds of the farm annually, or at 
what intervals.—Myers v. Peek, cited supra. 

III. The second charge asked-was properly refused. It 
called upon the court to say that the purchase of the negroes 
under the deed of trust, conferred the: title upon Hugh Mont 
gomery; or James Montgomery, without respect to the ques- 
tions of fraud raised in the case. It further called upon the 
court to decide that the statute of frauds could not affect the 
title to cotton raised by negroes, if the negroes “were pur- 
chased under the said deed of trust”, and was raised on James 
Montgomery’s land. What deed of trust is “said deed of 
trust” ? 








CHILTON, C. J.—1. As to the first charge: We may 
leave out of view the relationship of the parties, as consti- 
tuting one of the conditions upon which the judge predicated 
the conclusion Of fraud, in this charge; for, if this was an 
error, it was favorable to the appellants, requiring the jury 


~ to find that all the parties to the deed were related, when, in - 


our opinion, aside from the relationship of the parties, if. the 
jury found the other facts hypothetically stated in the charge 
to exist, they might well have been instructed to find the deed 
fraudulent. The relationship of the parties, upon a question 
of fraud’ in fact, was a circumstance which might properly 
enough go to the jury to he considered by them, in connec- 
tion with the other facts in the.cause, in ascertaining the quo 
animo the deed was made; but it furnishes no poediedie for a 
legal presumption or conclusion. . 

The charge, stripped of this superfluous matter, presents 
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he question, whether a deed, made by an insolvent, of all his 
property; to a. trustee, in trust for the payment of some of his 
debts, leaving’ other debts unprovided for, and containing 
stipulations beneficial to the grantor—namely, that he should 
retain the property, the use of which is valuable, for several 
months until the law-day, and for such longer period as the 
parties seeured may postpone the sale ; and that the surplus, 
after satisfying the secured debts and the expenses, should be 
refunded to the grantor—is not, as a conclusion of law, fraud- 
ulent and void, if these facts were known to the parties to it? 
We do not hesitate to say, that had all these facts appeared 
upon the face of the deed, or been returned by a special -ver- 
dict of a jury, we should feel constrained to hold, irrespec- 
tive of the intention of the parties, that the deed was fraudt- 
lent and void*in law as against the creditors not-provided for: 
It ig not permissible for any one thus to avail himself of a 
part of his indebtedness to tie up all his property and exempt 
it from liability for his other debts, while he has the tempo- 
rary benefit of the use of it anda contingent residuum. Such 
assignments, when these facts appeared on their face, have 
uniformly been declared fraudulent inlaw. That the facts do 
not appear on their face, only puts the party upon whom the 
burden of proving fraud is devolved to the necessity of other- 
wise establishing their existence, and of showing that the 
beneficiaries were cognizant of them. Several adjudged cases 
of this court show that sith deeds cannot be upheld.—Gazzam 
v. Poyntz, 4 Ala. 382; Hittdman v. Dill, 11 2. 689; 7 4. 770; 
6 ib. 178; 12 4. 102; 5°%. 324;.10 wb. 731. bs 

There was, therefore, no error in the first charge given by 
the court, of which the appellants could complain. . 

As to the second charge: We are not at. all sure that it 
was warranted by the proof disclosed by the bill of excep- 
tions. - It is said, the proof tended to show that the property, 
after the sale under the deed of trust, and the purchase by 
Hugh Montgomery, went back to the possession of William 
Montgomery, “with the permission for him to get a subsis- 
tence for hirhself and family, but to turn ever to Hugh Mont- 
gomery all beyond this; and that. the property was to be 
under the. general supervision and control of James Mont- 
gomery, as the agent of Hugh.” There was other evidence, 
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tending to prove that William Montgomery, from tlie date of 
the deed until the.time of the levy, controlled the property in 
all respects as his own; that it had been taken into posses. 
sion of James Montgomery for-a short time-—a day or two— 
before the expiration of three years, for the purpose of avoid- 
ing the three years’ statute as to loans the evidence of which is 
not recorded, but was returned to William Montgomery with- 
out making any new arrangement, and had beén under his 
exclusive management and in his possession ever since. The 
proof conduced to show, that the cotton which was the sub- 
ject of controversy was raised by these slaves, on land pur- 
ehased by James Montgomery, as agent of Hugh Montgom- 
ery, and paid for by him out of cotton crops raised by the 
slaves. Such being the proof, when stated in the. strongest 
‘light for the appellee, we are much inclined to doubt whether 
it raises any question as to the three years’ possession under 
a pretended loan. If the deed was bona fide, and the pur- 
chase. by Hugh Montgomery of the slaves and other property 
was fairly: and honestly made, he had as much right to con- 
tract with his son, the defendant in the execution, to take 
possession of the property and work it on land which he would 
purchase, retaining a subsistence for himself and family asa 
compensation for his care and trouble, as he had to employ an 
overseer in the same way, or for a stated compensation. The 
uncertainty as to the amount of the compensation by way of 
maintenance, is a circumstance oma the jury may look in 
determining whether this was fét,a part of a scheme de- 
signed to secure the property to thé son, to the exclusion of 
his ¢reditors ; put, if all the previous transactions by which 
Hugh Montgomery acquired the property are bona fide, the 
fact of relationship may serve to explain why the same degree 
of particularity as to compensation was not observed as 
would be likely to have obtained had the father dealt witha 
stranger. 

Neither can any presumption of frand " protien upon 
the isolated fact, that the property went back into the pos- 
session of. William Montgomery immediately-after the sale. 
The rule which makes the retention of personal property by 
the. vendor prjma facie evidence of fraud, does not apply to 
sales made at public auction after notice, as in this case. If, 
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then, there was an agreement that William should retain the 
slaves and farm of Hugh, and deliver over the proceeds to 
the agent of Hugh, which might remain after deducting a 
subsistence for himself and family, and there was no fraud in 
the acquisition of.the property in Hugh, the statute above al- 
luded to respecting possessions under loans for,- three years 
has nothing to-do with the case. 

But, conceding that the facts brought the pr oper ty into that 
category, we are still of opinion, the second charge was erro- 
neous, as to the alleged interruptions of the possession by 
Hugh Montgomery, through his authorized agent, taking pos- 
session before the expiration at any time of three years’ con- 
tinuous possession. 

The object of the statute doubtless was, to prevent persons 
from obtaining collusive credit, or lulling their existing cred- 
itors into false security, by the possession of preperty appa- 
rently: their own, and. upon the faith of the liability of which, 
from long continued possession, to the satisfaction of the pos- 
sessor’s engagements, his creditors may well he deemed to 
have reposed. An actual, bona fide change of the possession, 
before the expiration of the three years; cuts off the statute at 
this point, and the loanee’s subsequent possession as to its du- 
ration must date from the time the property is returned to 
‘him. Nor is it material that this change was designed to 
avoid the effect of the statute. The owner had a right.to 
avoid-te and by an opel, ostensible act, retake his property 
and resume his dominion and control over it. -Nor has the 
law fixed upon any specific period of time which the owner 
must retain the possession, before its return, in order to con- 
stitute it such an interruption of the possession as-shall pre- 
clude the operation of the statute. A mere constructive pos- 
session will not suffice ; ¢hat the owner has all.the while; and 
itis what the statute strikes at when it is opposed to the 
claims of the actual possessor’s creditors. . Ner will we say 
that a momentary interruptidn will suffice; but, if the posses- 
sion be actually and bona fide changed for a day, or two days, 
we see no reason why such change should not be as available 
as-one month, or-one year. The ehatge assumes, that if the 
change of possession was by an arrangement between the par- 
ties, or collusive, &c. Now the parties might honestly have 
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so arranged, without any intention of deluding or defrauding 
creditors or purchasers ; and if*it was bona Side, it could not 
affect the rights of the lender. 

From these consideration’, we are of a opinion, the second 
chargé was erroneous,—that the first charge asked. by the ap- 
pellant should have been given as .asked, and that the quali- 
fication superadded by the court, was erroneous; for, in our 
view, it was wholly immaterial, (conceding the facts stated in 
this charge to be true, and the validity of the trust deed,) 
whether William lived on the same farm with Hugh or James 
Montgomery, or lived upon and cultivated a place separated 
from theirs. 4 

The second charge prayed for by the appellant should have 
been given. It by no means follows; because the law says, 
that if William Montgomery has retained ‘possession of the 
slaves for more than three years on a pretended loan, these 
slaves shall be liable to his’debts, that other property belong- 
ing to him, the product of ‘the labor of the slaves, but which 
has not been in his possession three years, shall be liable. 
The property is separate.and distinct. There is no such né- 
cessary connection between the slaves and the cotton which 
their labor has contributed in part to produce, as that the one 
must occupy the condition of the other. As between the 
loanee and the actual possessor, the property belongs to the 
former, notwithstanding three yearg have elapsed without 
claim made, &c., as required by the statute.- Its produce 
may, by the agreement of* the partics,occupy the same status. 
The creditor's right is, to subject the property which has re- 
mained with his debtor for three years; and if he chooses to 
pass by that,-arid levy upon other property which has not 
been held for this period, we know of no principle which au- 
thorizes him ‘to transfer his lien in this way, upon the idea 
that property which he might have — contributed to 
produce that levied tpon: 

For the error we have mentioned, the judgment of the Cir- 
curt C ourt must be reversed, were the tause remanded. 


Rice, J., did not sit in this case, having been of counsel 
before his election to the bench. -- 
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OWNERS. OF STEAMBOAT FARMER vs. McCRAW. 


1, When an attachment is sued out against a steamboat to recover damages for 
injuriescaused by her running into a flat-hoat, (Pamphlet Acts 1843-4, p. 98 ) 
the declaration must be‘against the boat ‘itself, antl not against the owners, 
although the attachment “bond is made payable to the owners, and their 
names are also stated in the affidavit on which the attachment was issued: 

2, The refusal of the primary court to strike from the files a declaration against 
the owners of the boat, is a reversible error. 

3. Proper practice prescribed for declaring against a boat under this statute 
and for the intervention of her owners. 

4, The proceedings nnder this statute, except*so far as they are changed by the 
act itself, must be governed by the rules of the-common law; and therefore 
any facts which would defeat an action on the case against the owners at 
common law will have the same effect when pleaded to proceedings against 
‘the boat. 

5. The general rule of the common law is, that if both vessels are to blame, 
neither can recover damages for injuries caused by the collision; but this 
rule applies only to faults which operated directly and immediately to pro- 
duce the collisfon. 

6. There is no’inflexible rule, either of the river or of the road, the neglect of 
which by one party will dispense with the exercise of common caution by the 
other. 

7. “ Ordinary care” i is altogether a relative term; and in such cases as this, 
the want of it ineans nothing more than the failure to use those precautions 
which a just regard to the persons and property of others demands should be 
used under the circumstances of eaclr particular case. 

8. A common carrier, as he is not absolved from liability to the owner of the 

' goods by the torts of third persons, has a right to maintain an action for the 
wrong ; and a recovery by him for the injury done to the goods will be a bar 
to a subsequent action by the owner for the damage or loss resulting from 
the same injury. 

9. But where the owner of the lost or damaged goods brings his action against 
the owners.of the boat-which caused the loss or damage by running into the 
flat-boat on which the goods were, a plea of a former recovery by the com- 

‘mon carrier for the injuries caused by the collision, “‘ which (it avers) are 
the same injiries in the plaintiff’s declaration alleged to have been done to 
the goods of the said plaintiff,” is not.equivalent to an averment that-the 
recovery was for the damage done to the goods described i in the declaration 
—non constat, that it may not have been for damages done to the goods of 

‘some other person which were on board the flat-boat at the same time; such 
a plea, therefore, is defective on demurref. 

10. The owner.of the flat-boat, who had charge of her at ‘the time of the cQl- 
lision, is not a competent witness for the owner of the damaged goods, in an 
action against the steamboat for damages ; nor is he made a competent wit- 


wess by the Code (§ 2302), 
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AppkEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 


Tuis action was commenced in May, 1852; by. attachment, 
sued out by the appellee against the steamboat Farmer, to 
recover damages for injuries done to seventy-eight bales of 
cotton, belonging to the plaintiff, by a collision between the 
steamboat and a flat-boat on which the cotton was shipped. 
The affidavit, on which the attachment was. issued, alleged 
that the steamboat, at the time of the collision, “was com- 
manded by Edward F. Shields, and claimed and" owned by 
said Shields, Jacob B. Walker, and Daniel Walker” ; and the 
attachment .bond was made payable to them as such owners. 
The attachment was issued by a justice of the peace, and was 
made returnable to the then next ensuing term of the Circuit 
Court of Dallas. The sheriff returned the writ, “ Levied this 
attachment, the 19th May, 1852, upon the steamboat called 
the Farmer,-with tackle and apparel, as the property of Ed. 
F. Shields and others; which boat, with her tackle and ap- 
parel, was returned ‘to the possession of the said Ed. F. 
Shields, upon his entering into bond, with security,” &c.; and 
the bond, which was returned with the-writ, signed by said 
Shields, J. B. Walker, Daniel Walker and others, was condi- 
tioned that the obligors should pay, or cause to be paid, to 
the said plaintiff, his heirs, &c., “ such judgment as may be 
rendered in such attachment proceedings, and shall Tarthet 

pay all costs that may agcrue on the trial of the same.’ 

At the Fall term, 1852, of the Circuit Court, the plaintiff filed 
his declaration, in which he “complains of Edward F. Shields, 
Jacob B. Walker, ind Daniel Walker, claimants and owners 
of the steamboat called and named Farmér, which were 
attached to answer the said plaintiff in a plea of trespass on 
the case.” The declaration contains two counts, of which the 
first alleges, that plaintiff, at the time of the alleged collision, 
which was in April, 1852, was the owner of seventy-eight 
bales of cotton, which were shipped and. freighted on a flat- 
boat, belonging to Wm. McCullough and Alex. Brame, then 
afloat in the Mobile river below the jnaction of the Tom- 
beckbe, and boynd for Mobile ; that the defendants were, at 
the same time, possessed of the said steamboat,” and then and 
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| there had the care, direction, and management thereof; yet 


the said defendants, not regarding their duty in that behalf,” 
&c., “took so little and such bad care of their said steamboat, 
in the direction and management of the same, that the said 
steamboat, by and through the carélessness, misdirection, and 
mismanagement of the said defendants, then and there, with 
great force and violence, ran against the said flat-boat, with 
the said seventy-eight bales of cotton of said plaintiff, and 
thereby greatly broke, damaged, and injured. the said flat- 
boat, and thereby ‘the said seventy-eight bales of cotton of 
said plaintiff, then on board of said flat-boat, became and were 
greatly wetted, damaged, and injured,” &c. The second 
count alleges, that, at the time of the collision, the defendants 
were posséssed of the said steamboat, “and the said Edward 
F. Shields, as commander and captain, had the care, direction, 
and management of said steamboat ; yet, not. regarding his 
duty. in that behalf,” &c., “ took so little and such bad care of 
the said steamboat, in the direction and management of the 
same, that.the said steamboat, by and through the negli- 
gence, carelessness,.and mismanagement of the said Edward 
F, Shields, commander and captain as aforesaid, then and 
there, with great force and violence, ran against the said flat- 
boat,” &e. 

The defendants craved oyer of the attachment, and demur- 
red to the whole declaration, and also to each count sepa- 
rately ; but their several demurrers were overruled. They 
then pleaded, Ist, not guilty ; and, 2d, “that the running of 
the said steamboat against the said flat-boat, whereby the 
cotton of plaintiff, on board said flat-boat at the time, was 
injured, if: injured at all, was caused partly by the fault, mis- 
management and imprudence of the person or persons who 
had the direction and control of the said flat-boat, and not 
wholly by. the: mismanagement, or misdireetion, or negli- 
gence, ‘or carelessless, or fault of the person or persons who 
had the direction.and control of the said steamboat at the 
time of the alleged trespass or injury.” The,court sustained 
a demurrer-to this last plea, and the defendants then, by leave 
of the court, pleaded, “in: short by consent,” “ that the negli- 
gence and imprudence of the person or persons who had the 
control and direction of the said: flat-boat, on which the 








_ 192 | ALABAMA. 





————— 


Owners of Steamboat Farmer v. McCraw. 





plaintiff ’s"said cotton was shipped: and freighted at the time 
ofthe alleged injury to said cotton by, the running or striking 
of said steamboat against said flat-boat, caused or contributed 
to the said ¢ollision between said boats, whereby the i injury 
to plaintiff ’y cotton; as alleged in his declaration, if ‘injured 
at all, was done”; and to this plea, also, the court sustained 
a demurrer. The defendants: also filed -a plea “puis darrein 
continuance, itt Which they set up a recovery against the steam- 
boat by the’ownets: of the flat-boat, “ which judgment (they 
aver) remains in’ full-foree, not having been set aside, or re- 
versed, or in any manner annulled ; and defendants:aver, that 
the said attachment and Judgment were and are for the inju- 
ries committed by the running or striking of the said steam- 
boat against the said flat-boat, and are the same injuries. which 
are in the plaintiff’s’declaration alleged to have been done to 
the said cotton of the said plaintiff; and so defendants say, 
that plaintiff ought not to recover in this case against defend- 
ant, forthe reason that the recovery has been had against 
said steamboat for the said injuries in the plaintiff’s declara- 
tion cdniplained of.” The plaintiff demurred also to this 
plea, atid his demurrer was ‘sustained. 

On tlie trial, the defendants moved the court to strike the 
declaration from the files, on the ground that it was a-de 
parture from the writ of attachment ; but the court overruled 
their motion, and the defendants excepted. 

The plaintiff introduced one Wm. McCullough as a witness, 
who stated, on his voir dire, “that he was one of the owners 
of the flat-boat whicl was injured, and had command of it at 
the time of the collision ; that he’had given a bill of lading, 
or receipt, to the owners of the cotton, for thé cotton on-board 
the injured flat, and was*to receive one dollar per bale for 
freight of the eotton to Mobile; and that he had @ suit against 
thése same defendants, pending in ‘this court, for cotton ‘of 
his own that was’on the flat-boat‘and injured by the collision. 
On these facts appearing, it ‘was objected. by the defendants 
that. said McCullough was incompetent from interest as a 
witness for plaintiff ; but the objection was overruled, and the 
witness allowed ‘to testify, and —_ the defendants ex- 
cepted.” 

‘The testimony in the case, which is all set’ out in the vill of 
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exceptions, ‘is very.voluminous-; but, as no question -was re- 
served touching any part of it, a brief statement of its sub- 
stance, sufficient to explain the charges refused, is all that is 
necessary. Qn the part of the plaintiff, the following wit- 
nesses. were ,examined; viz., Wm, McCullough, who was the 
commander .of the flat- hoat yat the time of the collision ; 
Nichols, Kinnard, and Zimmefman, who wereall empleyed as 
hands on the flat-boat at that:time ; J ohn Saunders, who-was 
on hoard the,Farmer at.the time ‘of. the collision, and was 
logking out for the flat-boats at the time, as he had friends 
on them.; and Sam’] Chesnut, who was in command of another 
flat-boat which was lashed broadside to the flat.on. which 
plaintiff ’s cotton was at the time of the collision. According 
to the testimony of these witnesses, the circumstances‘of: the 
collision were as follows: The two flat-boats, which were 
loaded with cotton.and lashed broadside together,'were float- 
ing down the Mobile river, between eight and nine o’clock at 
night, about a mile below the point where the Tensaw river 
shoots off ; the river was about two hundred yards wide at 
that point, and very crooked ; the night was dark’and cloudy, 
and a heavy rain fe)l soon after the collision; the steamboat 
was. heard approaching some twenty or thirty minutes before 
she came in sight, and lighted torches were then placed at the 
outer corners of the flat-boats; when the steamboat first came 
in sight, she was from two to-three hundred yards distant 
from the flats, and seemed to be moving very.rapidly ; the 
flats were in the middle ,of the river, but there was room 
enough on ejther side of them for the steamboat to pass ; the 
steamer Lowndes, whieh had passed the Farmer a short time 
before, had just passed them, without touching ; the Farmer 
attempted to pass.on the right side, bat her wheels struck the 
corner of the outer flat, on which plaintiff’s cotton was; on 
hearing the cry for help, the steamboat rounded to, and re- 
turned, and, after carrying the flat to the shore, spent the night 
in taking off the cotton and picking up what had fallen over- 
board. 

The defendant's witnesses were, one “Agee, who was a pass- 
enger on the Farmer at the. time of the collision ; Stewart 
George, who had-been a,pilot on the river for thirty years ; 
S. P. George, who had been a steamboat pilot for three years, 
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and was pilot of the Brooklyn on ‘the night of the collision, 
and came up with the Farmer soon after the ‘accident had 
occurred ; Charles Bell, and one Clayton, who had been on 
the river for several years as clerks on steamboats; Levi 
Cobb, who was one of the engineers of the Farmer ; W. H. 
Pendarvis, who had been” on’ the ‘river as a pilot for thirty 
years, and was on the night of the collision the captain of the 
Sarah, which. passed up the river soon after the e¢currence ; 
John Newton, first mate- of the Farmer; William Holland, 
watchman ; Walter C. Tuggle, who was in the pilot-houseé 
assisting the pilot; Alexander Shelton, who was at the helm ; 
and James R. Ingram, who had been running the river as 
clerk and captain for eight or niné*years. The testimony of 
these witnesses was, substantially, as follows: That the Farm- 
er, at the time of the. collision, had her full complement ‘of 
officers and men, who were skilful and ‘competent ; that she 
was running at her usual speed, and was tiot raciig with the 
Lowndes; that the Mobile river, for’ several miles: below 
the point where the Tensaw shoots off, is very narrow, crook- 
ed, and difficult to navigate—its width at the point where the 
collision happened variously estimated from one-huridred to 
one hundred and fifty yards’; that the night was very dark 
and cloudy ; that every effort was made by the.steamboat, so 
soon as the torches were seen, to avoid the collision ; .that the 
collision was very slight, and was not %ufficient to sink or 
injure a flat-boat of ordinary strength ; that the timbers of the 
injured flat were not more than one-half the usual thickness, 
and the boat was not built as strongly as flat-boats usually 
are; that it is the usage and custom of flat-boats, on account 
of the risk and danger of navigating that part of the river by 
night, to tie up to the bank above the point where the river 
divides ; that the danger is much increased: by lashing two 
flat-boats broadside together, as it makes them more unman- 
ageable, and leaves less space for boats td pass them ; that all 
the steamboats navigating the Mobile river, ascending and 
descending, pass this narrow part of it at night, and on the 
night of the collision four boats passed. 
To rebut a portion of the ‘defendants’ evidence, the plaintiff 
re-examined McCullough, Chesnut, and Kinnard, who testi- 
fied, that they knew of no euston® requiring flat-boats to tie 
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up to the bank for the night beforé entering-the Mobile river, 
and had never done so themselves; and that the planks of 
the injured flat-boat were of the usual strength and thickness. 
It was proved, also, that Edward F. Shields, one of the own- 
ers of the Farmer, had command of her as captain at the time 
of the collision ; that the plaintiff was the owner of the cot- 
ton sued for ; its value; the amount of damage, &c. 

On this proof, the defendants asked the following charges : 

“1. If the jury believe from the evidence that the danger 
and risk of collision were increased by. lashing the two flat- 
boats together, and that this contributed to the collision 
whereby the boat on which plaintiff’s cotton was shipped and 
freighted was wrecked, then plaintiff cannot recover for any 
damage he may have sustained by the collision of the boats. 

“9. If, at the time of the collision, the steamboat had a 
sufficient number of skilful and competent officers, and a proper 
and sufficient crew for the proper management of: the boat ; 
and if the officers and crew used ordinary care, prudence, and 
diligence to prevent and avoid a collision with the flat-boat,— 
then defendants are not liable for the consequences “ the 
collision. 

“3. If the j jury believe from the evidence that the two flat- 
boats were lashed together’, and thereby occupied: a wider 
space in the river. than was necessary, and that thereby the 
facility for the passage of steamboats safely was diminished, 
and the risk of collision increased ; and that the lashing of 
the two flat-boats together did, in this case, increase. the risk 
and danger of collision with the steamboat Farmer ;. and that, 
if the flat-boats had not been lashed together, the collision 
with the steamboat would have been avoided, =then the plain- 
tiff is not entitled to recover. 

“4, If the evidence shows that those who had the control 
and direction of the flat-boat on which plaintiff’s cotton was, 
lashed it side by side with another flat-boat, and permitted 
the two flat-boats thus to float, on a dark night, in a narrow 
and crooked part of the river, where many steamboats were 
known to the managers of said flat-boats to be in the habit of 
passing at night, the managers of said flat-boats would. be 
chargeable witha want of proper care and prudence, and the 
defendants would notbe chargeable with the consequences of 
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the eollision of said flat-boats with the steamboat, if the off- 
cers gnd crew of ythe steamboat exercised ordinary care and 
diligence to avoid and prevent the-collision. 

“5. If the jury believe from the evidence that one: ‘of the 
owners of the steamboat Farmer was on board of her, and in 
command of the boat as master at the time of the collision, 
then the plaintiff is not entitled to recover in this action. 

*6.- If the jury believe from the. evidence that the night 
was very dark and cloudy, and that on such nights it was 
customary ‘or the usage of flat-boats to tie up in the river 
above where the collision occurred ; and that the failure of 
the flat-boats to do so. contributed ng the collision,—then the 
plaintiff is not entitled to recover.” 

The eourt refused each-one of these charges, and the de- 
fendants excepted to each refusal. 

The jury having returned a verdict for the plaintiff, assess- 
ing his damages at $705 59, the court thereon rendered judg- 
ment “ that the said steamboat Farmer. he condemned to the 
satisfaction of the plaintiff’s Jebt and demand ;” and further, 
“that the said plaintiff r recover of and from the said Jacob B. 
Walker, Daniel Walker, Joseph Hunter, Moses Waring, and 
Stephen Twelves, the said sum of $705 59, the sum assessed 
as aforesaid, and the costs in this behalf expended.” 

The rulings of the court on the several demurrers, the 
refusal to strike the declaration from the files, the overruling 
of the objection to the competency of MeCullough as a wit- 
ness, the refusals to give the several charges requested, and 
the rendition of the judgment, are now assigned for error. . 











J. W, Lapszey, for the appellants : 

1. The court erred in refusing to strike the declaration 
from the files. The plaintiff should have declared against the 
steamboat, and not. against her owners. The statute, under 
which the action was instituted, only.authorizes a proceeding 
in rem, and not in personam ; and the declaration must follow 
the»process.—1 Chitty’s-P]. 279, 283; Qtis v. Thorn, 18 Ala. 
395. If the obligors in the bond should have been made de- 
fendants, still the declaration is defective: it does not.conform 
to the-bond, but omits several of the obligors. ; 

2.. The court erred, also, in overruling the demurrer to the 
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attachment and declaration. This assignment, in addition to 
the question presented by the first, raises this farther question, 
Is there any authority for the’action, either at common law, 
or by statute? The act.of 1844 is void for uncertainty, and 
is an absurdity. It is a bundle of incongruities and absurd- 
ities :.it makes no distinction between the parties who are in 
the right and those who are in the wrong, but gives a remedy 
to the owners of the injured ‘boat, whether guilty or not ; it 
does not provide against whom the declaration shall be filed, 
or who shall be parties defendant—whether, like a proceeding 
in admiralty, it shall be-against the boat, or-against her own- 
ers, or against the obligors in the bond ; if no bond is given, 
it makes no provision for the disposition of the beat before 
or after the determination of the. suit. If it isa proceeding 
in rem, it makes no provision for the release of the obligors 
in the bond after’ they have paid the value of the boat, but 
only provides that they may, upon: application to a circuit 
judge, pay the value of the boat, and that the same shall be 
divided, pro rata, among the several suitors or judgments ; 
but‘it does not provide that the obligors-shall be theréby re- 
leased. What, then, does it mean? Is it a proeeeding in 
rem? or in personam? or both? Itisa nondescript, without 
sense or meaning, and is therefore void. 

3. The court erred, also, in the rendition of judgment. The 
statute does not authorize a judgment against the Owners of 
the boat, nor against the obligors in the bond: it only au- 
thorizes an execution to issue on the bond. 

4, The court erred, also, in sustaining the demurrers to the 
second and third pleas, which allege that the collision -was 
partly caused by the fault, negligence, and mismanagement of 
those who had charge of the flat-boats. In maritime law, if 
both vessels are in fault, each must suffer its own loss; and 
the damages may be apportioned. ~The well-settled: rule. at 
common law is, that there can be no recovery when the plain- 
tiff’s boat was:in fault in any degree ; and the court will not 
measure the.degree of fault of the suffering boat. If there 
was any fault on the part of the plaintiff, and that fault con- 
tributedcin any degree to the.act which predaced the injury, 
there can be, no recovery. This is the well-established doc- 
trine of the English courts, the Supreme Court of the United 
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States, and the courts of the different States.—Butterfield v. 
Forrester, 11 East 60; Pluckwell v. Wilson, 5 Car. & P. 368; 
Woolf v. Beard, 34 E. C. L. Rep. 435; Barnes v. Cole, 21 
Wend. 188; Hartfield v. Roper, ib. 615; Rathbun & West v. 
Payne, 19 ib. 399; Spencer v. Utica & Schenectady Railroad 
Co., 5 Barb. 337; ‘Brand v. Troy & Schenectady Railroad Co., 
8 ib. 369, 383; Drew v: Steamboat Chesapeake, 2 Doug. (Mich.) 
R. 33; Br own v. Maxwell, 6 Hill (N. Y.) 592; Aurora: Rail- 
road Co. v. Grimes, 13 Ill. 585; Lane -v. Coombie, 12 Pick. 
177; 4 McLean’s R. 291; 12 Shep. 39°; 10 U.S. Dig. 394; 
Angelt or Carriers, §§ 556, 633, 635,643,645. If the owners 
of the boat cannot recover on account of the fault on their 
part, neitlier can the shippers ; for, clearly, the obligation of 
the steamboat or its owners to shippers on the flat-boat cannot 
be greater in degree than to the owners of the flat-boat. The 
liability must be the same: the owners or managers of ‘the 
flat -were agents of the shippers in this matter. The shippers 
have another remedy, viz., an action against the owners of 
the flat-boat as cémmon carriers; and that remedy is very 
ample. The carrier is an insurer against everything but the 
act of God and the public enemy.—Angell on Carriers, § 148. 
The liability of the owners of the flat-boat to the shippers. of 
the cotton, under the evidence set out in the record, cannot 
be doubted. - 

5. The court erred, also, in sustaining the demurrer to the 
plea of a former recovery by the common carriers of the cot- 
ton. The recovery was alléged to have been before a court of 
compétent jurisdiction, for the injuries alleged and complained 
of in’ this case. Whether the recovery was by the plaintiff 
in this case, or by another party competent to sue, can make 
no difference in principle: one recovery for the same matter 








is all that the law permits. The owners of the flat-boat‘were 


competent to-sue for and recover all injury done the cargo.— 
Story on Bailments, p. 144, § 148 ; Parsons on Cont., p. 633. 
As to former recovery or adjudication, see Pinny v. Barnes, 
17 Conn. 420; George v. Gillespie, 1 Iowa R. 421; 9 Humph. 
342; Thompson v. Winfield, 1 Miss. 243 ; Pender v. Felts, 2 
S. & M.-535; Cummings v.‘McGehee, 8 Port. 349; O’Neal v. 
Brown, 21 Ala. 482; 3 C. & H.’s Notes to. Phil. Ey. 830; 1 
Greenl. Ev. §§ 522, 528, 
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6. The captain and part owner of the flat-boat was: not_a 
competent witness for the ‘plaintiff, and the court therefore 
erred in overruling the motion to exclude him. -A recovery 
by the plaintiff in this case will be a protection to the owners 
of the-flat-boat, and the record in this case would be evidence 
for them in any suit afterwards brought against them by the 
plaintiff ; he-is, therefore, directly interested, and of course 
incompetent.—Otis &.Jayne v. Thom, 23 Ala. 469. 

7. As to the charges requested: The first asserts the prin- 
ciple embraced in the second'and third pleas, as to which see 
authorities cited supra. The refusal of the second charge was 
equivalent to charging the converse of it, viz., that extra- 
ordinary diligence was required on the part of the steamboat, 
under the circumstances; and this, too, when the managers 
of the flat-boats were highly culpable. This is not the law: 
the owners of the steamboat discharged their duty, in pro- 
viding a sufficient number of competent officers and men; and 
if the officers and men used that care and diligence which 
competent officers and men, engaged in the same business, are 
accustomed to exercise under similar circumstances, this will 
excuse the owners, and is all the law requires. Of course, 
their responsibility is greater in their character of carriers. 
‘The legal presumption is, that the master of a vessel will do 
what is right, and will follow the regular and correct course 
of trade.—Angell on Carriers, §-643. The third charge as- 
serted, in effect, that if the collision was brought about 
directly or indirectly by the unskilfulness and mismanagement 
of those-who had charge of the flats, the owners of the steam- 
boat were not responsible; and this analysis, it is believed, 
demonstrates its correctness.. The fourth charge asserts, in 
substance, that if those who had charge of the flat-boats acted 
in a manner which necessarily increased the risk and danger 
of a collision with steamboats, and the officers and crew of 
the steamboat exercised ordinary care and diligence to avoid 
a collision, her owners would not be responsible. Ordinary 
care—that is, such care as the generality of persons engaged 
in the same business are accustomed to exercise—is all the 
law requires in ordinary cases; and a fortiori, it ought to be 
held sufficient against a party who is guilty of gross. negli- 
gence. The fifth charge contains a- proposition relating to 
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the pleadings; and the sixth asserts a‘ principle similar to 
that contained inthe first and second, somewhat modified and 
varied in the statement. As to.all these charges-reference is 
made to the authorities above cited. Charges will be con- 
strued in reference to the proof.—Perry v. Hardman, 2 Ala, 
604; Lockwood v. Nelson, 162. 294. . The steamboat, so far 
as the proof discloses, was not at all in fault; no want of care 
or diligence on her part is shown, but rather the contrary ; 
while the flat-boats are shown to have‘been in fault in several 
particulars. Want of care and diligence will not be. pre- 
sumed, but must be proved.—Parsons on Contracts, p. 606 ; 
7 Humph. 134. 


Wa. M. M URPHY, contra: 

The case at bar is distinguishable from that of Otis v. Thorn, 
18 Ala. 395, which is relied on to sustain the first three as- 
signments of error. That case decides, that, “after the issu- 
ance of an attachment.against the steamboat, the proceedings 
should so far conform to the nature of the admiralty practiee, 
as that the declaration be filed against the boat itself, and not 
agéinst the owners, and the owners be allowed to intervene 
and make themselves parties, if they desire todo so.” In that 
case, there was no proof of ownership ; in the case at bar, the 
ownership is admitted : the owners did intervene, made them- 
selves parties, and defended the suit. The declaration is 
against the boat; the parties are brought into court by the 
proceeding against the boat ; and the proceedings are assim- 
ilated as nearly as may be to the admiralty practice. The 
fourth section of the act provides, that “ the declaration and 
subsequent proceedings shall conform to an action on the case 
for the injury.” It is believed to be impossible to obey this 
act and yet conform entirely to the admiralty practice: there 
is no such proceeding known to admiralty as an action on the 
case, and none known to the common law as an action on the 
case, a proceeding in rem. The attachment is in rem; but 
when it is executed, and bond given, the declaration and sub- 
sequent proceedings must be in personam. The “subsequent 
proceedings” are, the plea, verdict, and judgment. Every 
word in this declaration in personam may be stricken out, 
and yet a good declaration against the steamboat will remain. 
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The second and third pleas are bad. They are irrelevant, 
and the evidence to sustain them would be irrelevant. The 
only issue was; whether the collision took place-through the 
fault of the steamboat; if it did, the owners are responsible. 
Otis & Jayne v. Thom, 23 Ala. 469. . These pleas may be true, 
and yet the steamboat may be in fault; and pleas admitting 
of two. constructions must be construed most strongly against 
the pleader-——Lacy v. Holbrook, 4 Ala. 88. These pleas are 
also bad for uncertainty.—-1 Chitty’s P1..539. | 

The fourth plea, which sets up a former recovery by the 
owners of the flat-boat, is also bad, because .the .recovery is 
not between the same parties, nor their privies. There is cer- 
tainly no privity between the plaintiffs in that suit,and the 
plaintiff in this: both have separate and independent rights 
of action for their respective injuries.—-Davidson & String- 
fellow v. Shipman, 6 Ala. 30; 1 Stark. Ev. 191; Duchess of 
Kingston’s case, 20 State Trials. 

McCullough was admitted to testify under section 2302 of 
the Code. The case of Otis & Jayne v. Thom, supra, decides 
the law of evidence before the adoption of the Code, and is 
founded upon section 396 of Ist Greenleaf’s Evidence, which. 
expressly asserts, that the record would be no evidence 
against the servant or agent who was called as a witness. 
The trial in this case. was had since the adoption of the Code, 
and the witness does not come under the exceptions enume- 
rated in section 2302. 


GOLDTHWAITE, J.—The first question is upon the ac- 
tion of the court in refusiifg to set aside the declaration. The 
attachment was issued under the act of 17th J january, 1844, 
(Acts 1843-4, 98,) and directs the sheriff to seize and take 
possession of the steamboat Farmer, with her tackle, apparel, 
and furniture, and to keep and retain the same in his posses- 
sion, to answer to the judgment which may be rendered, 
unless the master, owner, or some other person.for them, enter 
into bond, &c. The first count of the declaration “complains 
of Edward W. Shields, Jacob B. Walker, and Daniel Walker, 
claimants and owners of the steamboat called the Farmer”; 
and alleges that they had the care, direction and management 
of the same, and that by the carelessness and misdirection of 
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$ cagid defendants i in the management of said steamboat, she 
ran into the flat,” &c. The second count differs from the first, 
only in alleging that “the said Shields, as commander and 
captain, had the care and management of the steamboat, and 
that the flat was run into by his carelessness and misdirec- 
tion.” We have referred particularly to the declaration, in 
order to show that it is against the parties named therein, as 
defendants, and not the boat itself; and this being the case, 

it. falls directly within the decision of this court in Otis v. 

Thorn, 18 Ala. 395, where the attachment ‘was issued against 
a steamboat under the same statute, and the declaration was 
against two of the obligors in the replevy bohd as owners. 
The defendants moved the ceurt to set aside the declaration, 
which was refused, and the: correctness of the action of the 
court in this respect was the question on error. - It was held, 
that the declaration must be against the boat itself, and not 
the owners; and that the refusal of the court to set aside the 
declaration, was a reversible error. It is supposed, however, 
by the counsel for the appellees, that the fact that the defend- 
ants are admitted by the ‘affidavit, on which the attachment 
issued, to be the owners of the steamboat, and by the attach- 
ment bond, which is payable to them as such, takes the ease 
at bar out of the influence of the decision to which we have 
referred. But we'do not think so. The ground on which it 
rests is, that the act of 1844 gave the remedy against the boat 
alone, and, although persons interested as owners would have 
the right to intervene and defend, the declaration must. be, in 
conformity with the process and object of the statute, against 
the boat, and not its owners. There is no difficulty in fram- 
ing a declaration to ‘meet this decision. It should complain 
of the boat itself, and allege the injury to have been done by 
it, through the carelessness and negligence of those having its 
‘direction and management. It would be unnecessary, in View 
of the purpose of the statute, and the judicial:construction it 
has received, to state the naines of the persons whose careless- 
ness caused the vessel to commit the injury, although. the 
naming of them would not be objectionable. Any of the 
owners would have the right to come in and defend the suit ; 

and, by analogy to the practice in admiralty, this should be 
done by application to the court, stating ‘that the applicant is 
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interested in the steamboat Seized, as owner,-.and should be 
sworn to by him if within the State, and. not at an inconveni- 
ent distance,—otherwise, by his agent (‘The Adeline, 9 Cranch 
244; Dunlap’s Ad. Pf. 161-2); and an entry should be made 
upon the minutes of the court, admitting him to defend as 
owner. 

As the proceedings, except 6 so far as they are ontied by the 
statute, must be governed by the rules of.the common law, 
any facts which would defeat the action, had it been brought 
in case against.the owners, will have the same. effect’when 
pleaded to this proceeding against the boat. -:The general 
rule of the common law unquestionably is, that if both vessels 
are to blame, neither can recover.—Vanderplank v. Miller, 1 
M. & M. 169; Verrall v. Garner, 1 Cromp. & Mees. 21; 
Lack v. Seward, 4 C. & P..106; Luxford v. Large, 5 ib. 421: 
Woolf v.. Beard, 8 ib. 373; .Kent v. Elstob, 3.East 18 ; -Ken- 
nard v. Burton, 25 Maine 39; Broadwell v. Swigert, 7 B. Mon. 
39; Rathbun v. Payne, 19 Wen. 399. But this rule must be 
understood with reference to: faults which. operated directly 
and immediately to produce the collision.—Cummins v. Spru- 
ance,4 Harr. 315. Because a flat-boat runs at night, when 


-she should not, or ties up in the wrong place, would not 


justify a steamboat in running into her, any more than a stage 
coach would be justified in wilfully or carelessly running over 
a man lying asleep in the road ; and in all such ¢ases, if the 
act causing the injury could have been prevented by the use 
of ordinary care, the failure to use it will render the party 
liable. There. is no inflexible rule, either of the river or the 
road, the neglect of which by the one party will dispense with 
the exercise of common caution by the other.—Abbott on 
Shipping 238, and cases cited. | But “ordinary-care” is alto- 
gether a relative term ; and in cases like those,we have put, 
the want of it means nothing more;than the. failure.to use 
those precautions which a just.regard to the persons and pro- 
perty of others demands should be used under the circumstan- 
ces of the particular case. Of course, a vessel not in fault would 
not be obliged, in order to escape a collision, to risk her own 
safety, or endanger the lives of her passengers ; but she should 
at least use the best. skill and judgment of her officers, and 
the employment of the means at their command, in order to 
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prevent the occurrence of any. act fraught with peril to. the 
lives and property of others. 

Applying the principles we have laid down to the matter 
of the second and third pleas, it will be seen that they were 
both defective, for the reason, that the collision might have 
been remotely and partly caused by the imprudence and nég- 
ligence of the flat running at night in a certain part of the 
river where it.was unusual and dangerous for such boats to 
run, or by mismanagement in being fastened broadside to 
another flat; but we have already seen that neither of these 
circumstances would have excused the steamboat, if notwith- 
standing, she could, by the exercise of ordinary care on her 
part, have passed them without striking. 

. In relation to the fourth plea, there is no doubt that a com- 
mon carrier, as he is not absolved from his liability to-the 
owner of the goods by the torts of third persons, has the 
right to maintain an action against them for the wrong ; and 
it is-equally certain that a recovery and satisfaction by him, 
for the injury done to the goods, will be a bar to an action 
by the owner for the damage or loss from the same-injury.— 
Story on Bail., § 585; i. § 94. The plea here is artfully 
drawn, and seeks to escape the action, by setting out a recov- 
ery by the carrier, for the injury committed by the running or 
striking of the steamboat against the flat, which, it avers, 
“are the same injuries which the plaintiff’s declaration alleges 
to have been done to the said cotton of the said plaintiff.” 
But this is not equivalent to an averment that the recovery 
was for the effect of such-injury upon the same'cotton des- 
cribed in the declaration. JVon constat, but: that the former suit 
was for the damage done by the collision to the cotton ‘of 
some other person on board the same ‘flat. The —_ 
was properly sustained to this plea also. 

In admitting the evidence of the owner and person in chenige 
of the flat, the court erred, for the reason, that a recovery in 
the action would have placed the witness in a‘state of security 
against any action the plaintiff might bring against him.— 
Otis v. Thom, 23 Ala. 469. It is urged, however, that he is 
made a competent witness by section 2302 of the Code. But 
if the law of the Code applied, which we do not decide, he 
would not be competent, as the verdict and. judgment in the 
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suit in which he was offered, if in favor of the plaintiff, might 
be evidence in his favor,in another suit against him by, the 
same party (Farwell v. Hilliard, 3 N. H. 318; Gilmore v. 
Carr, 2 Mass. 171; Wetmer v. Slatter, 2 Rawle, per Huston, 
J.); and the section referred to expressly provides that the 
objection to the competency of a witness shall prevail in such 
a case. 

- The charges are easily disposed of. The testimony on 
which they were founded did not tend to show that the-con- 
duct of the flat was such as to contribute directly and-imme- 
diately to the act of collision; and the sole question, there- 
fore, under the law, was whether the steamboat used ordinary 
care to prevent it. The first, third, and sixth charges asserted, 
in efféct, that the fault of one vessel, although not directly 
contributing to the collision, dispensed. with the want of or- 
dinary care in the other to prevent it, and were therefore 
properly refused. - The second and fourth should have been 
given, as they made the liability turn on the question of ordi- 
nary care on the part of the steamboat; and in relation to 
the fifth, as the correctness of its refusal is not questioned, it 
is unnecessary to say anything. 

Judgment reversed, and cause remanded. 





PAULLING vs. WATSON. 


1. Thé right toa perpetual injunction of a judgment at law founded on a gaming 
consideration, although the plaintiff therein is an innocent holder for valu- 
able consideration, and no defence at law was attempted, is not affected by 
an erroneous decree of the. chancellor dismissing -the bill and dissolving the 
injunction ; and if the collection of the money is afterwards coerced by exe- 
cution, it may be recoveréd in an action for money had and received, if com- 
menced within six-years from the reversal of the decree on error and the 


award of a perpetual injunetion. 


APPEAI, from the Circuit Court of Greene. 
Tried before the Hon. Turner Reavis. 
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THIs was an action for money had and received, and was 
commenced (by summons.and complaint) on the 4th March, 
1853. The facts of the case, as set out in the bill of excep- 
tions, were as follows: 

“At the March term, 1888, of the Circuit Court of Ma- 

rengo county, Watson recovered a judgment against Paulling 
for the sum of $1130 80, founded upon a note dated Septem- 
ber 17,.1836, made by said Paulling to one Rowland Edson, 
and endorsed by said Edson to Watson for a valuable consid- 
eration. No defence at law was made or attempted by Paul- 
ling. Watson seeking to collect the amount of his judgment 
by execution, Paulling filed a bill in chancery, praying that 
hé might be enjoined from its collection, and alleging’ that 
the note was given for a gaming consideration—money lost 
at cards with Edson—which fact it is not charged was known 
to Watson. For the facts and proceedings had in:this chan- 
cery case, reference may be had in the Supreme, Court to.the 
record of it, there, and to the published report in 21 Ala. 280. 
The chancellor granted an injunction, and the case remained 
enjoined .until the December term, 1850, of the Chancery 
Court of Greene, when the chancellor; upon the hearing o 
the case, dismissed. the bill, and dissolved: the injunction. 
Watson thereupon sued out a new execution, and proceeded 
to collect his judgment. After the issuance of this execution, 
to-wit, on the 31st day of March, 1851, and before the pay- 
ment of the money thereon, Paulling sued out a writ of error 
upon the decree of the chancellor, returnable to the then next 
term of the Supreme Court, where the case was regularly 
continued until the 29th July, 1852. Paulling gave a writ-of- 
error bond on suing “out this writ of error, but the injunction 
was not re-instated, nor was a new injunction obtained ; but 
Paulling applied for an injunction to a circuit-court jodae, 
pending the period the case might remain in the Supreme 
Court, which was refused. The sheriff proceeded under the 
execution to collect. the debt, interest, and costs from Paulling, 
and on the 20th May, 1854, paid over to Watson the sum_of 
$2319 63, in full of debt and interest, and -the sum of $26 
43 court costs ; and $63 20 was collected as commissions to 
the sheriff, but neither of these last two sums was paid to 
Watson. After the receipt of this amount by Watson, to-wit, 
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on the 29th day of July, 1852, the Supreme Court reversed 
the decree of the chancellor, and rendered a decree that said 
judgment be perpetually enjoined ; and in a few weeks af- 
terwards Paulling wrote to Watson, demanding the repay- 
ment of the money which had been collected from him by: said 
execution ; and Watson replied, that he would examine’ the 

opinion of the Supreme Court, and ascertain if he was liable, 
and if he concluded that he was, he would pay without suit. 
In reply’ to a letter from Paulling’ s attorney, dated February 
2, 4853, he replied, that he would not pay. This suit was 
commenced at the first term to which a suit could be brought 
after notice that he would not pay; and the summons was is- 
sued on the 4th March, 1853. 

“This was, in substance,’all the testimony on both sides; and 
the'court charged the jury, that upon this testimony the plain- 
tiff was not’entitled to recover ; to which charge the plaintiff 
excepted.” 

No errors:are assigned on the record. 


J. R. Joun, for the appellant : 

When a’ judgment ’is reversed, the rights of the parties are 
immediately restored to-the same’ condition in which .they 
were before its rendition, and the judgment is said to be mere 
waste paper.—Dupuy v. Roebuck, 7 Ala. 484; Simmons, 
adm’r, v. Price, adm’r, 18 ib. 405; Price v. Stitmons, adm’ r, 
21 «b. 337; Williams v. Simmons, 22 ib. 425. 

If the above position be true, then the injunction which the 
chancellor dissolved, being restored by the judgment of re- 
versal of this court, must be considered as continuing, as be- 
tween the parties, all-the tinie from its first service ; eonse- 
quently Watson collected the money wrongfully. Collecting 
the-money by a‘nominal legal: right, which has been swept 
away from him by the decree of reversal, he cannot retain it. 
Williams'v. Simmons, 22 Ala. 425. 

Watson shows no right to collect the money from Paulling, 
except the naked right given him by the judgment in the Cir- 
cuit Court: of Marengo; which has been taken from him by 
the decree of reversal of this court, and is as if it mever ex: 
isted.- ©oercing the money without right, hé cannot be per- 
mittedto retain. He retains, if at all, by virtue of right 
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arising from, or out of, or conneeted with the reversed judg. 
‘ment. None of these things exist.in this case. His security 
(the note) and judgment were void,-and the decree of the 

chancellor vacated. - 

‘The foregoing positions are also fully sustained by analogy 
drawn ‘from the: law applicable to real estate. A party un- 
lawfully dispossessed, so soon as he is restored to possession, 
is regarded as continuing in possession all the time, and con- 
sequently may maintain trespass for injuries to the premises, 
as though he had been in the actual possession all the time of 
his disseizin.—Morgan v. Varick, 8 Wend. 587, 591; . Dewey 
v. Osborn, 4 Cow. 329, 338. 

Watson stood on what he insists were his legal rights j in 
collecting the money from Paulling, Paulling resisting ; and 
if he collected without legal right, as he certainly did, if the 
judgment of reversal restored the parties to all the rights 
which existed between them at the time of the rendition of 
the reversed judgment, then Watson cannot retain, but must 
refund.— Williams v. Simmons, 22 Ala. 431; Sturgis v. Allis 
& Lee, 10 Wend. 354. 

Watson asserts a right to the money collected of Paulling 
through and by virtue’ of a gaming security—a judgment 
founded on a note given to secure the payment of money lost 
ata game of cards. This security is utterly void. It can 
give him no right to collect, nor can it give him a right to 
retain. The fact-that he has the money cannot give it valid: 
ity sufficient to retainn—See Olay’s Dig. 257, §-1; Finn & Du- 
laney v. Barclay, 15 Ala. 626. 

Money paid on a gaming security may be recovered back, 
for the reason that the security is utterly void. This. was 
money coerced by means of a gaming security, and not. vol- 
untarily paid, and therefore can be recovered back by this 

aetion.—1 Story’s Eq. Pl. 824, § 804; Fon. fa. b. 1, ch. 4, 
§ 6, note c. 

There is a well-defined distinction whee. oenin illegal 
contracts executed and unexecuted. If an illegal. contract 
(gaming for instance) be voluntarily. and fully executed, in 
some cases an action will not be sustained for the recovery of 
the money back which has been actually, paid.. The courts 
leave the parties to the illegal contract where they voluntarily 
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place themselves. This is the extent to which the cases of 
findal v. Childress‘& May, 2 Stew. & P. 250; Windham, use 
&e. v. Childress & Skanes, 7 Ala. 357, and Samuels v. Ains- 
worth, 13 ib. 366. All these are cases of voluntary. and full 
execution of the illegal contract by the actual payment of the 
money or thing won. They go no further, and it may be 
doubted on good authority whether they are correct.—Story’s 
Kq. 323-4, $$ 303-4, and Foreman v. Har dwiek, 10 Ala.325. 

But if the contract has not been thus fully and voluntarily 
executed, money may be recovered. Money'may be recov- 
ered back from a stake-holder by a simple notice not ‘to pay 
to the winner, as in thé vase of Woods v. Duncan, 9 P. 227. 
If a simple notice be sufficient, filing a bill, &c., certainly is 
sufficient to show that thé party disaffirms the contract, and to 
authorize a recovery.—Foreman v. Hardwick, 10 Ala. 325. 
Paulling resisted all the time, and occupies. a. better ground 
than the parties in either of these last cases. 

This is not a‘case of voluntary payment of money lost at 
play. It might therefore be admitted that money lost at 
gaming, if paid, could not at common law be recovered back ; 
and further, that’money lost at play and voluntarily paid, 
could not be recovered back under the statute of 1807 ;. for 
this was a coercive pay ment by means of a gaming security, 
aid therefore Story’s* position is correct on this point, and 
fully edvers thts case ;' and he is fully sustained on this point 
by the note ¢ in Fonb.—1 Story’s Eq., § 304. 

An injunction is:granted and perpetuated because from the 
facts—whether they arise out ofa statute or otherwise, —it 
is against conscience and law that the party-should proceed. 
2 Story’s Eq. 194; § 875; 3 Dan. Ch. P. 1810. ' 

‘If the above sfouition be true, how cah'e party who does 
proceed thus contrary to equity, conscience, and‘law, and by 
such proceeding and by 10 other right eollect money, claim to 
hold it.on the ground of equity and good conscience? But 
this is a-stifl stronger case: here the injunctidn, beitig per- 
petuated by relation, operates from its service on Watson. 

After thé erroneous dismissal of the bill ard dissolution of 
the injunction, Paulling had no certain and well-defined rem- 
edy by which to prevent the collection of the money ; and 
certainly he cannot suffer because ‘of theimproper action ‘of 
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the court, nor can Watson acquire any right by that improper 
action. He is held to know that his judgment was void, and 
that the dissolution of the injunction was erroneous.—Carpen- 
ter v..Garrow, 4 Stew. & P. 836; Boren v. Chisholm, 3 Ala. 
513; Ex parte Sanford, 5 ib. 562; Griffin v. Bank. at Hunts- 
ville, 9 i.'201. These cases show that Paulling could not 
arrest the execution. He made an effort and failed. Did he 
not do all he could do to prevent the final exécution of the 
illegal contract ? 

The decree of this court, perpetuating the injunction ope- 
rates, as between the parties to it, and upon their rights, in 
the same manner and to. the same extent, as though it had 
been rendered on the day the chancellor dismissed the bill 
and dissolved the injunction. This. court does: just what the 
chancellor should have done, and the decree of this court ope- 
rates on the rights of the parties just as if the ehancellor had 
perpetuated the injunction, instead of dissolving it; the in- 
junction, in legal contemplation, operating by relation from 
its service as though it had never been dissolved.—Sturgis 
v. Allis & Lee, 10 Wend. 354; Duncan v. Kirkpatrick, 13 
Serg. & R. 294; McJilton v. Love, 13 IH. 494. 


R. H. Smita, contra: 

The ground of the action is, that plaintiff, after the money 
was paid, and more than six months before suit brought, ob- 
tained an injunction agatnst paying it; and the other facts 
are, that he was prosecuting a suit for an injunction when the 
money was collected by legal process lawfully pursued. The 
injunction was purely statutory: no jurisdiction was shown 
in the case, except that under the statute, and without regard 
to laches in suffering judgment. The power under the statute 
then was, simply to enjoin the judgment as it was when the 
decree of the Supreme Court was rendered.. The power to 
recover back the money was another distinct statutory right, 
confined to the winner, and limited to six months from the 
payment. If it had been shown, in the progress of the cause, 
that the money had been lawfully collected, the court would 
have possessed no power to order it to.be restored.—2 Bibb’s 
Rep. 4. Can the indirect effect of an injunction be greater 
than could have been given directly by a decree? 
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But the money could not have been recovered of Watson, 
under: the statute,-within six months, he not being the winner. 
The statute’so confines the right on its face’; all the authorities 
so limit it; and the’ plaintiff admits this in his argumént: As 
between Paulling and Watson, the latter stands on the higher 
ground of equity. - For public policy (not out of favor to the 
criminal loser) the collection of the money might have béen 
resisted in a particular manner ; but Paulling has, by the com- 
mission of a erime, induced an innocent man to part with his 
money for‘the paper, who has lawfully, and-by reason of Paul- 
ling’s laches, obtained .a legal advamtage, of wliich-no court 
will deprive-him in faver of Paulling.’ If the parties were 
in pari delicto, the legal advantage fairly gotten might berre- 
tairied.—2 Burr. 1005; 3 ib. 1354; '6 Mass. 381; .6 Cowen 431; 
3 Pick. 446; .6 Mass. 84; ‘T1 1d. 860.0 * + ° 

. Watson has not only-a better standing in couft for this rea- 
son, but the plaintiff has also lost his position by negleet : ‘he 
had no. injunction; but could have got one; he neglected to 
do so, and lost by-his neglect. He had a day in court, and 
full means at command to pursue his advantage; but le did 
not, and he now sues to redress his loss arising from his own 
neglect.—3 Ala. 513; ib. 458; 9 ib. 201; 48: & P. 336; 8 
Dan. Ch. Pr. 1611, and authorities there cited ; 3 Paige 381; 
T Johns. 295. 

The effect of the injunction simply was to restrain: it could 
not act on the past, and undo what had been lawfully done. 
Its effect is, to. prevent an act from beifg done; its field of 
operation is the future. Its object is preventive and protective: 
it seeks to prevent a premeditated wrong, rather than to re- 
dress an injury already done.—2:Bland 461; 875.63; 2Story’s 
Eq., §862, In cases like the present; the injunction: is ex- 
pressly limited by the statute to enjoin* judgments at law.— 
Clay’s Dig., p. 350, $28. At the time the perpetual injunc- 
tionavas decreed by the. Suprenie Court, there was nothing 
upon which it: could opérate: the money, the collection of 
which it restrained, #as already in the possession of Watson, 
and the judgment was satisfied. 

When a judgiment has been recovered before a competent 
court, the party paying that judgment shall not recover back 
the money in another action while the judgment remains in 
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force.—1 Root’s R. 120; 7 Greenl. 45; 17° Mass. 394; 3 Conn. 
461; 1 Pick. 439; 3 Day’s R. 36. The judgment-upon which 
Paullipg.paid this money ‘is still in force. . The injunction 
having been dissolved, the plaintiff (Watson) wasat liberty 
to pursue his judgment, and collect-his money under execution. 
The appeal did not have the effect of re-instating the injunec-’ 
tion.—3 Ala. 513; 9 i. 201; 48. & P.°336; 7 Johns. 295. 


RIGE, J.—Under the act of 1807, (Clay’s Dig. 257, §1,) a 
note, or other security, given-in consideration of money won 
at gaming, is void,—even in the hands of an innocent holder 
for a valuable consideration.—Manning v. Manning, 8 Ala.138. 

The act of 1812. (Clay’s Dig. 350, § 28) provides, ‘that the 
courts of equity shall have jurisdiction in all cases of gambliig 
consideration, so far as to sustain a*bill for discovery, or to 
enjoin judgments-at law.. Under this-act, a court of equity 
is bound to entertain a bill, seeking to enjoin a judgment at 
law, which has been rendered:on a security-given for a gaming 
consideration, although the complainant in such bill could 
have defended himself at law, but did not do so. If.such bill 
is filed in the proper county against the plaintiff in. such judg- 
ment, before the collection of the money, the right of the 
complainant to a perpetual injunction of the judgment, when 
the facts alleged in the bill are admitted or proved, is a right 
given by statute, and is not dependent upon his giving any 
bond, nor upon the infallibility of any chancellor. The error 
of a chancellor in dismissing such bill cannot permanently 
despoil the complainant of his right to a perpetual injunction, 
nor of the substantial benefits lawfully,resulting from such 
injunction. Ifthe chancellor, by such erroneous deeree, tem- 
porarily.deprives thé complainant of his money, by*enabling 
the plaintiffiin the judgment to ceerce it from him by execu- 
tion, the reversal of that decree by the Supreme Court, accom- 
panied with the award of a perpetual injunction, restores to 
the complainant both the legal and equitable right to the 
money:—Finn v. Barclay, 15 Ala. 626; Knox v. Abercrombie, 
11 2. 997; Williams v. Simmons, 22 7. 425. 

A decree, duly obtained under the act of 1812, above cited, 
perpetually enjoining such-judgment, is, as between the parties 
to it, a conclusive ascertainment that the judgment was 
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’ founded on a gaming security, and.that the plaintiff therein 
not only had no right to issue his execution, but that his judg- 
ment (in the language ofthe act of 1812) is “utterly void and 
of no effect, to all intents and purposes whatsoever. ”__Mc Call 
v. McRae, 10 Ala. 313, and the’ cases cited above. 

Money collected by execution under such judgment before 
it was perpetually enjoined, but after the plaintiff therein had 
been made a party to the bill filed to obtain such injunction, 
may be recovered back in an action for money had and +ve- 
ceived; commenced at any ‘time within six years after the’ in- 
junction was madé perpetual. Williams v. Simmons, 22 Ala. 
425; Knox v. Abercrombie, 1 7. 997. 

Upon the facts stated in the bill of exceptions, the appellant 
is clearly entitled to recover, and the court below erred in 
charging that. he was not thus entitled.. For this error, the 
judgment is reversed, and the cause remanded. 





- JENKINS vs. . McVONICO, Apw’r, &c, 


1. A deed of gift, executed in Virginia in 1824, conveying ‘certain slaves, in 
consideration of natural love and % affectioi, to the grantor’s daughter, then a 
married woman, “and the lawful Heirs of her body,” contained this claunse— 
‘IT do-bind myself, my heirs, &&., to make to the above. named property a 
clear and undoubted a right,as much so as can be made by word or deed, 
from the claim and claims from every person or persons whatsoever, to 
iy said daughter and her lawful heirs as above mentioned”: Held, that 
the.deed created a separate estate in the wife, and excluded the husband’s 
marital rights, , 

2. If a party reads in evidence to the jury a certified copy of a deed which 
purports to have been executed by husband and ‘wife, without any attempt 
to limit its effect as proof: he thereby concedes’ its genuineness, and cannot 

- be heard, in-an appellate court, fo say that it was not proved ; although, 
according to the memorandum endogsed on it by the clerk of the court in 
which it was recorded, it was admitted to record on the acknowledgment of 
the husband alone, and the party against whom it was offered ‘“admitted 
that the original had been executed, proved, rere and recorded, as 
endorsed and certified on said copy.” ‘ 

3. Where personal property is conveyed directly to the wife, to her sole and 
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separate use, she and her. husband may; by their joint deed, vest the legal 
title ip trustees for their use and-the use of the survivor for life ; and the 
_ husband, surviving, may set up such deed to defeat an attion of trover 
~ brought against him by the wife’ s personal representative. 

4. An admission’ that a deed was executed implies that it was delivered, and a 
delivery of the deed dispénses with the —s for a ened of the: pro- 
— conveyed by it. 

. If the husband sell or. dispose of the wife’ s separate personal property with- 
ah her consent, express or implied, her right of action is ‘suspended during 
coverture only: if she-survive, shé may sue his personal representative for 
the conversion ; and if he survive, her personal representative may sue him. 

6. In trover, wher the thing converted has a fixed value, the trae measure of 
damages is that value at the time of conversion, and the jury may give inter- 
est upon it ;.and if the value is fluctuating, the jury may take its highest 
value at any time between the conversion anh the trial, 


AppraL from the Circuit’ Court of “nena 
Tried before the Hon. ALEX. B. CLITHERALL. 


TROVER (under the Code) by the sgnetion, as administrator 
of Mrs. Janette Jenkins, deceased, against her husband, Rich- 
ard Jenkins, for the conversion of twenty-one slaves, which 
the plaintiff claimed, as the’separate property of his intestate, 
under a deed of gift from her father; John Williams, of which 
the following is a copy : 

“JT, John Williams, of the county of Henrico, and State of 
Virginia, for the great love and affection I bare'for my daugh- 
ter Janett Jenkins, now the wife ef Richard Jenkins, I give 
to her, the said Janett Jenkins, and the lawfull heirs of her 
body, the following: property, as followeth, ¢o-witt: four ne- 
groes, by the names of Pheba, Susan, Wilson, atid Moriah, and 
their increase, forever ; to the proper use and behoof of my 
daughter Janett Jenkins, and her heirs; as above mentioned. 
I do bind myself, my ‘heirs, &c., to make the above named 
property a clair and undoubted a right, as much so as can be 
made by word or deed, from the claim and claimes from every 
purson or pursons whatsever, to my said daughter and her lawfull 
heirs, as above mentioned. Given from under'my hand and 
seal this ¢weelvth day of February, 1824. 

“Tn presence of “John Williams [ seal }”. 

J..P. Camden, - 
. Wm. Carter, 
Mitchell W. Bradley.” 
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. “Qn the trial of the cause, on the plea of not guilty, the 
plaintiff read to-the jury the: following evidence :» 

“1. Interrogatories of the plaintiff to the defendant, and 
the .defendant’s answers thereto,” which are, in substance, as 
follows: He was married to- Janette Williams, the daughter 
of John Williams, in.Henrico county, Virginia, on the 14th 
February, 1822; and at the time of their marriage, said John 
Williams was the owner of certain slaves, named Phebe, Susan, 
Wilson, and Maria. The original deed of gift, by which John 
Williams conveyed said slaves to said Janette, is not in his 
‘possession, nor does he recollect’ that he ever had it in his 
actual possession ; it was admitted to record in‘ the County 
Court of Henrico county, -Virginia ; believes the copy ap- 
pended to the interrogatories to be a correct copy. The deed 
of trust from respondent and wife, hereinafter more particu- 
larly described, is not in his possession, nor under his control ; 
the negroes Susan and Eliza, therein mentioned, are two of 
the slaves conveyed by said deed of gift from John Wilhiams ; 
“he supposes, seeing the copy appended, that he did execute 
the paper, but does not recollect having done so ; he requires 
the paper to be duly authenticated and proved ; does not know 
where the original is; does not know whether the said paper 
is or is not'a correct copy of the paper of which it purports 
to be a copy, nor whether it was executed by the other parties 
thereto signed.” He sold Maria in 1824 or 1825, and Wilson 
in ‘1827 ; Mrs. Jenkins did not unite in the bill of sale; all 
the other slaves are in his possession, or under his control ; 
they are the same slaves, together with their increase, origin- 
ally conveyed by said deed of gift; Eliza was born in May, 
1824, and the children of Susan were born after the 12th 
February, 1824; a demand of said slaves was made before 
suit brought ; said original deeds were executed, if at all, in 
Henrico county, Virginia, and respondent oe are there 
recorded. ¢ 

“2. The copies attached as exhibits to the interrogatories ; 
which were admitted in evidence, in lieu of the originals, by 
consent of the defendant’s counsel ; and the defendant admit- 
ted, also, the originals of said copies had been executed, 
proved, acknowledged, and recorded, as endorsed and certified 
on said copies.” .The exhibits here referred to are as follows: 
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4. “A copy of the deed of gift from John Williams, above set. 
out, to which is appended, the certificate of the elerk, in these 
words: 

“In Henrico County Court, Clerk’s. Office, February 16, 
1824. This indenture was proved by the‘oaths of J. P. Cam- 
den, Wm..Carter, and Mitchell W. Bradley, the witnesses to 
the same, .and admitted to record. Teste J. B. Whitlock, 
CHC. ny 
“A copy. Test, Loftin N. Ellett, C. H. C.” 

2. A copy of-a deed, dated “November 14, 1827, by which 
Richard Jenkins and his wife Janette conv eyed two slaves 
(Susan and. Eliza) and some other personal property, “for and 
in consideration of the natural affection which they bear to- 
wards their daughter Anne Richard Jenkins, and alse for any 
child or children which may hereafter be born,” to Jorden P. 
Camden and Samuel T. Willianison, as trustees, upon the fol- 
lowing trust: “ That the said Camden and Williamson, their 
heirs, .executors, and administrators, shall permit the said 
Richard Jenkins and Janette his wife, during their, natural 
lives, or the natural life of the survivor of them, to remain in 
quiet and peaceable possession of. the aforesaid slaves, and 
their future increase, and other -personal property hereby cpn- 
veyed, and & take the-profits thereof to their own use during 
their lives.” This deed purports to have been signed by all 
the parties, viz,, Richard Jenkins, Janette Jenkins, J. P. 
Camden, and Samuel I’. Williamson, in the presence: ef two 
subscribing witnesses; and the following certificate-is an- 
nexed to it: 

“In Henrico County ‘Court, Clerk’s Office,-December 22, 
1827. .This indenture was acknow ledged by Richard Jen- 
kins, a party to the same, and admitted to record. Test. 
Loftin N. Ellett, C. H. C. 

“A copy. Test. Loftin N. Ellejt, C. . 0.” 

“3. The depositions of Mrs. Kimbrough and Mrs, Ferrell.” 

Mrs. Kimbrough’s testimony, in substance, may be briefly 
stated as, follows: She is the daughter of said. John Wil- 
liams, and sister of Mrs. Janette Jenkins; Richard and. Ja- 
nette Jenkins were married at her- father’s house, in Henrico 
county, Virginia, in the year 1822; at the time of said mar- 
riage said John Williams owned certain negroes, named 
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Phebe, Susan, Wilson, and Maria, which wanda inte the pos- 
session of said Jenkins and wife shortly after their marriage ; 
does not recollect exactly how long they remained in said 
Jenkins’s possession, but thinks it could not have -been more 
than twelve or eighteen months before he sent them back to 
her father ; a short time after they were sent back, they again 
went into the possession of. Jenkins ; knows-that Jenkins was 
acquainted with the manner in which her father intended the 
negroes should go, “because, as before stated, he became 
offended because they were not given to him to do with as he 
pleased” ; recollects that Jenkins came after the negroes him- 
self the second time they went into his possession, and, as 
witness then understood, took them home again upon .the 
terms on which her father was willing to give them—“ that 
is, that they were to be for his daughter and her issue” ; and 
thinks, though is not certain, that a deed of gift was made by 
her father, “at or about the time the negrees went into. the 
possession of Jenkins the second time, conveying them to his 
daughter. and her issue.’ 

Mrs. Ferrell testified, substantially, as. follows : John Wil- 
liams. was ‘her husband, and Janette Jenkins was their daugh- 
ter ; Janette married Richand Jenkins ; at the time of their 
marriage, Johui Williams ow ned the negroes Phebe, Susan, 
Wilson, and Maria, who were afterwards in the possession of 
said Jenkins, “ John, Williams having given them to him and 
his wife ; the negroes were. given to Jenkins for the benefit of 
Janette wal her-children”.;, they were afterwards i in the pos- 
session of John Williams again, put. witness does not know 
the cause of their returning to his possession.; Williams re- 
tained them in his own possession until he gave them to Jen- 
kins a second time ; a deed of gift of these negroes was made 
by Williams, ‘for the benefit of Janette Jenkins and her 
heirs’, but witness does not recollect the time when it was 
made; ‘heard John Williams frequently speak of the man- 
ner in which he intended to give the property, but.does not 
recollect whether these intentions were expressed before or 
after making the deed of. gift; he stated, that he intended 
giving the property. to his daughter Janette and her children,” 
On cross-examination she stated, further, that she is about 
eighty-eight years old ; that her memory has been good, bat 
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is s not so good now—remembers matters. that ooewnnea a long 
time ago, better than those of more recent occurrence,; does 
not remember when Richard Jenkins was married, nor wlien 
John Williams died, nor when said deed of gift was made; 
did not read the deed, but’ heard it read by Williams ;- did 
not hear nor know of any contract existing at*the time said 
negroes were first delivered by Williams to‘Jenkins: does 
not know how long Jenkins retained possession of them after 
the first delivery, but it was not long; does not know whether 
she was present when the slaves were first. delivered to.Jen- 
kins, but thinks she probably was; does not recollect of 

* hearing any-conversation between Williams and Jenkins, in 
reference to these slaves, before Jenkins obtained ger 
-of them. 

“4, The Revised Code of Virginia of 1849, svete which 
plaintiff read pages 513 and 514; the Revised Code of Vir- 
ginia of 1819, vol. 1, from which plaintiff read section 15 on 
page 365, section 51 on page 432, section 6 on page 363,-and 
section 11 on page 364; Ist Munford’s Virginia Reports, 
from which plaintiff read the case stated at page 518; Ist 
Call’s Virginia Reports; from which he read the case stated 
at page.190; 12th Leigh’s Virginia Reports, from which he 
read the case stated at page 445 ; 10th Eeigh’s Reports, from 
which he read the case stated on page 5; 9th Leigh’s Re- 
ports, from which he read the case stated on page 245 ; 3d 
Grattan’s Virginia Reports, from whieh he read the case 
stated on page 1; 6th Randolph’s Virginia Reports, from 
which he réad the case stated on page 135; and 6th Mun- 
ford’s Virginia Reports, from which he read the case stated 
on page 581 ; and it was agreed by counsel, that any statute 
of Virginia, and any decision of. the Court of Appeals of that 
State, that either party might wish to refer to in argument, 
either in this court, or in the Supreme Court if an appeal 
should be taken, should be considered in evidence. 

“5. Evidence tending to show the conversion and value of 
the slaves sued for ; in regard to whith value there was a 
conflict of evidence. but there was no controversy as to the 
fact that two slaves, conveyed in the deed'of gift from Jobn 
Williams to Janette Jenkins referred to, had ari sold by 
the defendant. 
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“ Defendant then read in evidence the following depositions:” 

1. That of Jordan P. Camden, who testified, that he was 
present at Richard Jenkins’s marriage, in 1822, in Henrico 
county, Virginia ; “ there were negroes living with him after 
the marriage, by name George, Harry, Phebe, Dick, Betty, 
Susan, Wilson, Maria, Charles, Charlotte, and Albert; all 
these he inherited from his father’s estate, except Phebe, Su- 
san, Wilson, and Maria; these last four he acquired by his 
marriage ; said Jenkins exercised ownership and control qver 
said slaves ; he lived at a distance of two or three miles from 
his father-in-law, John Williams; witness believes that Jen- 
kins paid taxes on said negroes from 1822 until he left. Vir- 
ginia somewhere between 1830 and 1835, except on Wilson, 
whom he sold to Neal McCurdy of Richmond, and Phebe, who 
died before he left Virginia ; Jenkins.always treated them as 
his own, and received the profits of their labor ;” witness does 
not recollect that Jenkins sold Maria, nor can he say when 
Wilson was sold, or for what price, or whether said John 
Williams was then living; thinks Williams died intestate, 
because* (as witness: knows) his son Thomas returned from 
Alabama and administered on his estate. 

2. That of Neal McCurdy, who testified, that he knew 
Jenkins: twenty-five years ago, when he lived in Henrico 
county, Virginia, some ten or twelve miles distant from wit- 
ness ; “does not know how many negroes he then had in his 
possession, and cannot say anything as to ownership or con- 
trol of such-negroes a$ were under him ; does not know where 
he obtained any of these negroes, or who paid taxes on them ;” 
witness bought a-boy named Wilson from him several years 
before he left Virginia ; the price, as well as recollected, was 
$225; said Jenkins executed the.bill of sale himself, and made 
the contract of sale. ' 

“'Phis- was all the evidence”; and thereupon the court 
charged the jury : 

1. “ That said deed from Jou Williams. to Janette Jen- 
kins conveyed to her a separate estate, so that the defendant 
took no title-thereby.” 

2. “Phat, if the jury believed the oan the deed from 
Jenkins and wife to Camden and Williamson; did not oppose 
any obstacle to the plaintiff’s recovery.” 
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3. “That, if the jury should find for the plaintiff, the mea- 
sure of damages would be, the highest value proved from the 
time of the demand to the time of the trial, or the value at the 
time of the conversion, with interest on that. value, except so 
far as the two negroes alleged to have been sold were con- 
cerned ; and that, as to them, the jury might find the sums 
for which they were sold, with interest thereon to the time 
of the trial.” 

The defendant excepted to each one of these madi and 
he now assigns them for error. 








I. W. Garrorr, wits whom, was ‘J. G. BaLpwin, for the 
appellant : 

I. It is submitted that the deed of-gift from John Williams 
to Mrs. Jenkins, then the wife of appellant, ‘does not convey 
to her a separate: estate. 

The-instrument is perfect in itself; and the first charge of 
the court is, that this deed. of itself, without extraneous aid, 
conveyed a separate estate to Mrs. Jenkins.. The instrument 
is clear and unambiguous, and though obnoxious to criticism 
on the score of orthography and grammar, there is no mis- 
taking its sense and import. It contains, 1st, the considera- 
tion which moved ‘the grantor to make it ; 2d, the object of 
his bounty, and the language proper to carry into effect his 
intention—“ I give to her the said Janette Jenkins and - the 
lawful heirs of her body, the following property,” &c. ; 3d, 
the manager the grantor-intended the property to be held— 
viz., “ to the proper use and behoof of my daughter Janette 
Jenkins and her heirs”; and, 4th, the grantor hinds himself 
to make a clear and wndoubted. right to the property “from 
the claim or claims-from every person or persons whatsoever, 
to my said daughter and her lawful heirs, as‘above stated”— 
in other words, John Williams bound himself to warrant the 
title to the property to his daughter. 

Let, then, all the matters in evidence as shown in the record 
be excluded for d moment, and let. this deed be subjected to 
the proper tests. and it will be seen that it does not exclude 
the.marital rights of the husband. -The charge of the court 
is, that “said deed from John Williams -to-Janette Jenkins 
conveyed to her a separate estate, so-that the defendant took 
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no title to the property given thereby.” The-law favors the 
rights of the husband, and “it is necessary that the instrument 
under which the claim is made must clearly speak the inten- 
tion of the donor to exclude the kusband, otherwise he shall 
take the property.”—Hale vy. Stone, 14 ‘Ala. 810. “The 
intention. must be-clearly and unequivocally expressed to cre- 
ate a separate estate in order to exclude the husband.”—Pol- 
lard v. Merrell & Eximer; 15 Ala. 174. “The language used 
should leave no doubt-of the intention, and must be such as to 
forbid the court to speculate on what-the probable object of 
the donor might have been.”—15 Ala. 174, suprd. “The pur- 
pose must clearly appear beyond any reasonable doubt—other- 
wise the husband will retain his ordinary legal marital rights 
over it.”—2 Story’s Eq. 1381, (quoted in 15 Ala. supra) ; also, 
Newman v. James & Newman, 12 Ala. 29; Brown v. Johnson, 
17 ib. 232; Gould v. Hill, 18 2. 83; Welch v. Welch, ve - 
76; Mitchell vy. Gates, 23 7b. 438; 2 Story’ 8 Eq., § 1383. 

1. The words here are, that the property is to be held “ to 
the proper use and behoof” of my daughter. There is no- 
thing in this language which points to tlie husband, and clearly 
nothing which indicates an intention to exclude his rights. 
The following authorities clearly show that these words are 
not sufficient to create a separate estate :—In Tyler v. Lake, 
6 Cond. Ch. R. 74,450, (quoted in Hall v. Stone, 14 Ala. 811,) 
the trustees were directed to pay certain shares of two femes 
covert “.into their own proper and respective hands, to and for 
their own: proper use and benefit.” These words were held 
by the Lord Chancellor to be insufficient. So the words “for 
her own use and benefit” are also insufficient—Kensington 
v. Dolland, 2 M. & K. 18+, (quoted and approved in 14 Alay, 
811). In Mitchell v. Gates, 23 Ala. 438, the words used were, 
“to remain in peaceable possession,” and “ to take the profits 
thereof to her own use and benefit during her natural life,” 
and “then to descend to’her heirs.” In this last case, the 
court say—‘ ‘To his use,’ ‘ to his own use,’‘ to his own proper 
use and hehoof,’ what are they but the same thing ?”—See also 
on this point, Inge v. Forrester,,6 Ala. 418; Welch v. Welch, 
14 ib. 76; Pollard v. Merrell & Eximer, 15 7. 169, and cases 
cited in cases above referred to. 

2, The Virginia cases do not maintain a different doctrine: 
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They are probably more liberal in construing gifts, &. in 
favor of femes covert, but they still maintain the great princi- 
ple, to-wit, that it must appear that the marital rights of the 
husband were intended to be excluded. “TI can find no cage 
where the husband or his creditors are excluded, except by 
express words of exclusion, or words from. which that inten- 
tion‘can be fairly drawn.”—Scott & Wife v. Gibbon & Co., 5 
Munf. 90, on pp. 93-4; West v. West’s Ex’rs, 3 Rand. 373 ; 
Perkins v. Dickinson & Co., 3 Grat. 335, and other cases in- 
volving the principle,.in all of which it will be seen that the 
Court of Appeals resorts to a process of reasoning, to show 
either from the deed itself, or from the circumstances under 
which it was made, that the marital rights of the husband were 
excluded—thereby plainly showing that it must be made to 
appear‘in some way that the rights of the husband did not at- 
tach—otherwise they would be regarded as in force. 

3. Having thus shown that the deed in this case, so far as 
examined, does not convey a separate estate, it is submitted 
that the balance can have no influence upon the question. As 
far as examined, the conveyance is perfect—it uses proper‘lan- 
guage to convey, points out the grantee, describes the. pro- 
perty, and then sets forth the manner in which this. property 
was to be held—to-wit, “to the proper use and behoof of” 
Mrs. Jenkins. There is no ambiguity thus far, every thing is 
as plain as could be desired. The grantor then adds, “I bind 
myself, my heirs, &c., to make the above property a clear and 
undoubted a right, as much so ‘as can be made by word or 
deed, from the claim and claims from every person or persons 
whatsoever, to my said daughter and her lawful heirs, as above 
mentioned.” This amounts to no more than an obligation to 
warrant the title, as if the grantor had said, “I bind myself, 
my heirs, &c., to warrant the right of said property against 
the claim and claims from every person. or’ persons whatso- 
ever, to my said daughter and her lawful heirs, as above men- 
tioned.” This is the only construction that can be placed on 
this portion of the deed, so as to make it consistent with the 
balance. It comes in the proper place for a warranty; and 
the language used is appropriate to this object. It could not 
be intended to control in any way the preceding parts of the 
deed, because no such idea is made to appear, and no such 
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supposition can be made without producing confusion. The 
grantor had already fixed the manner in which he intended 
the property to be held—viz., “ to the proper use and behoof 
of” his daughter, and if this latter portion of the deed was 
allowed to have any influence, it would but obscure a’sentence 
which, by itself, is perfectly plain. It could not be intended 
to have any. influence on the way the daughter was to hold. 
the property, for the further reason that the donor binds him- 
self to make a good right to his daughter, and does not in 
any way allude to what the daughter was to do with ‘the pro- 
perty after she obtained the right. Consequently, as the hus- 
band only took the property through his wife, and could only 
get the right after it came to her, ‘and as nothing is said 
showing an intention to exclude his marital rights after it did 
come to her, it follows inevitably that the property vested in 
him, the moment title passed to his wife. 

II. The second charge is, that the deed. of Mr. and Mrs. 
Jenkins to Camden and Williamson presented no obstacle to a 
recovery in this case. This is clearly erroneous; because, 
even conceding that this deed conveyed to Mrs. Jenkins 4 
separate estate, still she-had a right to-convey it as a feme 
sole. This doctrine is fully shown in 2 Story’s Kq., $$ 1391, 
1393-94-95; 2 Leigh 183; 9 2. 200; 3 Rand. 373, (377); 28 
Ala. 639. The fact that the husband joined in the deed, shows 
his consent thereto, and strengthens the defence of appellant. 

III. The court charged the jury that the measure of dam- 
ages was the highest value proved from the time of the de- 
mand to the trial. This is error. The measure of damages 
is not the highest value proved, but the value at any time be- 
tween the demand and trial.—Tatum y. Manning, 9 Ala. 144, 
(149); Lee v. Matthews, 10 2. 682, (688-9); Ewing v. Blount, 
20 ib. 694, (695). 

IV. The court also erred in its charge as to the two negroes 
sold in 1824 or 1825, and 1827—being that the measure of 
damages as to them was the price for which they sold,.and 
interest thereon. 

Ist. The rule is: not the price at which they sold, but: the 
value; 2d, that the jury may assess the damages either at 
the time of conversion, or between that time and the time of 
trial. The court had no right'to limit them to the. price for 
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which they were sold, nor to the time of the conversion: It 
may be that the value between the date of the conversion and 
the trial, was less than at the time of the eonversion ; and’the 
jury should not have been precluded from finding hens dau- 
ages by the charge of the court. : 

2. The court erred in charging the jury to find inter est on 
the value of the two negroes that ‘were sold. When the hus- 
band and wife live together, as in this case, and the husband 
receives and uses the proceeds of the wife’s. property, he .can- 
not be made to account therefor. He ‘could not be made to 
account for the hire of. the slaves in this case ; and if he could 
not, then he could not be made liable-for interest on the value 
of those he had sold.—Clancy’s Husb. & W. 352-3; Powell v. 
Hankey & Cox, 2 P. Wins. 82, (83). 

- V. But in no event can the husband be made to account for 
the rents and profits of his wife’s separate estate-in a court of 
law. He can only be made to account, if at all; in a court of 
equity, where complete justice can be done to all parties, by 
settling the equities between them. Ist, it is litigation be- 
tween a trustee in equity and a cestui que trust, and is there- 
fore a matter of peculiar jurisdiction for a chancery court ; 
2d, it is a matter of account extending through many -years, 
where the husband has equitable rights as well as the wife, in 
the nature of equitable sets-off for so*much of the proceeds of 
the wife’s property as he may have applied to her benefit. For 
instance, if the husband was not of sufficient ability to main- 
tain his wife without the use of the profits of her separate 
estate, and had used such profits to maintain her in a manner 
suitable to her rank, there the husband would. not be- held to 
account, or if to account, would be entitled to a deduction for 
all such sums as he had so expended.—--Clancy on Rights 351-2. 
So, if the husband could show an express authority from 
the wife to receive and. use for his own benefit the profits of 
her separate estate, he would net in equity be held-to account. 
Clancy 352. And if she neither acquiesced or objected to the 
reception of the rents and profits, still the husband would not 
be held to account.—Jb. 352. So also, if the husband had ap- 
plied thie profits of the wife’s separate. estate to the use of the 
family, or in the purchase of jewelry for her; he woald not be 
held to account.—Jb, 353. - These. authorities conclusively 
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show that the husband can only be held to account, under 
peculiar circumstances, and when so held, a court of equity, 
which it is insisted has alone jurisdiction in such cases, will 
allow him a deduction for all such moneys as.have been ex- 
pended for the benefit of the wife. But it is apparent thata 
court of law is wholly inadequate to adjust the rights of the 
husband and wife, growing out of the trust estate of the wife. 


TuRNER REAVIS, contra: 


I. The deed from John Williams to Janette Jenkins creates 
a separate estate. The orthography, syntax, and form of the 
deed clearly show that it was written by a person not only 
entirely ignorant of legal forms and technicalities, but inca- 
pable of expressing himself with any accuracy, clearness, or 
precision. Such a deed is construed with much more liberality 
than any other.—Saunders v. Saunders, 20 Ala. 716. The 
deed was made by a father to his married daughter and- the 
lawful heirs of her body, in consideration of natural love and 
affection, to the proper use of his daughter and her heiss.as 
above mentioned; and the donor, as if fearful that these 
words did not exclude the marital rights of the husband, binds 
himself to make to her and her lawful heirs, as above men- 
tioned, as clear and undoubted a right to the property as can 
be made by word or deed, free from the claim and claims of 
every person or persons whatsoever. What stronger language 
could be used by an ignorant person, showing an intention to 
exclude the husband from any interest in the property? The 
case of Griffith v. Griffith, 5 B. Mon. 113, is fully and strongly 
to the point, that the deed gave a separate estate to Mrs. 
Jenkins. 

The deed was made in Virginia, where the courts, in- the 
construction of gifts to married women, lean strongly against 
the marital rights of the husband. In this respect, the courts 
of that State differ from the courts of this—Scott v. Gibbon, 
5 Munf. 86 ;: Smith v. Smith, 6 7.581; West v. West, 3 Rand. 
373; Perkins v. Dickinson, 3 Grat. 335. The last two of 
these cases are very strong ones, and are in direct opposition 
to the cases relied on by the appellant’s counsel, in 12 Ala. 42, 
15 ib. 169, 21 ib. 414, 23 ib. 438, 2 Port. 463, 6 Ala. 418, and - 
14 ib. 803. The last two cases cited from the Virginia Re- 
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ports show, also, that the courts of that State‘look to evidence 
dehors the conveyance, in order to‘ascertain an intent to ex- 
clude the marital rights of the husband. In construing 4 deed 
made there, the same rule mustprevail here; and if there be 
any doubt that John Williams intended that Mrs. Jenkins’ 
husband should have no interest in the property, that doubt 
is removed by the testimony of Mrs. Kimbrough and Mrs. 
Ferrell. The deed, then, according to the law of Virginia 
where it was made, creates a separate estate. It is not ma- 
terial, therefore, whether it would have that effect if made 
here, or not. 

But the deed creates a separate estate, no matter where it 
was executed. <A gift to a married woman, “for her own 
proper use”, was held to create a separate estate, in Snyder 
v. Snyder, 10 Barr 423; in Warren y. Haley, 1S. & M: Ch. 
Rep. 647; and in Griffith v. Griffith,5 B. Mon. 113. The 
deed low before the court shows a much clearer intention to 
exclude the marital rights of the husband than was shown in 
either of these cases ; for it not only contains the same words 
showing an intention to create a separate estate, but others 
showing such intention. It warrants the property to her and 
the. heirs of her body, “from the claim and claims of every 
person or persons whatsoever.” These terms alone are suffi- 
cient to create a separate estate, as was held in Brown v. 
Johnson, 17 Ala. 232; and they certainly do in conjunction 
with the words, “to her proper use and behoof.” In Brown 
v. Johnson, supra, a deed from a father to his married daugh- 
ter, “and her heirs after her, free from the claim or claims of 
any person or manner of persons whatever”, was held to 
create a separate estate. The deed before the court is from 
a father to his married daughter, and the lawful heirs of her 
body, to the proper use and behoof of his daughter and her 
heirs above mentioned ; and he binds himself to make her as 
clear and undoubted a right to the property as can be made 
by word or deed, free from the claim‘and claims of every per- 
son and persons whatsoever. 

In Newman v. James, 12 Ala. 29, a gift to a married wo- 
man, “ to have and to hold the same for her use, benefit, and 
right, without let, hindrance, or molestation whatever”, was 
held to create a separate estate. Such, also, was held to be 
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the effect of the words “exclusively to her and the heirs of 
her body forever”, in a bequest to a married woman, in. the 
ease of Gould v. Hill, 18 Ala. 84. Such, also, was held to be 
the effect of a conveyance to a married woman, “to and for 
her only use-and benefit”, in Cuthbert v. Wolfe, 19 Ala. 373. 
In Furlow v. Merrell, 23 Ala. 705, it was held, that a bequest 
to a married woman, “entirely for-her and her children”, 
would create a separate estate. In Margetts v, Barringer, 7 
Simons 482, a bequest to a married woman, “ for her own use 
and benefit, independent of any other person”, was held to 
create a separate estate. In a case cited by counsel, in 5 Ves. 
520, a disposition to a married woman, “for her own yse”, 
was held to create a separate estate. The same words were 
held to have the same effect, in Scott v. Gibbon, 5 Munf. 86. 
The same words were held to have the same effect, in a case 
decided by the Supreme Court of Pennsylyvania—see note-1 
to p. 521 of 5 Ves., first Am. ed. In Hamilton v. Bishop, 8 
Yerg. 33, a gift toa married woman and the heirs of her body, 
to the use of herself and her children, and to remain in ber 
possession for the use.and support of said children, forever. 
was held to create a separate estate. The case of Johnson v. 
Thompson, 4 Dess. 458, is still more favorable to the wife 
than any of the cases cited. See, also, Taylor v. Stone; 13 
S. & M. 652. 

Now, the words of the deed before the court—‘ I bind my- 
self to make her as clear and undoubted a right to the. pro- 
perty as can be made by word or deed, free from the claim 
and claims of every person and persons whatsoever ”—are as 
expressive ofan intention to exclude the marital rights of the 
husband, as the words used in the case of Brown v. Johnson, 
Newman v. James, and Margetts v. Barringer. And the 
terms “ proper use and behoof”, are equivalent to the term 
“exelusive”, in Gould v. Hill; to the terms “for her only use 
and benefit”, in Cuthbert v. Wolfe; and to the term “en- 
tirely”, in Furlow v..Merrell. See Webster’s Quarto Diction- 
ary, for definitions of the several words. The terms “proper 
use and behoof” receive a different construction, when used 
in a deed of this description, from what they receive when 
used in other conveyances. This is expressly decided in 
Griffith v..Grifith, 5B. Mon. 113. What the court say to 
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the contrary, in Mitchell v.. Gates, 23 Ala. 447, was not ne- 
cessary to the decision of that case, and is unsustained by au- 
thority. None of the cases cited by the counsel for the appel- 
lant, which were decided: by this court, have any resemblance 
to the case at bar; and the cases cited from other courts are 
against the weight of authority cited for the appellee. It is 
useless, however, to labor this question ; for the law of Vir- 
ginia is decisive that the deed to Mrs. Jenkins gives her 9 
separate estate. " 

II. The only question as to the effect of the deed purporting 
to have been made by Jenkins and his wife to Camden and 
Williamson; which arises upon the record, is, whether the exe- 
cution of 'the deed by Jenkitts alone conveyed the legal title, 
so that the administrator of Mrs. Jenkins cannot recover the 
property at law. - It is very clear that it cannot have that 
effeet-—first, because the legal title was in Mrs. Jenkins, and 
he eould not convey it (Hooper’s Ex’r v. Smith, 23 Ala. 639; 
13 S. & M.'652; 8 B. Mon.-33) ; secondly, because the deed 
was not executed, accepted, or assented to by the trustees 
(4 Gilm. R. 159; 10 Misso. 411; 4 Hen. & Munf. 415). 

The question whether Mrs. Jenkins could convey a title to 
her separate estate, which could be set up at law, does not 
arise upon the record. The bill-of exceptions states, that all 
the evidence before the jury is set out in it, and does not show 
that the deed was ever executed or delivered by Mrs. Jenkins, 
or that it was executed, accepted, or asserited to by tlie trus- 
tees. The only evidence of the execution or delivery of the 
deed is, first, the answer of Jenkins himself to interrogatories 
propounded to him by the plaintiff, that he supposes he exe- 
cuted it, but has no recollection of having done so; that he 
does not know whether the other parties executed it. or not; 
and that he requires the deed to be duly authenticated and 
proved ; secondly, this statement in the bill of exceptions : 
“The plaintiff offered and read to the jury the following evi- 
dence: Ist, interrogatories to the defendant, and his answers 
thereto ; 2d, the copies attached as exhibits to the interroga- 
tories, which were admitted in evidence in lieu of the originals, 
by consent of the defendant’s counsel. ‘The ‘defendant also 
admitted that the originals of said copies had been executed, 
proven, acknowledged, and recorded, as endorsed and certified 
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on said copies.” The copies referred to are the deed of gift 
from John Williams to Janette Jenkins, and the deed pur- 
porting to have heen made by her and her husband to Camden 
and Williamson. The certificate endorsed on the deed of 
gift shows, that the deed was proved by three witnesses, and 
recorded. The certificate endorsed on the deed to Camden 
and Williamson shows that it was acknowledged by Jenkins 
only, and does not show that it was proved as to any of the 
other parties. It will be. perceived from the bill of exceptions, 
that the admission of the execution of the latter deed is ex- 
pressly confined to the evidence of the fact furnished by the 
certificate endorsed upon it. This admission goes to the same 
extent precisely that the admission of Jenkins in his answer 
goes to, and is in exact agreement with it. The consent of 
the defendant’s counsel that the copies should be read in lieu 
of the originals, was only a waiver of the production of the 
originals, and not an admission that the originals had been 
executed. This is shown, not only by the fact that there was 
a subsequent admission as to their execution, but by the ex- 
press limitation of such admission to the evidence of the fact 
of their execution furnished by the certificate endorsed upon 
them, and by Jenkins’ statement under oath, that he did not 
know whether, the other parties to the deed purporting to be 
made by him and his wife (a fact which he must have known 
if it existed) executed it or not, and his requirement that it 
should be duly authenticated and proved. It seems entirely 
clear, then, that Jenkins not only cautiously avoided an ad- 
mission of the execution of the deed to Camden and William- 
son by any one but himself, and that there was no evidence 
of its execution by any of the other parties, but that he did 
not rely upon it in the court below. 

The fair inference from the bill of exceptions is (and which 
is the fact) that the defence set up in the court below was, 
first, that the deed of gift to Mrs. Jenkins did not create a 
separate estate, and secondly, that the property had been de- 
livered to Jenkins shortly after the marriage, and was there- 
fore presumed to be an advancement ; and that consequently 
the subsequent execution of the deed ‘of gift could not affect 
the rights he acquired by the first delivery.—See the testi- 
mony introduced by the defendant. The bill of exeeptions 
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also shows, that the copy of the deed purporting to be made 
by Jenkins and his wife was read in evidence by the plaintiff. 
This was done for the purpose of rebutting the inference that 
the first delivery of the slaves was a gift, or advancement, as 
the fact that Mrs. Jenkins was named as a party to a‘deed 
conveying the same property, which Jenkins acknowledged 
he executed, was @ strong circumstance to show that he did 
not consider the first délivery as a gift to him, but that he did 
consider the title to be in his wife. The charge of the‘ court, 
that the deed opposed no obstacle ‘to the plaintiff ’s recovery, 
was merely in réference’to the faet that it had been executed 
by Jenkins alone, and to prevent the jury from being misled 
by it. The idea that the deed was executed by Mrs. Jenkins 
also, and’ barred the plaintiff’s recovery, is thus shown to be 
altogether an after-thought. 

But if it is not entirely clear, that there was no evidence of 
the execution or deliyery of the deed by Mrs, Jenkins, nor 
any admission of such execution, it is certain that the bill of 
exceptions admits of two constructions—one, that the execu- 
tion of the deed by all the parties was admitted ; and the other, 
that its execution by Jenkins only was admitted. Now the 
rule is, that if a bill of exceptions admits of two’ constructions, 
that will b2 adopted which will affirm the judgment.—Dozier 
v. Joyce, 8 Port. 303; Patton v. Hayter, 15 Ala.18; Donnell 
v. Jones, 17 ib. 689; Perminter v. Kelly, 18 id. 716; Andress 
v. Broughton, 21 Z. 200. Consequently, the effect of the 
deed, if it-was in fact executed by Mrs. Jenkins, does ‘not 
arise upon the record ; but if it does, the charge of the court, 
that the deed opposed no obstacle to the plaintiff’s recovery, 
was right, ‘on the following grounds : 

1. At common law, every deed of a feme covert is void ; nor 
can a feme covert make any contract which will affect her sep- 
arate estate, at common law. The separate existence, or sep- 
arate estate of a married woman is unknown to the common 
law : a separate estate is the creature of a court of equity ; 
and it is only in a court of equity that a married woman, hav- 
ing a separate estate, is regarded as a feme sole, and as such, 
allowed to dispose of it.—Clancy on H. & W. 321; 1 White’s 
Lead. Cases, 360 top p. (65 Law Lib.) ; Bell on Prop. of H. 
& W. 513 mar. (67 Law Lib.) ; Roper on H. & W. 235-240 
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mar. (32 Law Lib.) ; 2 Story’s Eq. § 1397; Bing. on Inf. & 
Cov. 237, and note 5; Marshall v. Rutton, 8 Term Rep. 547; 
Kavanaugh’ v. Brown, 1 Texas Rep. 481; Calhoun v. Calhoun, 
2 Strob. Eq. 236; Askew v. Daniel, 5 Ired. Eq: 321; George 
v. Goldsby, 23 Ala. 326. No case can be found, where tle 
deed of a feme covert, conveying her separate estate, was¢held 
valid, at law, except where the conveyance was under ah ex- 
press power to convey, in the instrument creating the estate, 
or was executed in conformity to a statute. The case of 
Hooper’s Executor v. Smith, 23 Ala. 639, does not decide that 
the deed of a married woman, conveying her separate estate, 
is good at law: nor can that case be: sustained, either upon 
principle or authority ; it stands alone, and in opposition to 
principle and all authority. The very extract from Clancy, 
on which it is based, shows, that it is in equity that a married 
woman, having a separate estate, is regarded as a :feme sole, 
and as such allowed to dispose of it. The attention of the 
court was not directed to the distinction between the effect of 
such conveyances at law and in equity. If it had been, the 
decision must have been different. It is therefore submitted, 
that that case cannot be properly adhered to; and that if itcan, 
it does not decide upon the effect of a deed. Not one of the 
other authorities relied on by the appellant’s counsel decides 
that a conveyance by a married woman of her separate estate 
is good at law. They all assert the general principle, which 
is not disputed, that in equity a married woman is regarded 
as a feme sole, in respect to her separate estate, and as such 
allowed to dispose of it. To-this extent the Virginia cases 
relied upon go, and ne further. They are all equity cases, 
(except West v. West,) and merely assert the general doctrine 
of the courts of equity. The case of West v. West, 3 Rand. 
373, decides, in conformity with the general rule, that a mar- 
ried woman may dispose of her separate personal property, 
by will. But the reason why she may dispose of her separate 
personal property by will, sd-as to pass a title to the executor 
or administrator, at law, while she cannot pass a title at law 
by deed, is, that the will does not take effect until after the 
coverture ceases, and the deed, if it take effeet at all; must 
do so during the coverture. It seems clear from what’ has 
been said, that the deed of Jenkins and his wife, if executed 
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by her, could not be set up in a court of law, to defeat a re- 
covery by her administrator. 

2. If Mrs. Jenkins could convey a title to her separate es- 
tate, which could be asserted in a court of law against her 
administrator, her deed is void for the want of a privy exam- 
ination pursuant to the Virginia statute.—-1 Rev. Code of 
Virginia, of 1819, p. 365, $15; 1 Call 190; 1 Munf. 518; 12 
Leigh 445; 97b. 200; Code of 1849, p. 513; Sess, Acts 1843-4, 
p. 53. It is contended, however, by the counsel for the appel- 
lant, that the statute does not apply.to personal property ; 
and Mr. Baldwin, in his written argument, says it would 
amuse a Virginia lawyer, to tell him that it did. This arro- 
gant assertion is denied and refuted in the opinion of distin- 
guished Virginia counsel, which Mr. Baldwin himself has filed 
on behalf of the appellant. It is also contended by the ap- 
pellant’s counsel, that if the statute applies to personal pro- 
perty, it does not apply to separate estates. In this respect, 
also, the Virginia counsel differs with the appellant’s ; and,he 
is sustained by the casé in 9 Leigh 200. But while the Vir- 
ginia counsel: admits, in his written opinion, that the statute 
applies to separate personal property, he argues, that it merely 
authorizes & privy examination in respect to conveyances of 
such property, while it requires it in a conveyance of separate 
real estate ; and the reason he gives for the distinction is, 
that without the aid of the statute, a married woman could 
convey her separate personal property by her sole act, but not 
her real estate. Now this is not true in respect to the real 
estate ; for she has precisely the same power to dispose of her 
separate real estate that she has to dispose of her separate 
personal property.—2 Story’s Eq. $§ 1389-90, and cases cited 
in note 3. As, therefore, the reason for the distinction does 
not exist, the argument falls to the ground ; and consequently, 
if the statute requires the privy examination in a conveyance 
of real estate, it requires it in a conveyance of personal. 
The case in 9 Leigh 200, is decisive to show, that a privy ex- 
amination is requisite to a conveyance of separate real estate: 
but the effect of the statute in a conveyance of separate per- 
sonal property is not passed upon. When, therefore, the 
court say a married woman may convey her separate personal 
estate by her sole act, the court must be understood as refer- 
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ring to her power when unrestricted by the conveyance 
creating the estate, and as having no reference to the restrain- 
ing effect of the statute. No question as to the effect of a 
conveyance of separate personal estate, without a privy exam- 
ination, was before the court, and of course none was decided. 
The statute, then, is not enabling ; for, according to the au- 
thorities cited, a married woman has precisely the same power 
to dispose of her separate real property that she has to dis- 
pose of her separate personal. If, therefore, she might have 
conveyed either, without the aid of the statute, the statute 
was unnecessary as an enabling statute, and consequently can 
only be regarded as disabling, or as enabling to convey a title 
that would be good at law, which before could only be asserted 
in equity. The latter construction seems to be the true one, 
so far as separate estates are concerned. As to the rule for 
construing a statute under such circumstances, see Smith’s 
Com. on Stat., § 581; ,4 Day’s Rep. 60. There can be no 
serious question that the statute applies equally to personal 
and real property. The terms “auy estate or interest” are 
as general and comprehensive as they can be to include both. 
2 Bouv. Inst., p. 212, § 1689. The proviso in the statute is 
a mere limitation of the wife’s liability upon any covenant or 
warranty in a deed by which she conveys real estate. The 
Code of 1849, p. 513, in terms, includes personal estate. The 
authorities for the section of the Code of 1849, referred to, 
show that no change had been made in the section of the Code 
of 1819.—See the Sess. Acts of 1843-4, p. 58. As no change 
had been made, and as the Code of 1849 refers in the margin 
to the Code of 1819, as authority for its provisions, the Code 
of 1849 must be regarded as a legislative construction of the 
Code of 1819, referred to in the margin. If these views be 
correct, they are decisive of the invalidity of the deed of Jen- 
kins and wife, so far as she is concerned ; and consequently 
the charge of the court to that effect was right. 

3. If the deed is void, as a deed, or for the want of a privy 
examination, it cannot operate as a parol declaration of a 
trust, or a gift, or an appointment; for by the laws of Vir- 
ginia, all such gifts are void.—1 Rev. Code of 1819, p. 482, 
§ 51; 6 Rand. 135; 3 Grat. 1; 9 Leigh 245; 1072.5. For if 
@ married woman is to be regarded as a feme sole, in respect 
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to her separate estate, at law, as well as in equity, her convey- 
ances must conform to the statute in all respects as if she 
were in fact a singlewoman. But this question does not arise 
upon the record. The charge was, that the deed presented no 
“a ak &e. 

4. There is not only no evidence in the record that Mrs. 
Jenkins executed the deed, but there is none that she ever 
delivered it, or recognized it. The mere fact that it was ac- 
knowledged by heft husband is no evidence that it had been 
delivered by her, either to him or to the trustees, especially 
when he swears that he does not know whether she executed 
it or not. A delivery will not be presumed against a wife, 
who is presumed to be under the coercion of her husband, 
when the deed purports to give him an interest in her pro- 
perty.--Gamble v. Gamble, 11 Ala. 966; 2 Dev. & Batt. Eq. 
65; 1 Stew. & Por. 56. 

5: There is no evidence in the record, that the trustees 
either ‘executed the deed, or accepted it, or assented to it. 
Until they did one or the other, the deed was wholly inope- 
rative at law. It was not beneficial to them; on the contrary, 
it imposed duties and liabilities upon them, without giving 
them any beneficial interest, or compensation. Their assent, 
under such circumstances, cannot be presumed.—Hulick vy. 
Scovil, 4 Gilman’s R. 159; Renfro v. Harrison, 10 Misso. 411; 
Kennedy v. Waller, 4 Hen. & Munf. 415. 

So then, whether the deed was void as to Mrs. Jenkins, at 
common law, or for the -want of her privy examination, or for 
the want of delivery by her, or for the want of execution, ac- 
ceptance, and assent of the trustees, it opposed no obstacle to 
the plaintiff’s recovery. 

III. At the time Jenkins sold the two sJaves, the legal ‘title 
and the right of possession were in his wife, so that the sale 
amounted to a conversion.—Hooper’s Ex’r v. Smith, 23 Ala. 
639; 13 Sm. & Mar.652. The right of action was suspended 
during the coverture. Upon the death of Mrs. Jenkins, the 
legal and equitable title united in her administrator, so that 
he could have sued the purchasers of the property and him 
who converted it by selting it. It seems clear, that if the 
title vested in the administrator, so that he could have ‘sued 
the purchaser, it vested in him so as to enable him to sue the 
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seller. The title, in either case, relates baek to the time of 
the sale.-—20 Ala. 338; 21 i. 458; 227. 199; 13 8. & M. 652. 
The plaintiff was, therefore, just as much entitled to recover 
the value of the two negroes sold by Jenkins, in Virginia, as 
he was to recover ‘the value of those remaining in his pos- 
session. — 

The case cited by the appellant’s counsel, from 7 Leigh 66, 
has no resemblance to this. In that case, the-husband had no 
remedy against the wife, either at law or in equity ; conse- 
quently, his administrator had none. In the case cited by 
the appellant’s counsel, from 3 Leigh 255, the legal title was 
in the husband, by Kis purchase, and consequently his executor 
was entitled to recover the property from the cestut que trust. 
That case, therefore, is not like the present. But if it were, 
it only shows, there is a difference between the law of Vir- 
ginia and the law of Alabama, in relation to the remedy in 
such a case. That cise shows that the remedy is in equity. 
The cases decided by this court show, that where a convey- 
ance -is made to a married woman, without the intervention 
of a trustee, upon the dissolution of the coverture the legal 
and equitable title unite, so that the wife or her administrator 
can sue or defend a suit for the property at law.—Knight v. 
Bell, 22 Ala. 198; Powell v. Glenn, 21 ib. 458; Randall v. 
Shrader, 20 7. 338; Puryear v. Puryear, 12 7b. 13; same par- 
ties, 16 ib. 491-2; Cook v. Kennerly, 12 7. 42; Gunn v. Bar- 
row, 17 7. 747. Conceding, then, that the case in 3 Leigh 
255, shows that the remedy of Mrs. Jenkins’ administrator 
would have’ been.in equity, it does not affect the plaintiff's 
right to recover here, where the remedy is different. The 
remedy is governed by the law of the forum.—2 Ala. 397. 

The record does not show that any question was made in 
the court below, as to the right of the plaintiff to recever 
the value of these two slaves, if he were entitled to recover 
at all. The charge only relates to the measure of damages, 
in respect to them. It is too late, therefore, for the defendant 
below to objeet that he was not liable to accotnt for them 
at law. 

But it is objected, that the charge is wrong in respect to 
the measure of damages for the conversion of these two slaves. 
The charge of the court on this point was strictly correct, and 
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in exact conformity with Lee v. Matthews, 10 Ala..682, It 
is contended, however, that Jenkins was not. accountable for 
the profits of these two slaves, during the coverture, and that, 
therefore, interest should only have been given from the time 
Mrs. Jenkins died. It is a sufficient answer to this position, 
to say, that it does not appear from the record that Mrs. Jen- 
kins lived with and was maintained by her husband; and 
it is only in that event that he would not be accountable for 
hire and profits. Besides, the sale of the slaves was a wrong- 
ful act ; if it be true, therefore, that if he had not sold. the 
slaves he would not have been accountable for. the profits, 
having wrongfully sold them, he cannot be heard to say that 
he shall be in as good a situation, notwithstanding, as if he 
had not violated his trust. This answer to the objection 
seems to be conclusive. 

_ But it is contended, that there was no evidence of the priee 
for which one of these slaves was sold, and therefore there 
could be no recovery as to that. This is a mistake. The bill 
of exceptions states, that there was “evidence tending to 
show the conversion and value of the slaves sued for.” This 
is a sufficient answer to that objection; but if it were not, 
the charge itself was right, and if the verdiet was wrong, it: 
cannot. be reached by writ of error: a motion for a new trial 
was the proper remedy. 

It is contended, also, by the appellant’s counsel, that the 
charge was wrong in respect to the measure of damages for 
the conversion of the other slaves. The charge is, that “the 
measure of damages would be the highest value proved, from 
the time of the demand to the time of the trial, or the value 
at the time of the conversion, with interest on that value.” 
This is the general rule-—Ewing v. Blount, 20 Ala. 694; Lee 
v. Matthews, 10 i. 682; Tatum v. Manning, 9 7. 144; Sedgw. 
on Dam. 502-3, which see particularly. If there be any error 
in the charge on this point, it is in favor of ‘the appellant. 
Besides, it was waived and cured by the agreement to be found . 
in the judgment entry, that the judgment, as to all the slaves 
except the two sold, might be discharged by deemed the 
slaves. 

IV. The claim now set up by Jenkins, that he is entitled 
to the slaves in controversy, jure mariti, is another after- 
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thought. There is nothing in the record upon which that 
question can be raised. But if there were anything, it is suf- 
ficient to say, that Mrs. Jenkins’ administrator is entitled to 
recover the slaves: for the purpose of paying her debts. It 
will be time enough for him to set up that claim, when the 
estate comes to be distributed. 

Upon the whole, it is submitted for the appellee, that there 
is no error in the charge of the court, and that the judgment 
should be affirmed. 

CHILTON, C. J.—We shall first ascertain the legal effect 
of the deed from John Williams to his daughter Janette Jen- 
kins.” Did it vest in her a separate property in the slaves 
therein mentioned? We are satisfied, upon a careful analy- 
sis of the whole instrument, that such was the intertion of the 
grantor, and that according to’the construction of such instru- 
ments by the courts of Virginia where the deed was made, 
such was its legal effect there at the time of its execution. 
It is manifest’ from the face of it that it was drawn by an 
illiterate and inexperienced draftsman, and such instruments 
should not be subjected to those rigid rules of legal criticism, 
which might properly enough be applied in-the construing of 
more formal and technical instruments. The great point to 
be attained in the construction of all written instruments, is 
to arrive at the true meaning and intention of the parties to 
them, and, if that intention be lawful, to give effect to it.—20 
Ala. 710 ; 22 2. 433. ° 

In this ‘deed, the father gives to his daughter, then a mar- 
ried woman, and the lawful heirs of her body, the slaves in 
controversy, forever, to the proper use and behoof of said 
daughter and her heirs as aforesaid, and binds himself, his 
heirs, &c., “to make the above named property a clear and 
undoubted a right, as much so as can be made by word or 
deed, from the claim and‘elaims from every person or persons 
whatever, to my daughter and her lawful heirs as above men- 
tioned.” 

It is true, that the law favors the marital rights of the hus- 
band ; and in order to exclude him, there must be a clearly 
expressed intention. The language used should be such as to 
forbid speculation as to what the probable object of the donor 
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might have been.—Pollard v. Merrill & Eximer, 15 Ala. 174. 
In the language of Judge Story,, “‘ the purpose must clearly 
appear beyond any reasgnable doubt, otherwise the husband 
will retain his ordinary legal marital rights over it.”—2 Sto- 
ry’s Eq..§ 1881. At the same time, however, it is well set- 
tled, that no particular language or form is necessary to 
create a separate estate in a married woman: it is sufficient 
if, from the whole instrument by which it. is limited, the 
intention clearly and unequivocally appear.—Cuthbert. v. 
Wolfe, 19 Ala. 373; 17 ib. 232. In the case before us, the 
donor gives the property to his daughter, and to the heirs of 
her body, to the proper use and behoof of said daughter, and 
binds himself to make her title as clear and undoubted as 
could be done by word or deed—a right free from the claim 
of every person whatever, and, of consequence, from the hus- 
band’s claim. It would be difficult to find language more 
comprehensive than the donor here uses. True, it is inserted 
somewhat informally, as a species of warranty in a deed .of 
gift, which, being voluntary, is perhaps. nugatory ; but it 
serves to explain the other portions of the instrument, and to 
show that the intention was to exclude every one from claim- 
ing and enjoying any right to the property except his daugh- 
ter, to whose proper or particular individual use he gives it. 
See Griffith’s Adm’r v. Griffith, 5 B. Mon. Rep. 113. It 
would seem absurd to say that he bound himself to vest the 
right in his daughter, to her proper use, free from the claims 
of all and every person, and consequently from the husband’s 
claim, and at the same time gave the property to the husband. 
It is evident that the donor points to the husband, and the 
manner in which he is conveying the title, and not to any 
supposed defect in the title growing out of his want of ability 
to confer a good one. He is to, make her such title.as will 
secure the property to her proper use, exclusive or free from 
the claims of every other person—the right is to be, in this 
respect, “as clear and undoubted as could be made by word 
or deed.” It would, we think, among the illiterate, be very 
difficult to find language more expressive of an intention to 
give the property to-the daughter, and to exclude the husband 


as well as every one else. 


As to the effect of the deed from Richard Jenkins and wife 
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(Janette) to J.P. Camden and Samuel T. Williamson, we have 
had some difficulty, and find some conflict of authority. 

Before, however, proceeding to discuss this point, it is 
proper to observe, that the objection insisted on by the coun- 
sel for the appellee, that it was not proved to have been exe- 
cuted by Mrs. Jenkins, cannot be sustained. The appellee 
introduced the copy of the deed, and read it to the jury him- 
self, not as the deed of the husband only, but as the deed of 
the parties whose names appear attached to it. The bill of 
exceptions states, in enumerating the items of proof made by 
the-parties respectively, that the second item of proof offered 
by the plaintiff below was, “The copies attached as exhibits 
to the interrogatories, which were admitted in evidence, in 
lieu of the originals, by consent of the defendant’s counsel. 
The defendant also admitted, that the originals-of said copies 
had been executed, proven, acknowledged, and recorded, as 
endorsed and certified on said copies.” Having introduced 
and read them to the jury, generally, without any attempt to 
limit their effect as proof, the appellee cannot now be heard 
to say they. were not proved. He conceded their genuineness 
by reading them ; nor is the concession at all restricted by 
the admission on the part of the counsel for the defendant in 
the court below, “ that the originals of said copies had been 
executed, proven, acknowledged, and recorded, as endorsed 
and certified on said copies.” This has reference to the regis- 
tration of the instruments. It was an admission obtained for 
the benefit of the plaintiff below, designed to enlarge the 
effect of his proof, and not to limit the operation of the deeds, 
orto question their genuineness. 

Let us proceed to consider its legal operation, as respects 
the rights of the parties before the.court. 

The action is trover, by the administrator of the wife, 
against the husband, to recover for the conversion of slaves 
in whom, as we have shown, the wife had a separate estate, 
secured by the deed of gift'from her father. This deed pur- 
ports to convey these slaves to Camden and Williamson, in 
consideration of the love and affection which Richard, the 
husband, and Janette, the wife, bore towards their daughter, 
Ann Richard Jenkins, and for any child or children thereafter 
to be born, to have and to hold to the said Camden and Wil- 
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liamson forever, &c., “in trust, nevertheless, that they shall 
permit the said Richard Jenkins and Janette, his wife, during 
their natural lives, or the natural life of the survivor of them, 
to remain in quiet and peaceable possession of said slaves and 
their future increase, &c., and to take the profits thereof to 
their own use during their lives.” 

If we concede the right and the capacity of the parties to 
convey, the effect of the deed would be, to vest the legal title 
in the trustees named in it, and the beneficial interest in the 
husband and wife during the coverture ; and if the wife sur- 
vived the husband, she would be vested with the complete 
title, as the trust, in that event, would be fully executed, no- 
thing remaining for the trustees to do; but upon the death 
of the wife, the husband surviving, the title remains in the 
trustées, in trust for him during life, and after his death for 
the personal representatives of the wife. 

The question then arises, Is the deed valid? @an husband 
and wife join and make a valid deed, transferring her sepa- 
rate property in chattels to a third party, which can be set 
up by the husband, after the death of the wife, in a court of 
law? In other words, can the wife create an interest, by 
deed, pending ‘the coverture, in favor of her husband, in her 
separate personal estate, which can be regarded by a court of 
law? 

I have been not a little perplexed in looking into the au- 
thorities to find the question left by them in so much uncer- 
tainty and doubt. 

Whatever may be the doctrine as held by some of the States 
in the Union, it is now well settled in England; and is so held 
by the Supremé Court in this and some of the other States, 
that a feme covert, with respect to her separate estate, is to 
be regarded as a feme sole. The doctrine asserted by Lord 
Chancellor Thurlow in Fettiplace v. Gorges, (1 Ves. Jr. 46; 
S. C. 3 Bro. Ch. Rep. 8,) that where personal property is 
given to a married woman to her sole and separate use, it is 
subject to all the incidents of property vested in persons sui 
juris, among which is the jus disponendi, is generally received, 
and we think correctly, as a just’ and proper exposition of the 
iaw upon this subject.—2 Bright on Hus. & Wife 220 ; Jaques 
v. Methodist Episcopal Church, 17 John. 548 ; 20 Wend. 570; 
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Roper on H. & W. vol. 2; p. 182; Vizonneau v. Pegram, 2 
Leigh 183 ; ‘Lee v. Bank U. States, 9 Leigh 200. 

In order to pass the:title to the wife’s real estate, by the 
common law, it was necessary that she and her husband should 
join in levying a fine ; and in England, since the act abolish- 
ing fines and recoveries, (3d and 4th William IV. ch.-74,) mar- 
ried women are enabled; with the concurrence of their hus- 
bands, and in certain cases without such concurrence, to 
dispose by. deed, or relinquish any estate they: may have, as 
effectually as they could .do if sole; provided, such deed be ac- 
knowledged by her on privy examination befere some officer 
pointed out in the act; and similar acts, providing for. val- 
idating the deeds of femes covert upon acknowledgments taken 
after previous examination apart from the husband, have 
been passed in most (if not all) of the States. These are 
enabling statutes, conferring upon the wife a power which she 
did not before possess, and were not designed to take away 
any power which she previously possessed of making a valid 
disposition of her separate personal estate. -Such we regard 
the statutes of Virginia. requiring a privy examination of the 
wife as a pre-requisite to her making a valid conveyance of 
her-realty.—See Rev. Code of 1819, p. 365, § 15. - Gifts, by deed, 
or otherwise, by a married woman of her separate: personal 
estate, remain unaffected by the statute, as respects the rights 
of the parties to them, and as between the parties themselves. 

We refer to this-mode, pointed out by the statutes, by which 
married women, in conjunction with their husbands, can pass 
the legal title to their real estate, and which is but the sub- 
stitute for the common-law mode of fine and recovery, merely 
to show the anomaly which would exist, if there was no 
method of passing the absolute interest in the wife’s personal 
chattels. As such property so often changes hands ;—so often 
consists of articles of merchandize, and commodities which 
must needs be sold or exchanged, or become of little or no 
value,—it would be very remarkable if they could not be dis- 
posed of, so as to vest the right in the purchaser ; and not 
less anomalous to hold that each purchaser or person who ac- 
quires the right from the wife must be driven into a court of 
equity, or be liable at.law for a conversion. of the propert 
and damages. oo 
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The distinction which exists between dispositions of real 
and personal estate by married women, as respects the neces- 
sity of a-private exammation apart from their husbands, is 
very correctly alluded to in Lee v. The Bank of the United 
States, 9 Leigh 200 ; and in the views taken by, the learned 
judges in that case, we fully concur. It it very clear, that 
no such examination is required to render the transfer of her 
separate personal estate available. 

We fully concur with the learned counsel for the appellee, 
that a married woman can enter-into no eontract upon which 
she can be charged in a court of law ; and this:irrespective of 
whether she has a separate estate or. not. The great case of 
Marshalt v. Rutton, 8 Term R. 547, has settled the law in 
England, and this case has: been followed generally in this 
country. That was an action.of assumpsit against.a married 
woman for goods sold and delivered. The other cases re- 
ferred to by the counsel -show. like efforts to make the wife 
liable, at law, upon her.contracts. This, we concede, cannot 
be done. But it by no means follows, because she cannot 
create a debt, or ineur an obligation, which can be made the 
ground of action at common law against her, or charged by 
legal process.against her separate estate, that she may not 
transfer a legal right to another, or such a right to the enjoy- 
ment of her personal property, which she owns separate and 
distinct from her husband, as a court of law will regard and 
uphold. It is conceded by all, that she may dispose of such 
property by will; why not in any. other manner by which 
such property is ordinarily transferred? True, if she make 
the disposition by deed, she is not, at law, liable upon the 
covenants contained in it—no action can be maintained at law 
against her upon it ; but it is effectual to pass all the interest 
she has, and she has the unlimited right. of disposition, as 
though she were sole. 

In relation to this point, Mr. Roper, in his work on Hus- 
band and Wife, page 229, holds the following language :—“ It 
having been once established, that a. married woman might 
lose that character, and act at law, by circuity through the 
intervention of trustees, as a single woman, in regard to real 
or personal estate settled to her separate use and disposition, 
a court of equity, disengaged from legal forms, went further, 
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and held that it would sdpply the omission of trustees, and 
raise a trust. upon the apparent intention ; so that, whether 
there be trustees or no trustees appointed, a married woman 
is now competent, at law or in equity, {although contrary to 
the rules and principles of the general common law,) to take 
and dispose of property limited to her separate use as a feme 
sole.” And-on page’ 240 the same author says, “ Where pro- 
perty is limited. to ‘the separate use of a married’ woman 
generally; without giving to her any particular power: of: dis- 
position, she may sell, pledge, or encumber it, in the same man- 
ner as if she were a feme sole.” 

In the case of Dewey v. Bayntun, 6 East 257, it seems to 
have been conceded by the court, that the husband and wife 
might contract pending the coverture through the medium of 
trustees, she purchasing with proceeds of her separate -pro- 
perty certain furniture, pictures, and statuary belonging to 
him. The question, on which the rule for a new trial was 
made absolute, was, whether there was not such inadequacy 
in the price to be paid as ‘stamped the transaction as fraudu- 
lent and a device to defeat the claims of the creditors. If, 
however, the parties.could not have contracted, in the view 
of a court of law, in reference to the wife’s separate property, 
the court should have made the case turn upon that point, and 
have readily disposed of it by that objection, which met it at 
the threshold. In commenting: upon this ease, Lord Eldon 
said, “From the only account I have-had of it, it appears to 
have been asserted, that a husband and wife could not, after 
marriage, contract, for a bona fide and valuable eonsideration, 
for a transfer of property from him to her or trustees for her. 
The doctrine is not so, either here or at law.” —Lady Arundell v. 
Phipps, 10 Ves. 148; Bright on H. & W. 109. 

In Wright v. Rutton, 2 Ves. R. 673, the Master of the 
Rolls takes the distinction between an assignment in trust by 
indenture, executed by husband and wife, for the benefit of 
the husband, of personal property bequeathed to the wife in 
the hands of the executor, and such an assignment of her sep- 
arate estate, thus—‘‘ The clear distinction is, that in point of 
law and the consideration of this court, a married woman has 
no disposing power, although she has a disposing mind. As 
to any property she has, the law and this court consider her 
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so much under the coercion of her hushand, that she cannot 
exereise any disposing power; with this exception, that though 
at law she is totally devoid of any property, any person may 
make her a feme sole as to particular property he gives her; but 
as to any other property which the donor has not given to 
her sole and separate use, she is a person having no disposing 
power ; and the husband cannot, in any way, act with regard 
to any property in a trustee for her, or dispose of it, without 
the intervention of this court, as he may upon choses in ac- 
tion”, &e. 

Suppose, in the case before us, the slaves had actually been 
delivered to the trustees named ‘in this deed, and a stranger 
had taken them out of their possession ; could not the trustees 
have maintained an action at law for their recovery, for the 
purposes of carrying out the trust reposed in them? It is 
certain that they could. Yet their right would have been 
derived from the married woman ; and whether from the deed 
or the delivery, makes no difference: it is still her act, or dis- 
position of them, which vests the title or right to maintain 
the action. 

Upon the whole, without citing further authority, we are 
of opinion, that Mrs. Jenkins had the right, either with or 
without her husband, to make any disposition-of these slaves 
which she could have made had sire been a single woman ; 
that she had a right to give them to her husband, or to create 
by deed, as she has here done, a trust or-use in his favor ; and 
that the personal representative of the wife cannot, in a court 
of law, in the face of this deed, recover the slaves of the hus- 
band. That the husband, who was the. wife’s equitable 
trustee, joined in the transfer, makes no difference. The agree- 
ment, so far as the wife was concerned, was executed, and 
the property is where a court of chancery would place it, if 
the husband resorted to no coercion or undue influence to 
obtain the transfer or deed. This is not an attempt, there- 
fore, to charge the wife, or her representative, upon her con- 
tract; but the husband alleges his possession to be lawful, not 
tortious, being secured in the use by the solemn act of his 
wife, upon which he has a right to repose. His possession 
and refusal to surrender the slaves is consequently no conver- 
sion.—See McCroan y. Pope, 17 Ala. 617; McGowan v. 
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Young, 2 Stew. & Por. 160; Lowremore v. Berry, 19 Ala. 130. 

We see no reason why the wife may not dispose of her sep- 
arate personal estate, as well by deed, as by writing not under 
seal, or by parol. The only effect of either mode of transfer 
is, to vest the property in the person to whom it is transferred. 
The wife is not personally chargeable, at Jaw, upon any such 
contract; but, when executed, it is operative to pass her in- 
terest. It is also readily conceded, that where the title is 
vested in trustees for the separate use of married women, they 
can only transfer an equitable interest, and not one which, at 
law, can over-ride the title of the trustee—Puryear v. Pur- 
year, 14 Ala. 121. But in this case, the donor conveyed the 
property to the wife herself; and if we concede that she could 
not, by reason of her coverture, take the title at law, yet it 
would vest in the husband, he consenting to it; and he is a 
party to the conveyance by which his present use is secured. 

In Hooper’s Ex’r v. Smith and Wife, 23 Ala. 639, we held, 
that under the act of 1848, securing to married women their 
separate estates, a feme covert may sell, charge, or dispose of 
her property without the consent or concurrence of her hus- 
band. She need not resort to a court of equity for power to 
sell her personal chattels. She has the power to sell and dis- 
pose of them precisely as if sole; and it were vain to say she 
has the power and right to sell, and yet deny her the power 
of vesting a right in the purchaser. We decide nothing as to 
her power over her real estate, as that question is not in- 
volved. 

The case cited by the counsel, of George v. Goldsby, 23 
Ala. 336, has no reference to the separate estate of the wife, 
and consequently is not opposed to the views we have above 
expressed. Neither will we say, that where the property is 
vested in trustees, she can transfer a legal right toit. All 
we decide is, that where personal property is conveyed di- 
rectly to the wife, to her sole and separate use, she and her 
husband can, by their joint deed, vest the legal title in trustees 
for their use and the use of the survivor for life; and that such 
deed may be set up by the husband who survives the wife, to 
defeat the action of trover brought by the personal repre- 
sentative of the wife.-—See, as to the wife’s power of disposi- 
tion, McCroan v. Pope, 17 Ala. 617. 
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But it is.said, this deed was never delivered, that the trus- 
tees never accepted the trust, and that there was no delivery 
of the slaves. To’ this we answer, it was admitted that the 
deed was executed, which implies a delivery. It was, more- 
over, introduced and read, as we liave before stated, without 
objection, and as against him who read it, the opposite side 
has the right to regard it as legal testimony, and as available 
to the full extent of its legal effect as a valid subsisting deed. 
having been offered without restriction as to its effect as tes- 
timony. ‘The execution of the deed rendered it unnecessary to 
make any formal delivery of the property. The law, more- 
over, does not require the mere useless ceremony of having 
the’property delivered by. the husband and wife to the trus- 
tees, that it might be delivered back immediately to them. 
That the trustees both executed the deed, is evidence that 
they consented to-act and -accepted the trust. As to the ex- 
ecution of the deed, see Puryear & Wallace v. Beard, trustee, 
14 Alfa. 121. ne bi 

As to the two slaves sold by the’ husband while they 
were the separate property of Mrs. Jenkins, and + before the 
deed by her and her husband to the trustees, we need only 
remark, that the wife’s right of action was suspended during 
the coverture. If she had survived her husband, we éntertain 
no doubt that she might have sued his personal represenfative 
for the conversion, if she did not expressly or impliedly con- 
sent to such disposition ; and since death has terminated the 
coverture by her decease, we see no reason why her personal 
representative may not bring the'action. If there be equita- 
ble sets-off, the party who insists upon them must go into 
equity for their allowance. We think the cases in our own 
court furnish abundant authority for sustaining the action. 
See Cook v. Kennerly, 12 Ala. 42; Puryear v. Puryear, 7d. 
13; 16: Ala. 491; Gunn v. Barrow, 17 7. 747; Randall, 
adm’r, v. Shrader, 20 7b. 338; Powell v. Glenn, 21 7. 458 ; 
Knight v. Bell, 22 2. 198. 

As to the damages: The true measure of damages, in an 
action of trover, where the thing converted has a fixed value, 
is that value at the time of conversion ; and the jury may give 
interest upon it. If the {value is fluctuating, the jury may 
take its highest value at any time between the conversion and 
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the trial.—Strong v. Strong, 6 Ala. 345; Tatum v. Manning, 
9 ib 149; Lee v. Matthews, 10 ib. 688-9 ; Ewing v. Blount, 
20 ib. 694. 

Let the judgment. be reversed, and the cause remanded. 





MILLER vx JONES’ ADMINISTRATOR. 


1. The.action of the courts of probate in granting letters testamentary, or of 
administration, though conclusive in those cases in whieh they have the 
power to act, may, like the sentences of all other courts, be assailed for want 
of jurisdiction ; and whenever a suit is brought by a person upon his title 
as administrator, a plea averring facts which show that the court from which 
his letters issued had no jurisdiction to grant them, is good. 

When a plaintiff declares upon his title as administrator by virtue of letters 
granted to him in this State, a plea averring that his intestate was not a resi- 
dent of this State at the time of his death, and that he haa no effects here at 
that time, does not show that the letters are void for want of jurisdiction in 
the court whieh granted them : the court of probate has jurisdiction to grant 
letters if property belonging to the estate is brought into the county after 
the intestate’s death, although he Was not a resident of this State and had no 
property here at the time of his death.—Clay’s Digest, p. 303, § 33. 

When application is made for letters of administration on the estate of a 
non-resident, if the petition alleges that ‘‘ there is property within the county 
belonging to the heirs of said estate, which is likely to be wasted, or so 
disposed of as to be lost to the said heirs, unless some one should be ap- 
pointed to administer upon said esfate,” such an allegation, it seems, is equiv- 
alent to an assertion of title in the estate; but whether it is or not is imma- 
terial, as it is not the a/legation in the petition, but the fact that there is 
property in the county belonging to the estate, which gives the court juris- 
diction to grant letters of administration, and the applicant is not held down 
to the ground stated in his petition. 

4. In detinue for a slave, if the damages are not proved, a nominal sum only 
should be given; and it is therefore error to instruct the jury, that, in the 
absence of proof as to the value of the slave’s hire, they might give interest 
on theagreed value of the slave by way of damages. 

5. A plaintiff in detinue may recover upon possession alone against one who 
has not as good a right to it as himself, and the defendant, in such case, can- 
not defeat his recovery by showing an outstanding title in a stranger, without 
connecting himself with it; but when the plaintiff’s right of recovery is 
based on his title, it may always be disproved by showing title in another. 

6. If one who has possession of a slave disclaims property in himself, and holds 
it for the estate of his father, he is estopped from denying the right of pos- 
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session to be in the estate ; and his declarations, in disparagement of his own 
title, are admissible evidence against him, or one claiming under him, to 
show the character of his possession. 

7. When the defendant in detinue claims under a purchase at sheriff’s sale 
from one who was éstopped from denying the right. of possession to be in 
plaintiff’s intestate, he cannot set up an outstanding title in a third person 
without connecting himself with it. 

8. By the Civil Gode of Louisiana (p. 521, ch. 23, § 2) slaves without written 
title may be prescribed by a possession of fifteen years; and slaves with writ- 
ten title ( Art. 3444), by a possession of five years. 


APPEAL from the City Court of Mobile. 
Tried before the Hon. ALex. McKinstry. 


Derinve by Franklin G. Kimball, as administrator of Isaac 
Jones, deceased, against Thomas P. Miller, for a slave named 
Jane. The plaintiff’s letters of’ administration, which were 
set out on oyer, were granted by the Probate Court of Mobile 
on the 28th day of December, 1852; and this action was com- 
menced on the 30th of Décember in the same year. The de- 
fendant pleaded— , 

“1, That the-plaintiff is not, nor ever hath been, adminis- 
trator of the rights and credits, goods and chattels, which 
were of the said Tsaac Jones, deceased, in manner and form as 
he hath alleged,” &c. 

“2. That the said Isaac Jones, deceased, had not, at the 
time of his ‘death, a mansion-house, or any known place of 
residence, in the county of Mobile, or elsewhere in the State 
of Alabama ; and that he did not die in the said county, or 
elsewhere in the State of Alabama, and had not any estate, 
or property, in‘the said county of Mobile, or elsewhere in the 
State of Alabama ; and that the said Probate Court of Mobile 
county had no authority, or jurisdiction, to grant. to said 
plaintiff administration of the goods and chattels,.rights and 
credits of the said Isaac Jones, deceased; and so defendant 
saith, that said plaintiff is not, nor ever hath been, adminis- 
trator,” &e. 


‘ 


“3. That the said Isaac Jones, deceased, during his life- 
time, resided in the State of Louisiana, and died‘in said State, 
more than eighteen years before the commencement of this 
suit, to-wit, on the — day of —— A. D, 1833, at West-Feli- 
ciana, to-wit, in the county aforesaid ; and that the said Isaac 
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Jones,.at the.time of his death, had not any mansion-house, or 
any known place of residence, in the said county of Mobile, 
or elsewhere in the State of Alabama, and did not die in the 

said county of Mobile, nor elsewhere in said State of Ala- — 
pama, and. did not have any estate or property in.said eounty 
of Mobile, or elsewhere in the State of Alabama; and af- 
terwards, (and more than eighteen years after the death 
of said Isaac Jones,) to-wit, on the 28th day of December, 
A. D. 1852, in said county, one Julia P. Canfield pre- 
sented and. filed in the Probate Court of Mobile county her 
petition, wherein she stated to the effect following—that is to 
say, that she, the said Julia P. Canfield, who was about to 
leave the State, and Elizabeth Ann, the wife of Newton Von- 
fleet, who resided in the State of Mississippi, and Robert O. 
Jones and James P. Jones, of the parish of West-Feliciana in 
the State of Louisiana, were the only heirs of Isaac Jones, 
who died in the said last-mentioned parish and State about 
the year 1833; that her father (died 7) leaving no will, and 
that letters of administration had never been taken out on his 
estate ; that there was property within this county belonging 
to the said heirs of the said Isaac, deceased, which was likely 
to be wasted, or so disposed of.as to be lost to the said heirs, 
unless some one should be appointed to administer upon said 
estate, to-wit, one mulatto girl, about eighteen years of age, 
and of the value (as petitioner believed) of about two thou- 
sand dollars;—and prayed the said court to commit the ad- 
ministration of said estate to the hands of such person, or 
persons as the said court might be pleased to select and ap- 
point ; and thereupon the said Probate Court afterwards, to- 
wit, on the — day of A. D. 1852, in said county, made 
an order appointing said plaintiff administrator of the goods 
and chattels, rights and credits, which were of said Isaac 
Jones, deceased, in his life-time ;—all which will more fully 
appear by the record thereof, remaining of record in said Pro- 
bate Court of Mobile county. And the defendant in fact 
saith, that the said Probate Court of Mobile county had no 
jurisdiction, or authority, to make said order, or to grant to said 
plaintiff administration as aforesaid ; and so defendant saith, 
that said plaintiff is not, nor ever was, administrator,” &c. 

“4, That he doth not detain said slave,” &e. 
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“5. That the said cause of action did ‘not accrue at any 
time within six years next before the commencement of this 
suit,” &e. 

The plaintiff demurred to each one of these pleas sepa- 
rately, and his demurrer was sustained as to the second and 
third. The grounds of demurrer specified in the second plea 
are, “1st, because, though every allegation of matter of fact, 
upon which defendant bases his said allegation of want of 
jurisdiction in said Probate Court, were true, yet, if plain- 
tiff’s declaration be true, the said Probate Court had juris- 
dietion in thé premises” ; antd, “ 2d, because, though it be true 
that said decedent, at the time of his death, was not a citizen 
of, and did not reside in, and had no property, estate, or 
effects, of any kind, nature, or description, in this State, yet, 
if after his death property belonging to his estate should be 
brought within the limits of the jurisdiction‘ of the courts 
here, and the same should be hete adversely held, or be wrong- 
fatly converted by strangers or third persons, the Probate 
Court of any county in this State wherein the same might be 
found would have jurisdiction to grant'letters of administra- 
tion, and letters of administration upon such a state of facts 
would be valid, and would confer upon the plaintiff the right 
to sue for such property ; especially as said plea does not show 
aright of property, or a right to sue, in any body else than 
plaintiff; and so plaintiff says, that said second plea is bad, 
and no answer to his suit as administrator; &c.” The same 
grounds of demurrer are specified, in short by consent, to the 
third plea. 

The evidence which was adduced on the trial is all set out 
in the bill of exceptions, and shows substantially the follow- 
ing facts: Tlie intestate died in Louisiana, in 1838 or 1834, 
possessed of several slaves, and leaving a widow and six chil- 
dren. Soon after his death his widow filed in the proper 
court, according to the Civil Code of Louisiana, a petition 
for a renunciation of the community of acquits and gains be- 
tween herself and her deceased husband, praying that an in- 
ventory of his estate might be made, and claiming as her 
separate property the negroes of which he died possessed ; 
and an inventory was accordingly made under an order of 

court, which shows’ that the intestate’s separate property at 
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the time of his death, consisting of articles of household and 
kitchen furniture, was estimated at about $90. The slave 
now in controversy was born, after the intestate’s death, of 
one of those which the widow claimed as her separate pro- 
perty. The widow'subsequently married one Daniel O’Dono- 
ghue; and a suit arising between her and some of the intes- 
tate’s children, the slave was run off from Louisiana by one 
Gayre, in consequence of said suit, and was afterwards deliv- 
ered by one Wharton to Mrs. Julia P. Canfield, who was a 
daughter of the intestate... Mrs. Canfield brought the slave 
with her to Alabama, and had her in her possession in 1852, 
in Mobile county, when an attachment was levied on her, as 
the property of Mrs. Canfield, at the suit of Thomas P. Mil- 
ler, the present defendant. Jones B. Canfield, who was a son 
of Mrs. Julia P. Canfield, and whose deposition was taken 
by the plaintiff, testified, that his mother never claimed the 
slave as her own property, but as the property of her father’s 
estate ; and that she told Miller, in the presence of witness, 
“that the girl did not belong to her, and that she held her as 
the property of the estate of Jones.” The slave was sold at 
public auction, on the 24th of December, 1852, under an order 
of court rendered in said attachment suit, and was purchased 
by the defendant, for the sum of $850; and she was then de- 
livered by the sheriff to said defendant, and a bill of sale 
executed for her. It was admitted that the value of the slave 
was $850, but there was no proof of the value of her hire. 
“For the purpose of showing what was the law of Louisiana 
in relation to the rights of married women, and the inheri- 
tance and succession of the estate of deceased persons, and in 
acquiring title to slaves by prescription, the defendant read 
in evidence to the jury, from the Civil Code of Louisiana, the 
following sections, viz., Nos. 866, 867, 870, 873, 875, 876, 
877, 878, 881, 882, 883, 884, 898, 928, 929, 934, 935, 936, 937, 
939, 996, 1007, 1008, 1010, 1034, 1049, 1088, 1089, 1090, 1105, 
982, 1006, 1025, 1055, 2314, 2315, 2317, 2369, 2377, 2380, 
2382, 3492, 3487, 3420, 3421, 3437, 3439, 3444, and 3447; 
and the plaintiff, for the purpose of showing what was the law 
of Louisiana in relation to the same subjects, and that the said 
laws were different from the law as contended for by defend- 
ant’s counsel, read to the jury certain other sections from the 
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Civil Code of Louisiana ; and the said Civil Code was de. 
clared by the court to be in evidence before the jury.” 
On this evidence the court charged the jury as follows: 
“That to entitle the plaintiff to recover in this ease, lie must 
show that he is entitled to the possession, or that he has the 
title with the right of possession. 

“That the question of title in this case was itiroels the 

title or right of possession of the plaintiff and the title or 
right of possession of the said Julia P. Canfield, through 
whom the defendant claimed ; and if the said Julia P: Can- 
field, whilst in possession of the slave sued for, stated that 
she held the said slave for the estate of said Isaac Jones, de- 
ceased, that declaration was evidence for the plaintiff that 
the possession she held was the possession of Jones’ estate ; 
and if Mrs. Canfield held the possession of said slave for the 
estate of said Jones, and if the said estate had the title or 
right of possession, the title of Mrs. O’Donoghue could not de- 
feat the action, unless the defendant connected himself i in 
some way with her title. 

“That the defendant could not successfully defend himself 
in this action by showing an outstanding title in any third 
person, other than Mrs. Canfield, without connecting himself 
with such outstanding title. 

‘ That by the laws of Louisiana, where no written evidence 
of title was shown, fifteen years’ possession was necessary to 
give title to a slave by prescription. 

“That, if the jury found for the plaintiff, vn might give 
him hire for the negro whilst in the defendant’s possession ; 
and in the absence of any proof as to what was such hire, they 
might allow him interest on the agreed value of the slave. 

“To all these charges the defendant excepted, and asked 
the court to give the following charges: 

“1. That, if the jury believe from the evidence that plain- 
tiff’s intestate, Isaac Jones, resided‘and died out of the State 
of Alabama, and had not at the time of his death‘any man- 
sion-house or known place of residence in the State of Ala- 
bama, and had no property or effects in the State of Alabama 
at the.time of his death, the Probate Court of Mobile county 
had no jurisdiction, on the 28th December, 1852, to grant let- 
ters of administration on his estate to the plaintiff, -and the 
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grant of letters of administration by said court to the plain- 
tif was void, and plaintiff was not (and is not) in law, by 
force of that grant, the administrator of the estate of said 
Isaac Jones, déceased, and the jury should find for the de- 
fendant. ; ; 

“2. That, if the jury believe from the evidence that the 
slave sued for in this action was born after the death of Isaac 
Jones, deceased ; and that said Jones.lived and died in the 
State of Louisiana; and that by the laws of Louisiana, as in 
evidence before the jury, and by the other evidence before 
them, they further believe that the mother of the said slave 
was not the property of the said Isaac Jones, deceased, but 
was the separate property of the Wife of said Jones,—then 
the jury should find for the defendant. 

“3, That, if the jury believe from the evidence that the 
slave sued for was held in the State of Louisiana, for more 
than five years before the bringing of this suit, adversely to 
the claim of the heirs and other representatives of the said 
Isaac Jones, deceased ; and that by the laws of Louisiana, as 
in evidence before the jury, such adverse possession gave a 
title by prescription to the slave to the person so holding such 
adverse possession,—then the plaintiff cannot recover the 
said slave in this action, and the jury should find for the de- 
fendant. 

“4. That in this action the defendant may show, under the 
pleadings, an outstanding title in any third person; and if, 
from the evidence, such outstanding title in a third person is 
shown, the plaintiff cannot recover. 

“5. That the fact that the defendant sued out an attach- 
ment against Julia P. Canfield, and under that attachment 
the said slave now sued for was levied on by the sheriff in 
the possession of said Julia P. Canfield, and was afterwards 
sold by the sheriff under an order of court made in said at- 
tachment suit, and at such sale was bought by the defendant, 
and was.delivered to him by the sheriff—these facts do not 
prevent the defendant from defending himself in this case by 
showing an outstanding title in any third person.” . 

The court refused each one of these charges, and the de- 
fendant excepted to each refusal ; and he now assigns for er- 
ror the rulings of the court, as above set out, in sustaining the 
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demurrers to his second and third pleas, in the charges given, 
and in the refusals to charge as requested. 


Wy. Boy es and Wy. G. Jongs, for the appellant : 


1. The grant of letters of administration to the plaintiff 
was made by a court having no jurisdiction: it was not 
merely voidable, but absolutely.null and void ;. .and so the 
plaintiff was not, and is not in law, the administrator of Isaac 
Jones, deceased. In England, the granting of administration 
appertained, according to circumstances, either to the Eccle- 
siastical Court of a bishop, or of an arch-bishop. - If it was 
made by a court not having jurisdiction, it was absolutely 
void.—1 Williams on Ex’rs, 175, 181, note y ; Prince’s case, 
5 Coke’s Rep. 30; The King v. Sutton, 1 Saund. R. 274, note 
3, and 275, note c. The same doctrine has been repeatedly 
held in the United States.—Griffith v. Frazier, 8 Cranch 9; 
Ex parte Baker, 9 Leigh 719; Wales v. Willard, 2 Mass. 120; 
Sigourney v. Sibley, 21 Pick. 101; Ewing v. Sneed, 5 J. J. 
Marsh. 459; Creath v. Brent, 3 Dana 129; Wilson v. Frazier, 
2 Humph. 30; Echols v. Barrett, 6 Geo. Rep. 443; Slade v. 
Washburi, 3 Ired. 557; Springs v. Erwin, 6 2. 27; Johnson 
v. Corpenning, 4 Ired. Eq. 216; Gayle & Pitts v. Blackburn, 
t Stew. 429. 

The Probate bieubisd in Alabama is a nouns of limited and 
special jurisdiction. Hence its jurisdiction to make any order 
must be shown by the record ; and if it makes an order in a 
case in which it has no jurisdiction, such order is not merely 
voidable, but absolutely null and void.—Gayle & Pitts v. 
Blackburn, I Stew. 429; Taliaferro v. Bassett, 3 Ala. 670,674; 
Johnson and Wife v. Collins, 12 7b. 322; Bishop’s Heirs v. 
Hampton, 15 7b. 767. The grant in this case was made on 
the 28th December, 1852, before the new Code went into op- 
eration. The Probate Court had no jurisdiction, except such 
as was conferred by statute. These statutes are found in 
Clay’s Digest 301, § 22, and 303, § 33: they give jurisdiction 
to grant letters of administration—1st, to the Probate Court 

of the county in which the decedent had a mansion-house or 
known place of residence; 2d, if he had no such place of 
residence, to the Probate Court of the county in which he 
died ; or, 3d, in which his estate, or the greater part thereof, 
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shall be. This case does not-come under either of these heads. 
The law provides for administration, where any person died 
in this State, or died Out of the State, having property in this 
State at the time of his death. It did not provide for the 
case of a foreigner, living and dying out of this State, and 
having no property in this State. This is the manifest mean- 
ing of the words and spirit of the statute. The same statate 
has been expressly held in Mississippi not to apply to cases 
in which the decedent had no property in the State at the 
time of his death, though property which had belonged to 
him was-afterwards brought into the State—Wright v. Beck, 
10S. & M. 277,-281. 

When a plaintiff sues as administrator, the defendant may, 
by special plea, set-out facts showing that the grant of admin- 
istration to-the plaintiff was void, either for want of juris- 
diction in the court making it, or for any other cause. The 
same facts may sometimes be shown under the general plea 
of ne ungues administrator; and where (as in this case) the 
property never was in ‘possession of the decedent, or the ad- 
ministrator, they ‘would probably be a good defence under 
the general issue of non detinet, which puts the plaintiff on 
proof of his title. —2 Stark. Hv. 315, 317; 3 Chitty’s Pl. 940-1, 
and notes; Stokes v. Bates, 5 B. & C. 491; 2 Greenl. Ev. 341-2. 

If these principles are correct, the court erred in sustaining 
the demurrers to the second and third pleas, and also in re- 
fusing to give the first charge asked by the defendant. 

‘2. As isa’ Jones lived and died in Louisiana, leaving his 
property in that State, and his widow, his children and heirs 
living in that State, the right and title to such property are 
governed by the laws of Louisiana. By the laws of Louisiana, 
a married woman may have and hold property separately 
from her husband. If after his death she renounces the ac- 
quits and gains of the common property, and eauses an inven- 
tory ef his property to be made, she is entitled to take and 
hold her separate property.—Civil Code of La., arts. 2314, 
2315, 2379, 2380, 2382, 2384.. The evidence is positive, that 
the negro Jane was not born until after Jones’ death ; and it 
conduces to show, that the mother of Jane was the separate 
property of the widow, and was claimed-and held as such by 
the widow for many years, (more than five years,) in Louisiana, 
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adversely to the heirs of Jones, who lived also in that State, 
The effect of this claim and possession of the widow is not 
weakened by the fact of there having been no administrator 
of Jones’ estate appointed in Louisiana. There was no neces. 
sity for any such appointment: by the law of Louisiana, the 
right and title to all the estate, real and personal, of a de- 
cedent, is cast on the heir by the mere operation of law, just 
as real estate is by the common law; and the heir may sue 
for any of it immediately.—Civil Code La., arts. 866, 867, 
870, 873, 875, 876-884, 898, 928, 929, 934, 935, 936, 939, 1007, 
1010, 1088, 1090. The heirs of Jones then, immediately upon 
his death, and without any grant of administration, might 
have sued in Louisiana any person holding any of Jories’ 
property, real or personal, adversely to them. By the Lou 
isiana law, title to slaves is acquired by preseription, by an 
adverse possession of five years in’ good faith (Civil Code 
La., arts. 3420, 3436, 3437, 3438, 3439, 8444, 3445, 3447); 
and prescription runs even against a vacant succession (Jb., 
art. 3492.) The evidence conduced to show, first, that the 
slave never was the property of Jones, or of his estate, but 
was the separate property of the widow ; or, even if this was 
not sufficiently shown, it conduced to show, secondly, that the 
widow claimed and held it in good faith adversely to Jones’ 
heirs in Louisiana, for such a length of time as gave her a title 
by prescription. That this is a good defence, against a suit 
brought by Jones or his representatives, for the property in 
this State, is well settled.—Goodman v. Marks, 8 Porter 84; 
Howell v. Hair, 15 Ala. 194; Jones v. Jones, 18 ib. 248, 253; 
Newcombe v. Leavitt, 22 7b. 631. 

3. In detinue, the defendant may defeat the plaintiff’s action 
by showing an outstanding title in a third person.—Dozier v. 
Joyce, 8 Port. 303; McCurry v. Hooper, 12 Ala. 823; Tanner 
v. Allison, 3 Dana 422. 

4, There was nothing in the peossedings of Miller under 
the attachment to constitute him a trespasser, so as to prevent 
him from defending himself in this case by showing a superior 
outstanding title in a third person. 

). There was no evidence whatever given to the jury as to 
the hire of the negro, or the worth of her hire or services 
whilst in the defendant’s possession. It was undoubtedly 
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error for the court to charge that, in the absence of any such 
proof, the jury might give interest on the agreed value, in 
lieu of hire. 


JoHN T. TAYLor, contra: 


1. The letters of administration were not void on the ground 
that there was no property in the county of Mobile at the 
time they were granted. It is true, the record in one place 
alleges that the slave Jane, the property in question, was the 
property of the heirs of Jones, instead of alleging it to be the 
property of his estate; but it is clear, on a proper view of 
the whole record, that the latter allegation was intended,— 
that the proof sustained it, and that the court.viewed it in 
that light, and assumed jurisdiction on that ground. Nor 
were the letters void on the ground that there was no property 
in the county at the time of the death of Jones. The proper 
and only reasonable construction of the section of the act re- 
lied on by the appellant, is, that there shall be property in 
the county at the time the letters issue. But, giving to the 
section the construction for which the appellant contends, still 
it does not affect this case. General powers in all orphans’ 
court matters are given to the probate judges; and by section 
31 (Clay’s Dig., p. 303) and the 8th section of the act of 1850 
(p. 22), the jurisdiction to issue letters of administration is 
unrestricted, and given to all the county-court judges. If this 
section stood alone, the powers in this case could not be de- 
nied. The 22d section of the act in Clay’s Digest (p. 301) 
merely restrains the general power in certain cases: when a 
person dies out of the State, and has no residence in the State, 
but has property in a particular county at the time of his 
death, then the court of the county in which the property is 
shall have the prior and only right to issue letters; but in a 
case where the intestate does not die in this State,and has no 
place of residence in this State, and no property here at the 
time of his death, then this 22d section, if the appellant’s 
idea of it be correct, does not bear upon it, and leaves the 
general power given by the 31st section in full force. The 
22d section is simply to establish prior rights, in certain cases, 
in certain counties. My position, then, is this: In a case 
where the deceased died out of the State, and had no residence 
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and no property in the State at the time of his death, and no 
letters have been granted in any other county in this State or 
any other, and property is afterwards found in one county in 
this State, and no fraud is charged,—then the Probate Court 
where the property is at ‘the time the letters issue has juris- 
diction whenever a necessity is shown. In this case a neces- 
sity is shown, by the statement in the record that the property 
would be lost or converted unless an administrator was ap- 
pointed to protect it. Besides, the record does hot show that 
the property was in Louisiana at the time of the decedent’s 
death : it uses the words of the act, and must bear the same 
construction, and therefore be understood to allege that the 
property was in Alabama at the death. 

2. The proof shows that Mrs. Canfield received the pro- 
perty from and as belonging to the estate; that she never 
claimed it as her own, but held it as the estate’s; and that 
the appellant levied on it as Mrs. Canfield’s, had it sold as 
hers, and bought it, knowing the character of her possession. 
Mrs. Canfield was clearly estopped from setting up an out- 
standing title, and the appellant cannot assume a better posi- 
tion than she had. 

3. But, even if the appellant should be allowed to make this 
defence, he entirely failed to make it out ; and the court there- 
fore correctly refused the charges asked on this point. The 
proof is positive that the legal title was in Jones; and the 
court will see that, giving to the appellant’s evidence its full- 
est scope, it only showsa claim or assertion of title, without 
any proof of a title in fact. It is true, the evidence alludes 
to aslave named Jane, once in possession of Mrs. O’Donoghue; 
but if this is the negro now sued for, which is not shown, still 
she got the possession from Jones, or took it after his death. 
But (it is said) she kept this possession until it ripened into 
a title by limitation under the laws of Louisiana; and the 
court was asked to charge, that five years would give title 
under that law. This charge was properly refused, on two 
grounds, viz., Ist, the full possession was not proved ; and, 2d, 
because it required fifteen years instead of five, (Civil Code, 
arts. 3433, 3437, 3438, 3439, p. 521,) and one setting up this 
prescription must prove a continuous, uninterrupted possession 
for the full time ; which was not done in this case. —Art, 3466, 
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p.525. The statute of five years only applies where a written 
title is shown and proved.—Arts. 3487, 3489, 3452. 


GOLDTHWAITE, J.—In England, as the power to grant 
letters testamentary, or of administration, is lodged exclu- 
sively in the Ecclesiastical Courts, the act of those courts in 
cases in which they have the power to act, has always been 
held conclusive (Cow. & Hill’s Ph. Ev., 1 vol. 843) ; and the 
same rule is applied in the same cases in this country, to thore 
courts to which this power is given by statute-—Wells’ Will, 
5 Litt. 274; Brown v. Gibbon, 1 Nott & McC. 236; 1 Pick. 
535, 541; 14 2. 280. But the sentences of these courts, like 
those of every other court, are assailable for want of jurisdic- 
tion, and whenever a suit is brought by one on his title as 
administrator, if the facts in the plea show that the court 
which granted the letters had no authority to act, the plea is 
good.—Buller, J., in Allen v. Dundas, 3 Term R. 180; 2 Cow. 
& Hili’s Ph. Ev. 364. The ground on which the second plea 
rests is, that the court had not the power to grant letters in 
any case where the decedent was not a resident of, and had 
no effects in this State at the time of his death; but in Rob- 
inson v. Robinson, 11 Ala. 947, we held directly the contrary, 
and we are satisfied with the correctness of this decision. 
The case last cited disposes of the second plea, and makes the 
third rest, alone, on the fact that the application for letters 
did not allege that there was any property belonging to the 
estate of the deceased within Mobile county. We incline to 
the opinion, that, looking at the whole application, and ap- 
plying the rules of construction with the iiberality which we 
think should obtain in regard to proceedings in the Probate 
Court, the allegation of property in the heirs was equiva- 
lent, under the circumstances, to an assertion of title in the 
estate. But it is unnecessary to go so far; for we are satis- 
fied, that, giving to the application the construction contended 
for by the appellant, the applicant would not have been held 
down to the ground stated in the petition. It was not the 
allegation of the petition which gave the court authority to 
act, but.the fact that there was property belonging to the es- 
tate of the decedent within the State at the time the letters 
were issued ; and as the plea does not negative the existence 
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of this fact, it fails to show the want of jurisdiction. The 
view we have taken is conclusive as to the second and third 
pleas and the first charge requested. 

In relation to the other points: The case must be reversed 
on the instructions given to the jury, that in the absence of 
any proof as to what the hire of the slave sued for was worth, 
they might give interest on the agreed value of the slave by 
way of damages. The damages, in an action of detinue, are 
for the detention of the thing sued for ; and in ease of slaves, 
the value of the hire is the best, if not the only criterion of 
the injury occasioned by the detention. These damages 
should be proved, and if not established by the evidence, a 
nominal sum only should be given. It is true, that the hire 
of slaves is generally worth the interest on the money ; but 
upon the same principle, if a slave was generally worth one 
hundred dollars, or a horse thirty, we might dispense with 
any proof of the value whatever. Such a rule would be en- 
tirely too loose, especially in cases in which more satisfactory 
evidence could always be offered ; and in such cases the fail- 
ure to offer testimony would, upon a familiar principle, ope- 
rate against the party on whom the law cast the onus. The 
measure of value which the law fixes for the use or detention 
of money, cannot, with any propriety, be applied as the rule 
of compensation for the use of a slave. 

The question we have just determined not going to the 
merits of the case, it is proper, with reference to the conduct 
of the cause on another trial, to consider the other questions 
presented upon the record ; the principal of which is, as to 
the right of the appellant to set up the title of Mrs. O’Dono- 
ghue in order to protect himself. In discussing this question, 
we do not consider it necessary to pass upon the evidence 
contained in the record. It was treated by the court below 
as conducing to establish such a title, and we shall so con- 
sider it. 

It is certainly true, that in the action of detinue, the plain- 
tiff may recover upon possession alone, against any one who 
has not as good a right to the possession as himself. He re- 
covers on the right he has to have the thing delivered to him. 
Where the possession alone would entitle the plaintiff to a 
recovery, we do not see how the other party could defeat it, 
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by proving title in a stranger unless he connected himself 
with it, thus proving that he had the better right., But 
where the claim is based not upon possession, but on the title, 
there the claim may always be disproved by showing that the 
title is not in the plaintiff, but in another. Thus, if the plain- 
tiff was to show that he was the owner at a period anterior 
to the suit, the defendant might well show that he had parted 
with the title before the commencement of the action, and thus 
defeat a recovery,—not by showing any right in himself, but 
by proving that the other party did not occupy a position 
which would entitle him to recover. In the present case, 
therefore, the defendant below might properly have set up the 
title in Mrs. O’Donoghue, unless he was estopped by the act 
of the party under whom he claimed, or unless the possession 
of the plaintiff prevented him. Conceding that Mrs. Can- 
field actually held the possession of the slave for the estate of 
Jones, we think she would be estopped from denying the 
right of possession to be in that estate, because such a denial 
would be inconsistent with the relation she occupied... It is 
clear, also, that her declarations to that effect, while in pos- 
session of the property, would be evidence as to the character 
of her possession,—not conclusive,—but entitled to such weight 
as, under all the circumstances, they deserved ; but if they 
satisfied the jury of the fact that she so held, then her possess- 
ion would be the possession of the estate, and the appellant, 
claiming through her and obtaining her right only, could not 
set up a title ina third person, at least without connecting 
himself with it. 

Applying these principles to the charges given, the first 
charge was correct. The second was erroneous, as it asserted, 
in effect, that although the claim of the plaintiff was based 
upon neither the title nor the possession of the estate of Jones, 
a recovery could be had upon the evidence disclosed by the 
record. We say this was the effect of the charge, for the rea- 
son that, if the evidence proved that Mrs. O’Donoghue, as the 
wife of Jones, held a separate estate in the mother of the 
slave sued for, then, on the death of Jones, by renouncing the 
acquits and gains of the common property, and causing an 
inventory to be made of the property of her deceased hus- 
band, she acquired a perfect title to her separate property 
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(Civil Code of Louisiana, arts. 2314, 2315, 2379, 2380, 2382, 
2384); and if the jury did not find that Mrs. Canfield held 
the possession of the slave for the estate of Jones, the right 
of the administrator to recover would turn upon the fact as to 
whether the title was in the estate; and this would be dis- 
proved, by showing the title to be in another, without con- 
necting himself with it. 

In relation to the laws of Louisiana upon the question of 
title by prescription, we think the ruling of the court was cor- 
rect. By the Civil Code of that State, (Art. 2415,) it is re- 
quired that all sales of slaves “shall be made by authentic 
act, or under private signature” ; and all verbal sales of that 
species of property are declared null. By reference to the 
several articles of section 2, chapter 23, (page 521,) it will he 
seen, that slaves without title cannot be prescribed, except by 
a possession of fifteen years. Article 3444, which was relied 
on by the appellant, allows a prescription for slaves with title 
by a possession of five years; but we construe this article 
with reference to article 2415, which, in effect, declares verbal 
titles to be void. 

What we have said will be sufficient for the correct conduct 
of the cause upon another trial, upon the questions presented 
by the present record. 

Judgment reversed, and cause remanded. 





WALKER, Execvrrix, vs. WALKER’S DISTRIBUTEES. 


1, The arsent of an executrix to a specific legacy to herself of a life estate in 
two slaves, will be presumed, when the facts are, that she is the widow of 
the testator ; that she did not dissent.from the will, although it would have 
been greatly to her pecuniary advantage to do so; that she promptly quali- 
‘fied as executrix,and kept the estate together (under the will) for three years, 
for the purpose of raising and educating the children ; that in the meantime, 
by her industry, economy, and prudent management of the estate, she totally 
exonerated it from all indebtedness; and that she ceased to be executrix 
after all the debts were paid, and claimed a credit on final settlement of her 
administration for services rendered by said slaves to the estate after the tes- 
tator’s death. 
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2, In such case, her assent, though not given until all the debts of the estate 
were paid, or even until the day before she ceased to be executrix, relates 
back to the testator’s death, and she is entitled to a credit for the value of 
the services of the slaves to the estate, as proved, from the testator’s death. 

8. An executrix held entitled to a credit, on final settlement, for lawful jail 
fees paid by her to regain the possession of certain slaves belonging to the 
estate, who had been taken up and committed to jail as runaways, when the 
evidence showed the following facts: That the executrix was the widow of 
the testator, and no other person than herself and her children was interested 
in the estate ; that the estate was kept together under the will, and the plan- 
tation kept up and cultivated ; that the overseer employed by her was cruel 
and severe towards the slaves, and several of them had previously run away 
on account of his cruelty, and had been taken up and committed to jail, 
“for which and other jail fees allowance had been made”; that said overseer 
made good crops, but was finally discharged by the executrix, in the fall of 
the same year, on account of his severity to the slaves. 


APPEAL from the Court of Probate of Macon. 


In the matter of the estate of Edwin C. Walker, deceased, 
on the application of his executrix for a final settlement of 
her administration. 

The testator died in September, 1847, after having executed 
his last will and testament, in which he appointed his wife his 
executrix, and which contains the following clauses : 

“Ttem 1. After all my just debts are paid, it is my will and 
desire, that the remainder of my property, both real and per- 
sonal, shall be kept together for the benefit of raising and 
educating my children, and remain so until my wife Julia Ann 
does marry,‘or either of my daughters does marry or become 
of age. In case there should be a division, by marriage or 
otherwise, it is my will and desire, that the younger children’s 
part of my estate should be kept together as a joint property 
for their benefit. Should I not purchase a farm before my 
death, it is my will and desire, that my executrix or admin- 
istrator should purchase a farm, sufficient to work my hands, 
out of any moneys that may belong to my estate; and the 
remainder and overplus, after the support of my family, to be 
expended for negroes, or any other property, for the benefit 
of said joint estate, or of the children’s estate, as the case 
may be. 

“Ttem 2. It is my will and desire, that Thomas P. and 
William S. Miller shall have, out of the joint funds of my 
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estate, one thousand dollars each, to be given to them by my 
executrix, &c.; to be paid to them at the time they may be- 
come of twenty-one, discretionary with my executrix, or at 
the age of twenty-five, of each legatee mentioned in this item. 

“Ttem 3. It is my will and desire, that my wife Julia Ann 
shall have, during her lifetime, negro man Arnold, about 
forty-five years old, and his wife Hannah, about thirty-five 
years old, and an equal distributive share of the remainder of 
my estate, both real and personal, with my children, during 
her lifetime, and at her death to be divided equally among my 
surviving children. 

“Item 4. It is my will and desire, that the remainder of 
my estate be divided equally among my children, as specified 
in the second item ; my daughters’ part to be settled on them, 
during their lifetime, for the benefit of them and their heirs, 
in the hands of some qualified trustee, for their use alone. In 
ease either of my daughters die without lawful issue, then 
their portion (shall?) be equally (divided?) between my sur- 
viving children. 

“Ttem 5. Whenever a division may take place of my estate, 
it is my will and desire, that the lands shall be valued, and 
the amount of the legatee’s or legatees’ part to be paid to them 
out of moneys arising from the younger legatees’ joint estate, 
if it can be done without sacrificing or selling their negroes.” 

This will was attested by only two witnesses, and was ad- 
mitted to probate on the 14th September, 1847. The widow 
qualified as executrix on the 18th October, 1847, and had 
charge of the estate from that time until some time in 1852 
(the record does not state the precise time.) On the final 
settlement of her administration, at the June term, 1853, she 
claimed a credit of $750 for services rendered to the estate 
by the said slaves Arnold and Hannah ; and presented three 
vouchers for money paid to one W. F. Wade, amounting to 
$34 50, jail fees for runaway negroes belonging to the estate. 
The evidence in relation to each one of these items is stated 
at sufficient length in the opinion of the court, and for that 
reason it is omitted in this place. The court refused to allow 
any one of these credits, and the executrix excepted to each 
refusal ; and these rulings of the court are now assigned for 
error. 
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Geo. W. Gunn, for the appellant : 

From the provision contained in the third item of the will, 
no doubt can be entertained as to when the right and enjoy- 
ment vested : it is evident that the testator intended to confer 
upon his wife, during her life, the slaves named, over and 
above what each one of his children should take, and that the 
same should vest in her at his death; and such being his in- 
tention, the same should prevail. When a legacy is given 
generally, without appointing the time for its enjoyment, it 
vests immediately upon the testator’s death.-—Frierson v. 
Frierson, 21 Ala. 549; Capal’s Heirs v. McMillan, 8 Port. 
197; Hunter v. Green, 22 Ala. 336. 

It is insisted, however, that the second clause requires the 
estate to be kept together, and that, giving effect to the whole 
will, the widow is not entitled to the enjoyment of the ser- 
vices of these slaves until a distribution shall have been had 
under the provisions of this second item. If there is any con- 
flict or repugnancy in the will, it will be found in these two 
provisions ; and if such repugnancy exists, the latter clause 
must prevail.—1 Jarm. on Wills, pp. 393 to 408; 22 Ala. 336; 
5 ib. 143; 2 Stew. 170. But, since the law requires all the 
provisions of the will to be reconciled, if possible, the question 
arises, whether or not these two clauses can be reconciled 
with each other, and with the other provisions of the will. 
For the appellant it is contended, that this may be done, by 
decreeing to the widow the present enjoyment of these two 
slaves, and allowing hire for their services. <A different con- 
struction would defeat the testator’s evident intention to give 
the widow the additional advantage of the services of the 
slaves over and above each of his children. To say that the 
use of the property, with the right, did not vest in her until 
a distribution of the estate, would not only sacrifice the third 
clause to the second, but would sacrifice the specific bequest 
in the third clause te the general bequest in the second; and 
this is not allowable.—21 Ala. 549; 575.143. The provisions 
of this will differ from that in the case of McLeod v. McDonnell, 
6 Ala. 236, and more nearly resemble that in Frierson v. 
Frierson, 21 Ala. 549. 

If this construction be the correct one, there can be no doubt, 
under the facts disclosed by the record, of the error in the 
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refusal of the court to allow the widow credit for the services 
of the slaves. The proof is, that they were profitably em- 
ployed in the service of the estate, and that their services 
were worth to the estate $250 per annum; and further, that 
she acted in good faith, and freed the estate, partly by the 
services of these slaves, of large and heavy debts then hanging 
over it. 

The court erred, also, in refusing to allow the appellant 
credits for the three vouchers paid to W. F. Wade. The 
proof shows, that she acted in good faith; that by means of 
her industry, economy, and prudent management, she relieved 
the estate from the embarrassment in which the testator left 
it; that she discharg2d the overseer because of his cruelty to 
the slaves ; and it fails to show that she had notice of his 
cruelty until after the demands in question became a charge 
against the estate. It was necessary for her to pay these de- 
mands, in order to get possession of the slaves taken up; and 
there can be no justice in requiring her to pay them out of 
her own funds. All reasonable and proper allowances should 
be made in favor of an executrix thus circumstanced.—Pinck- 
ard’s Distributees v. Pinckard’s Adm’rs, 24 Ala. 250; Moore’s 
Executors v. Moore’s Distributees, 18 ib. 242. 








Ciopton & LIGoN, contra: 


The appellant being both executrix and legatee, her pos- 
session of the negroes during her administration of the estate 
will be referred to her right as an executrix, and not as 
legatee, unless she has done some act equivalent to an assent 
to the legacy ; and, if her acts are equally applicable to her 
character as executrix, as to her title of legatee, they will not 
constitute an implied assent.—2 Lomax on Ex’rs, p. 133. The 
estate is shown to have been in debt; and whilst the bill of 
exceptions states that she has freed it from debt, yet it does 
not state the time when these debts were paid. From the ac- 
count current of the executrix set out in the record, we dis- 
cover that she was paying debts as late as August, 1852. She 
would certainly be considered as holding the negroes in her 
right as executrix so long as there were debts unpaid. Whilst 
she held them as executrix, the estate would be entitled to 
the proceeds of their labor: she would not be permitted to 
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take these proceeds, until she elected to take them as a lega- 
tee. For these reasons, the allowance asked for the hire of 
said negroes ought to have been refused. 

If, however, the above conclusion is not correct, the allow- 
ance was properly refused, for another reason: The allowance 
was asked for the sum of $750, the full value of their hire from 
the time she took charge of the estate as executrix until the 
time of her final settlement ; and she was certainly not enti- 
tled to hire for the first eighteen months. The statute giving 
to a legatee the right to sue for his legacy, at common law, 
limited that right to the expiration of eighteen months from 
the probate of the will. Having no right to sue for it, or, by 
parity of reasoning, no right to take the negroes as a legatee, 
she has no right to their hire during that period. 

But, if the judge below was wrong in the reasons and prin- 
ciples upon which he refused the allowance, the result which 
he attained was tievertheless correct, and the executrix was 
not entitled to an allowance for the hire of the negroes, for 
the reason, that, upon a proper construction of the will, said 
negroes were to be kept together with the balance of the es- 
tate, until the period for a division fixed in the will had 
arrived. Every attempt will be made to give the whole will 
such a construction as will render each part of it effectual ; 
and, in the attainment of this object, the local order of the 
limitations is disregarded, if it be possible by a transposition 
of them to deduce a consistent disposition from the entire will. 
1 Jarm. on Wills, pp. 415-16; Walker v. Walker, 17 Ala. 399; 
Stallsworth v. Stallsworth, 5 2b. 146; 2 Paige 122. The gen- 
eral intent, although first expressed, will overrule the parti- 
cular. This is now well established.—1 Jarm., p. 411, note, 
and cases cited ; 2 Williams on Ex’rs 714; 11 Gill & J. 206. 

Applying these principles to the construction of this will, 
it seems evident, the intention of the testator was that these 
two negroes should remain and be kept with the residue of 
his estate, for the benefit of raising and educating his children, 
until his widow married, or either of his daughters mar- 
ried or became of age, when a division was to take place. 
What was the general intent of the testator, as ascertained 
from a construction of his whole will so as to make one 
part harmonize with the others? In the first clause of 
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his will, he provides for keeping his estate together, after 
paying his debts. When, however, his widow married, 
or either of his daughters married or became of age, his 
estate was to be divided ; and, in the third and fourth clauses, 
his object was, to arrange the manner in which that division 
was to be made—that is, Arnold and Hannah were to be taken 
out of the estate, and then the remainder to be equally divided 
between his widow and children. This manner of a division 
is provided for in two separate clauses, because he intended 
his widow to have only a lifetime estate in her portion. This 
construction is further supported by the fact, that, in the same 
clause in which he gives his widow Arnold and Hannah, he 
also gives her an equal distributive share in the remainder of 
his estate. The construction which gives her a right to the 
possession of Arnold and Hannah immediately upon the pro- 
bate of the will, or earlier than the period fixed in the will 
for a division, will also give her a right to the same possess- 
ion of an equal distributive share in the residue of his estate, 
and thus defeat the object of the testator to keep his estate 
together. 

The other allowances, asked by the executrix for payments 
made to W. F. Wade for apprehending and committing run- 
away slaves, were properly refused, for the reason, that these 
slaves ran away on account of the cruel treatment of an over- 
seer, who was retained by the executrix ; and that, too, after 
she had been compelled to pay other fees of a similar kind in 
a previous year, (which had been allowed her in former annual 
settlements,) and which were also caused by the cruel treat- 
ment of the same overseer. These expenses were incurred 
by the improper and cruel treatment of her own agent, and 
by her disregard of her duty to protect said property. 


RICE, J.—The bequest of the two slaves Arnold and 
Hannah, contained in the will of Edwin C. Walker, to his 
wife during her lifetime, is a specific legacy. Upon the evi- 
dence set forth in the record, the court below decided, that 
she was “entitled under the will to the possession and services 
of said two slaves, but as she had permitted them to remain 
in the service of said estate, of which she was possessed as 
executrix, and not having signified her assent in any manner 
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to take them as a legatee, she was not entitled to an allowance 
for their services.” It becomes our duty to inquire whether 
this decision is correct. 

We admit, that the assent of an executor is as necessary to 
a legacy bequeathed to himself, as to a legacy bequeathed to 
any other person ; but this rests on the principle, that until 
he has examined the state of the assets, he is incompetent to 
decide whether they will admit of his taking the thing be- 
queathed as a legacy, and whether it must not of necessity be 
applied in satisfaction of debts.—2 Williams on Ex’rs 850. 
It is as a protection to the executor, that his assent to a legacy 
is required by law.—Jb. 843, 844. 

His assent may be either express or implied. When the 
legacy is to himself, he may not only in positive terms an- 
nounce his election to take it as a bequest, but such election 
may also be implied from his language or his conduct.—2 
Williams on Ex’rs 850, 846. Any expression or act of the 
executor, which shows his concurrence to the thing bequeathed, 
will amount to an assent.—4 Bacon’s Abr. 112. A small mat- 
ter will amount to an assent—an assent being but a rightful 
act ; especially where the estate is clearly solvent, and there 
is no probability that the legacy will be needed to pay the 
debts of the estate.—6 1b. 331. 

In certain cases, the assent of the executor may be presumed, 
upon the principle that, in the absence of evidence, the exe- 
cutor shall be taken to have acted in conformity with his duty; 
as when an executor dies after the debts are paid, but before the 
legacies are satisfied. So, the assent of an executor may be 
concluded from the legatee’s possessing himself of the sulject 
bequeathed, and retaining it for some considerable time with- 
out complaint by the executor.—2 Wms. on Ex’rs 848. And 
so, (we feel safe in adding,) the assent of an executrix to.a 
specific legacy of a life estate in two slaves to herself, ought 
to be presumed, when the facts are, that she is the widow of 
the testator; that she did not dissent from the will within the 
year after its probate, as she might have done, under the act 
of 1812, (Clay’s Dig. 172-3,) greatly to her own pecuniary 
advantage ; that she promptly qualified as executrix, and for 
at least three years continued as such to keep the property 
together (as directed by the will) for the purpose of raising, 








a ae ARMIN at A la et rl. aha 





270 ALABAMA. 


Walker, executrix, v. Walker's Distributees., 
Serre tas Mets debe ‘ Sete toes 


educating, and benefiting the children of the testator; that 
in the meantime, by her industry, economy, and skilful man- 
agement of the estate, she has totally exonerated it from all 
indebtedness ; that in all these matters she acted in good faith ; 
that after all the debts of the estate were paid as aforesaid, she 
ceased to be executrix; and that in her account current fora 
final settlement of her administration, she claimed a credit or 
allowance for a certain amount for the services rendered to 
the estate by the two slaves specifically bequeathed to her ag 
aforesaid, since the death of the testator—Gantt v. Phillips, 
23 Ala. 275. From these facts, we feel bound to presume the 
assent of the executrix to the specific legacy of the said two 
slaves to herself. 

It makes no difference, in this case, when that assent was 
given ; for, if not given until after all the debts were paid, nor 
until the day before she ceased to be executrix, it had re- 
lation to the time of the testator’s death, and entities her to an 
allowance against the estate for the amount she proved the 
services of these two slaves to have been worth to the estate 
since the testator’s death.—2 Wms. on Ex’rs 849, 850, 876, 877. 

The Probate Court erred in refusing this allowance to the 
appellant. 

We now proceed to inquire, whether the Probate Court 
decided correctly, in refusing to the executrix any credit or 
allowance for the lawful jail fees set forth in the bill of excep- 
tions, which she paid to the jailor of Macon county to regain 
the possession of certain slaves of the estate, who had been 
arrested and lodged as runaway slaves in the jail of said 
county in August and September, 1852. 

If the executrix, after ascertaining that these slaves were 
in jail, had, without some legal excuse, permitted them to re- 
main there, thus increasing the jail fees, and depriving the 
estate of their services, she would have been guilty of a viola- 
tion of her duty. No reason, or excuse, is shown why she 
should not have taken them out of jail. She could not get 
them out, without paying the jail fees. Yet the court below 
has, in effect, decided that, although she did pay the fees, and 
thereby restored the slaves to the service of the estate, she 
shall lose the money thus paid for the benefit of the estate. 

The record shows, that the testator left his estate much in 
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debt ; that he directed his property to be kept together until 
the occurrence of one of several specified events; that neither 
of the events thus specified has yet occurred ; that the execu- 
trix is the mother of his children’; that she has kept the 
property together, and freed the estate from debt; and that 
she and her children are the only persons who can possibly 
lose anything by the abuse of the slaves, or by any other im- 
proper management of the estate. The record also shows, 
that in 1852, and prior thereto, the executrix had in her em- 
ploy an overseer who was cruel and severe upon slaves ; that 
some of the slaves had been severely whipped by him, and 
several of them had run away in consequence of his cruelty, 
and‘ been taken up and committed to jail, for which and other 
jail fees allowance had been made; that these things had oc- 
curred before the particular slaves ran away for whose jail 
fees a credit or allowance was now claimed by the executrix; 
and that said overseer made good crops, and continued in the 
service of the estate until in the fall of 1852, when he was 
discharged by the executrix on account of his severity to 
slaves. Such is, in substance, all the evidence relating to the 
decision now under consideration. 

An executrix, in this State, has all the rights and powers 
which she has by the common law, except soar as those rights 
and powers are abridged or modified by statute—Woolfork 
y. Sullivan, 23 Ala. 548. Under such a will as that of the 
testator in this case, the law allows a large discretion to the 
executrix, in the management of the estate, and in the selection 
of overseers. In the exercise of this discretion, she is not to 
be subjected to liability, if her acts are not unlawful, and are 
attended with reasonable diligence and good faith.—Hext v. 
Porcher, 1 Strob. Eq. 170. 

Whether the executrix acted properly or improperly in 
employing such an overseer as she did employ, we do not feel 
called on now to decide; for, if it be conceded that, in em- 
ploying him, she acted improperly, we all agree that the 
evidence does not prove that the running away of the parti- 
cular slaves as to whom the jail fees in question were paid, 
was the proximate result of her act in employing him.—Jones 
v. Donnell, 13 Ala. 491; Sedgw. on Dam. 74-5; Vickars v. 
Wilcocks, 8 East’s R. 1; 2 Greenl. Ev. § 256, 
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Without deciding whether there are not other valid legal 
reasons, which would induce us to hold the action of the court 
below erroneous, in refusing to the executrix any allowance 
for the jail fees specially set forth in the bill of exceptions, 
to-wit, those paid by her in August and September, 1852, it 
is clear from the single ground above stated, that the Probate 
Court erred in this refusal. And for the errors in the several 
rulings above considered, the decree of the Probate Court igs 
reversed, and the cause remanded. 





ADAMS anp WIFE vs. ADAMS. 


1. A promise by defendant, upon valuable consideration, to give his daughter, 
who was plaintiff ’s wife, ‘‘a full share of his property, which then and there 
was worth $25,000”, is too indefinite and uncertain to support an action 
under the Code. 

2. It seems, however, that a promise by a father, upon valuable consideration, 
to make his daughter equal in property to his other children, (or to give her 
so much as would make her share equal to a given portion of his estate ; as, 
one-fourth, one-fifth, &.,) is sufficient to support an action, if the parties 
contemplated its present execution upon the performance of the considera- 
tion. 

8. Such a contract, although its execution may be postponéd by circumstances 
beyond a year and a day, and although the defendant’s estate consists entirely 
of lands, is not within the statute of frauds. 

4. When a contract admits of two constructions, one of which will destroy, and 
the other uphold it, the latter construction must prevail. 

5. When no time is specified for the performance of a contract, the law requires 
that it shall be performed within a reasonable time. 

6. When plaintiff below is appellant, and assigns for error the overruling of his 
demurrer to the plea, the judgment will be reversed, and the cause remanded, 
if the plea is bad, although the complaint also was demurrable. 


APPEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 


Tuis action (Spencer Adams and Wife v. John Adams) was 
commenced in March, 1853. The complaint was in these 
words : 























aun due. 
for t the ist day of 
Etere was & eo Siti ee between 
lefendant ahd Onewane Candellyrglativerto the. will and 
eof, Spencer ‘AdamsSry, deveascd, the dé@fendant prom- 
i Lplaintitt Spencer Adamsy that, ifjheavould make, or effse 
sto-be inade, unto,him, thevsajd defendant, a good and lawful 
Efe to all the right,«title, ortinterest, that-the said Jane Can- 
“dell, daughter, of the said Spencer Adams, deceased, had or 
Shas to the north-west.quarter of section thirty, and the west 
half of the south-west quarter of section thirty, in township 
“Aifteen, range eight,—being two huydr ed and forty acres; and 
“would also abandon, or cauge to be abapdone®, a certain suit 
Zin chancery in respect*to said controversy, about to be brought 
against said defendant; (all of which said Spencer Adams then 
“and there promised and undertook,to do,) he, the said defend- 
sant, would giveyphaintitt Elizabeth Adams, who is-said de- 
“Pondant’s daughter, a full share Of his property, which then 
ang. there -wgs, worth twenty-five thousand dollars; and 
tiffs avers, that said Rpencer Adams did, well and truly, 
Pl what he*hadsso undertaen andgpromised, but’ that 
said defendant, on his part, has utterly failed and refused to 
perfor wWfis safd undertaking and pr ouise ; to ome + 
ageltiv@aty,five thou#and dollars. 

The defendant pigadeg, il short by consent} 0% the first 

count— ie 

“1, That he is not fiidebted as therein allege) or in any 

—_ manner, to the said plaintiff. 

. The statute of limitations of three year s, the first count 
being for an open account. 

. Payment of the account or demand therein alleged.” 

" a to the second count he pleaded, in short by consent— 

“4. That he die not promise in manner and torm as.al- 

leged,” &e. 

“5. That the said estate of the said defendant, in the second 
count of the complaint mentioned, consists of lauds and real 
estate ; and that defendant’s promise, if any was made by him, 
as in the said second count aHeged, was not in writing, signed 
18 
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by the defendant; 
“6. That, defen 
count, if.any such, 
within one year ron 
not (and is not) 












one by, him: thereunto ized, "wy. > ts 
“7. That sf promise ‘any gol was ‘tfadte ~ sls wi . i, 
consideration. ~ ‘y % 


“8. That if any protnigatieig ghd by defendant, olen” 
in. said second count, the -consid@bation thereof was not, in 
has not been performed. - . on = 

“9. The statute of limitations of six years. te ae 

“10. The general i issue, to each count in the conmpleint. 7 wae 
_ The plaintiffs took issue on all these pleas, except the fifth .F 

and the sixth, to which they demurred; “because plaintiffs? oer 
aver in their said count a performance of their said contract, 
as set out in said second count.” The* court overruled’ these ... 
demurrers, and the plaintifis then replied to the’ fifth plea, > > 
“ that heretofore, fo-wit,*on ‘the day @hd ‘year aforesaid, the: rs 
said Spencer Adams, one ofthe plaintiffs, in pursuance of: his” : 
promise, agreement, and undertaking with said fefendant, a8, 
set forth in the said secénd count, dideause tobe made ta’- 
the.said defendant @ good ahd lawful titlesto all the tight On 
interest that the said Jane Candell had or has to the’ said 
land described in said count, by deed duly executed™by the 
said Jane and one Abner Gandell, her.husband, which said; 
deed, plaintiffs aver, was received«and aceepted- ‘byesaid de- 
fendant, and that under said deed said défendant is now, and 
has been, in the quiet and peaceable possession and enjoyment 
of said lands; and plaintiffs aver, moreover, that said Spen-- 
cer Adams did abandon the bringing of said suit in chancery, 
as set forth in said count, as he promised and undertook to 
do; and so plaintiffs aver, that said Spencer Adams hath 
fully done and performed all that he undertook and promised ; 
and this they are ready to verify.” To this replication the 
defendant demurred, “because said replication is, in sub- 
stance, but a re-assertion of the allegations of the said second 
‘count, and no new issue is thereby raised ; and because it is 
not a sufficient reply to said fifth plea.” This demurrer was 
sustained, and the plaintiffs then took issue on the fifth plea. 
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ee __ Sui ‘against’ aay . ‘favor. to 
2 : be thade to him good ‘warfanty * to a: ng ™ 
r had been befére that eo by défendant, and» for 


whichbhe supposed ffs titles werenot perfect, containing. two 
hundred and forty acres ; and (a3 some of the witnesses stated) 
wouk] i fature ‘let bim alone’, or ‘treat him properly’, then 
he, would’ make thé wife of plaigpilf who was deféndant’s 
daughter, ‘ equal with his other children’, or ‘ equal with his 
other heirs in his estate’; and that, in that case, her portion 
of the estate would bea sh $15,000. There was no written 
éyidence, Whatey er of ‘this agreement. Plaintiffs farther of 
feredeproof, ‘tending to show that he had complied onhis 
part, by” ‘gbint doning the bringing of the chancery suit, ‘and 
getting’a warranty deed to the land ; but there was evidence, 
-also, tending to show that plaintiff had not ceased to annoy 
and ‘vex defendant. At was further in proof, that defendant’s 
estate consisted of a darge tract of land in Dallas county, and 
a large 'tiumber of slaves, and other property. 

“Under this proof, the court charged the jury, that; if det 
fendant’s estate consisted of land.as well as personal property, 
then, under the pleadings in this case, plaintiffs could ‘not re- 
eover in this action ; to which charge plaintiffs excepted. st 

All the rulings of ‘the court above set out are OK. apeigned 
for. arg’ 

Gro. We Garin, for the appellants : ane? 

1. The court below erred in overfuling” the denturrer to 
the fifth plea. That plea ‘wa8 intended as.an answeP to:the 
second count of the declaration, Which set out the special eén- 
tract between the parties, and averred a full performance by 
the plaintiffs. As a plea, then, of confession and avoidance, 
it is not good, because, if plaintiffs performed, the statute of 
frauds cannot be pleaded.—Brock v: Cook, 3 Port. 464 ; 
Cumming’s Heirs v. Gill’s Heirs, 6 Ala. 562; Rake’s Adm'r 

v. Pope, 7 2b. 161 ; Woodward v. Smith, 7. 112. 
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2. The same authorities show that b court erred, also, in 
overrufi g the demurrer to the sixth p! ea. “This plea should 
have Mewed, that the contract was not to have been per- 
forfned in a.year and a day. —Chitty on Contracts, p. 207. 

3. There’ ‘was error, ie in sustaining the demurrer to the 
replication’ to the fifth p Authorities supra. 
»  4.°The diarge of the cohrt was erroneous ; because, 1st, it 

i8 justly to be inferred from the contract that defendant's per- 
formance was to be in money, or property at a valuation, as 
he himself valued the interest of a child-at $15,000; and, 24, 
because.issue was taken on the fifth plea, which alleged.the 
while estate to be in lands, while the proof showed that it 
consisted of lands and negroes: the plaintiffs’ side of the issue 
Was sustained, and they should have had a verdict. 


J. H. CamMpsetnt and J. W. LApS.ey, contra: 


Tlie rules’of pieading require that a demurrer shall be vis- 
ited upon the first error that intervened in the pleadings, and 
therefore a demurrer to a plea goes to a.defect in the declara- 
tion.. The second count of the, declaration in this case is 
fatally defective : it does not allege a valid canse of action. 
If it be conceded that a sufficient consideration to support a 
promise is alleged, still no sufficient promise is alleged. The 
promise alleged is, “to give Elizabeth Adams, daughter of 
defendant, and wife of plaintiff, a full share of his property, 
which was then and there worth $25,000.” If this promise 
had been proved in the very terms in which it was alleged, 
how could the j jury render a sensible verdict for the plaintifis ? ? 
What is meant by. a “full share” ?. How many shares’were 
there?. When, and how, was the gift. to be’made? The 
proof, to make ont a case. for plaintiffs, must have gone be- 
yond. the allegations of the declaration. .Though the Code 
dispenses with the formality of a common-law declaration, 
still the complaint must contain the substance of a common- - 
law declaration—that is, it must state a complete and valid 
causeof action.—Erwin & Williams v. Erwin, at the last 
term. 

But the fifth plea is good. It silane that the promise re- 
lated to‘lands and was not in writing. The promise, there- 
fore, was void under the statute of frauds; and being abso- 
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lutely void, plaintiff’s compliance could not make Piatinc 
It is unnecessary to cite authorities to sustain this proposttion. 
The sixth plea, which alleges that the defendant’s promise, 
as set out in*the second count, was not to be performed? with- 
in one year from the time of the making thereof, and was, not 
in writing, is-certainly good under thé. ‘statute, ot fronds, 
Clay’s’ Digest): §254°$ 1; Codep§ 15blaw*%. SS 
The replication to the fifth plea. is simply a re'assertion of 
the allegations of the’complaint, that plaintiffs had performed 
their part of the agreement. If defendaiht’s\prommise was void, 
the plaintiffs could not give.it validity hy any act of theirs. 
The ehatge of ‘theygourt must be construéd*in connection 
with theevidence, which would have authorized the court to 
instruct the jury that plaintiffs. could not reéever atall. ~The 
defendant’s promise, as proved, was not binding on him ; and 
even if it had been reduced to writing, and signed, ng aétion 
could be maintained upon» it,—the ‘promise. proved being, to 
make his daughter “equalwith the rest of his children”, or 
equal with his other heirs.” ‘The promise, at‘all events, was 
void as to the lands; and a contract void~dn ‘part, by the 
operation of the statute of frands is void i .teto—Loomis v. 
Newhall, 15 Pick..159 ;:Van Alstine vy. Wimple, 5 Cowén’s ° 
R. 162. Anagreement to procure another to convey land, 
not being in writing, is void.—Gray v. Patton, 2B: Mon. 12; 
Henley v. Brown, 1 Stew. 144; Chitty on Contracts, p. 268, 
note 1. The agreement of the plaintiffs, therefore, as well as 
that of defendant, is void, and leaves defendant’s eowiee 
without consideration. oe te 
‘Tf there was error, the plaintiffs were not injuredyby it, apa 
therefore this court will not reverse, The whole. record. 
shows, ‘that plaints are not entitled to recover. + 4 







CHILTON, C.. J.=The second ‘count, in thes map 
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lars’; hat the plaintiffs did all they ordiniaodl to ilo, and the 
deféndant wholly failed to perform. 

The defendant did not deniur to this count batt filéd several 
special pleas i in ansWer theretoe* By one of these(plea No. 5), 
the defendant says, that the estate @f the Aofondant, in the 
Rt igted entirely of lands ‘gna real 














The defendant, by his ‘six re the fecond comit, 
averred that the promisé if any. was-made, was ngt. to be 
performed withinva year anda day from the time of making 
it. To this there was,also a demurrer, whiely the court Over: 
ruled. 

We thinkethe second'eount of the declaration, or complaint, 
and ‘both the above pleas, were bad=the count, because it 
sets*forth an wadértaking or contraet, too uncertain as to the 
part to be performed by the defendant, to bé executed by the 
court, or compensated forin damages. » The defendant was to 
* give to Mrs, Adams, bis daughter, ‘a fall share of his proper- 
ty, which then and there was. worth twenty-five thousand 
dollars.” Was. fhe share, or the whole ‘property, worth 
twenty-five thousand dollars? How was the.“ full share” to 
be ascertained ? ‘It is not averred that the defendant agreed 
to give her as much as he. had severally given his other chil- 
dren 5 or that she should be entitled to share in his entire 






of children ; setting out the amounts severally given 
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»in the proportion which one child bore to the whole 






W the « father children, or the number of children and virtueof 






@nfirc estate, so as to furnish the data for ascertalfiing. the 
‘ = 'he count, ae tev 1 econ te taining the 

penare, apad-in pirat if the defendant had agreed to 
C: ‘ade’ , 
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«@eornplaint would be liable to demurrer, equally under the 
*Oode' as before its adoption. 

We do not desire, however, to be understood as deciding 
“that a good eount may not be framed under the contract as 
brought to view in the bill of exceptions. If the father, for 
a valuable consideration, agreed to make his daughter equal 
AnBroponty to his other children,—agreed to give her as much 
as he had given to his other children se¥erally, or agreed to 
give her somuch as would make her share equabto a given 
portion of his@state, (one-fourth, fifth, or whatever it might 
be,) we seeeno reasonawhy such contract eaynotbevenforced, 
if; in the: nplation of the*parties, they looked to the exe- 
cution 0 it presently upon the execution of that part of the 
contract to be performed by thé plaintiffs the consideration 
of the defendant's undertaking. Nor would it, ayail the de- 
fendant, that the contract was verbal merely ; for, although 
his estate may. be partly (or even entirely) compoged of land, 
yet he may make the plaintiff equal withhis other children by 
paying her a sum of money equivalent to the value of the 
property or money severally given to his other children. It 
is clearly, therefore, not a contract for the gale of land with- 
in the meaning of the statute of frands. The rule is, that 
where a contract admits of two interpretations, one of which 
would destroy, and the other uphold, it must, be so construed 
as that it shall avail ; for the parties intended that it should 

have some operation. 

But it is supposed that the contract would be obnoxious to 
another section of the statute of frauds and perjuries-—to-wit, 
that it,was not to be performed within a year andaday. To 
this we reply, non constat:—no time is given for its perform- 

We ;-and the law, in such cases, requires that it should be 

Sots wmed within a reasonable time, 
<M gWellsey. Horton, ex’r &e., 4 Bing, RB. 40, (S. C. 13 
gL, Rep.332,) A, being indebted to plaintiff, prom- 
oe hina t ‘plaintiff). that in considerationof bis forbearing 
 Mavexeoutor shénld pay himetet thotisand potnds ; it 
- , fiat tis was not. a promise requir ed by the statute 
Of fratfisto,be in-writing, Best, Gsds,said,the plain meaning 
a tute IG Confined to contracts, whichdoyagfeement arc 


ear,.and does not 
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extend t& such as may, by circumstances, be postponed beyera 
that period : otherwise, there is no contract which might not 
fall within that period.—Sce Petre v. Compton, Skin. R. 353 ; 
Fenton v. Emblers, 3 Burr. 1278; Miles v. Bough, 3 Ad. & 
Ellis, N.S. 845; (S. C. 43 Eng. C. L. Rep. 1001-1010) ; 
Rake’s Adnvr v. Pope, 7 Ala. 161. 

It is argued, tltat the count being bad, although the pleas 
were bad, we should not reverse, because the court below 
should have visited. the demurrers upon the count. .Concede 
that the court, mero motw, should have done so ; ‘yet it did not 
do it. Ifthe demurrer had been sustained, and wisited upon 
the count, the plaintiff could have amended, perhaps so as to 
have made his pleading good; but he would be. deprivedwof 
this privilege, if we refuse to reverse upon the ground that 
the count was demurrable. The plaintiff cannot thus be de- 
prived of the benefit of a judgment respondeas ouster.—Mar- 
shall v. Betner, 17 Ala. 832. 

Judgment reversed, and cause remanded. 





TYUS er au. vs. De-JARNETTE et at. 


1. The principles asserted in White v. Banks, 21 Ala. 705, as to the right of 
contribution among sureties, re-affirmed, and applied to this case. 

2. Complainants and defendaut being bound as sureties for one &., to whom 
defendaut was indebted, S. proposed to release defendant from his liability 
as surety, by giving a new note with other sureties, if defendant would give 
him a sight draft on his commission merchant for the amount of his indebt- 
edness, or, if he failed to procure defendant’s release, that he would.then 
place defendant’s notes in the hands of.a third person to protect him alone 
againstehis said suretyship; and to this arrangement complainants agsented ; 
Held, that this was an express waiver on the part of complainants, of their 
right to participate in this indemnity, gene ites SAS 

8. But gbe facts that complaiaants objected to their prin¢ipal making,an as- 
signment for the benefit of his sureties, becausé it would injure his crédit, 
and agreed that he might procure the defendant’s release from his surétyship, 
if. the latter would pay him the amount of his individual debt 5, af that de- 
fendant fn said, ia their hearing, that if their prineipal failed tovearry. dat 
this arrangement tor his relief, he-should take’ measiwes to secure himself,— 
are not sufficient to establish a waiver on the'part of -coriplainants of their 
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legal right to share in any waver ty or security whi " defendant might" ‘ 


obtain. J wee 
4, Where a decree in chancery, dismissing a bill as to both of the defendg 


was reversed on error, and the complainants held to be entitled to reli oe r: 


against one of the defendants, the costs of the appellate court were appor- 
tioned; one half being taxed against the complainants, and the other half 
against the unsuccessful deicndant. 


AppPEAL from the Chancery Court of Montgomery. 
. Heard before the Hon. James B. CLark. 


Tats bill was filed by Lewis Tyus’' and Henry D, Holmes 
against William P. De Jarnette and James T. De Jarnette ; 
and its object was, to obtain participation fors the sonsiledn- 
ants in certain securities which the defendants liad procured 
from one Lewis Simpson, for whom complainants ard defend- 
ants were co-suretics. The allegations of the’.bill, an sub- 
stance, are as follows:.That on the 29th April,.1848, com- 
plainants and defendants became. sureties for Lewis Simpson, . 
on two promissory notes, for $3818 58 each, payable to one 
Joshua Hightower; that judgment was recovered on said 
notes, against all the parties thereto, in-the fall of 1847; that 
Lewis Simpson, at the time of the rendition of said judgment 
and for some time previous, was insolvent, and paid no part 
of said judgment; and that said judgment was paid by com- 
plainants and defendants, each paying one-fourth. 

The bill further alleges, that, at the time the parties thus 
became sureties for said Simpson, each of the defendants was 
indebted to said Simpson ; that Simpson informed complain- 
ants of that fact before they signed said notes, and promised 
them, in order to induce them to become sureties for him, that 
the amounts due from the defendants to him should Ve set 
apart and applied, pro tanto, to the payment and satisfaction ~ 
of said s idébt, or should stand as collateral’ security 
for its payment; that Simpson informed defendants, before they 
signed said-notes, of this promise which he had made'to-com- 
plainants, and on this understanding defendants’ signed said | 
notes ;. that on. the 20th July, 1844, said James'F. DeJarnette 
and.Simpson-had a settlement of their accounts, and said De 
Jarnette. was-found indebted to Simpson individually iin, the ~ 
sum.of $292 14;-and to the firm of Simpson & Hightowerin ~ 
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Rees ‘$e spies sum of $905 47, for each of which sums said De Jarnette 
. kecuted his promissory note; that said James T. De Jarnette 
re eS atrais also largely indebted to the firm of Simpson & McBride, 
° MR “and. on & settlement of accounts with. Simpson on the 2d 
a ¥ * March, 1847, was found indebted to them in the sum of. $159 
" 88, for which sum he also executed to. them his ‘promissory 
mote; that on the 22d December, 1846, said Simpson and 
William P. De Jarnette Wad a settlement of their accounts, 
and said De Jarnette was then found indebted to Simpéon in 
the sum of $1420 30, for which he executed.to said Simpson 
his promissory note. °~ 
’ The bill further alleges, that in Bixee 1847, the de- 
fendants, by sonie means anknown to complainants, and with- 
, out their knowledge ’or'Consent, iaduced ‘said Simpson to place 
a the notes which-he held omthem in the hands of E. G. Carew, 
W, W. Jackson, and John Golson, for the especial benefit 
and protection-of the said defendants against their liability 
- as suiteties for him,—“ “saying to said Carew, Jackson and 
~ Golson; that he gave-up to them all claim or title he held in 
these ‘notes, and that they should deliver them to the said 
Wn. P. and James'T. De Jarnette, to each his own note, 
when they arranged their proportional’ parts of said security 
debt to. Hightower”; that after the defendants paid their res- 
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» > «. they called on Carew, Jackson and Golson, and received from 
~S) =>. * them their said notes, which had been deposited with them 










. pective proportions of the said jadgiment, as above stated; + 


*» by said Simpson as aforesaid, and that they have disposed of 


»*% >>. gaid notes and converted them to their own use. Com 

~ “Qe ants insist, that they are entitled, by reason of their being OC 
meres" bi tee sureties with defendants, to share in the partial in ' 
aa +: ne afforded by these notes; and they therefore pray for. Aan de 

t= > it Of the proceeds of said notes, to beapportic 
Ay a mone themselves and the defendants, a id reneral- f; 
—_- “Phe defendants answered separately; b , thei amsWer's ‘are 
en Pista ian ‘the same.” They “adnrit;-that they*became ‘¢o- 





eas with complainants ‘for said “Simpson, ‘o1his._ notes to 
r Rat aa jithatgudgment was afterwards reeovered.on these 
~ Pies WORF avaiiist all the makers, and that this, judgment was-paid 
Ss charged in the dill$, that SinspsOm-was insolventy and paid 

_ of Said jodiment; that they were indebted to ‘Bimp- 








+? = 5 
ee i eee hes ee 


= 
age § 


oi a 


yh 


KF 4% 


ce 


. . 
a 


So 5 i 8 ee SS. gt ne 


L 


4 ¢ 
— 





» 
* “ haw * 
a } 
. we +, ait we 
: | es -. <* mg T +e 
~ -—, 


“JANUARY, @ERM, 1855. 


i .« © Tyus etal. v. De Jarnette et al. ; 
- —- ™ 


at the time they became sureties for him, and that ier 
erwards had a settlement oftheir accounts with him; and 
Lo him thei p notes for the balance found against_them; that 


Pa te afterwards deposited by Simpson with Ca- 
_for the separate indemnity offdefapdatits 
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these notes,"as charged in the bill, after they had paid. their 
respective portions of said judgment. They deny that Simp-\ 
son ¢yer. promised complaindtts; as: alleged in the-bill, that | 
| aGunitiof their indebtcdife&s to him should be applied to- | 
the pay me nt of said sectirity debt, or should stand as 
eral outs for its payment; and allege, that if any 
sich promise was made by Simpson, they nevet had any» 
knowledgeor‘hotice’of it, until long after their notes, which i 
Simpson had deposited with Carew and-others, had been de: | 
livered"up to them: They allege, that Simpson, at the time 
he requested*them to become sureties for him on his notes to 
Hightower, promised them ‘that he would not call-on them to | 
' pay the amount of their indebtedness to him until the last one / 
of his notes to said Hightower fell due, and that their indebt- | 
~ edness to him ‘should stand as a separate indemnity for them | 
. ‘against liability on the notes to Hightower. 
*” . They allege, also, that’ some time after they had become 
~ @ sureties for said Simpson, they became uneasy about their lia- 
*, Mbility on his account, and an interview on the subject was had »:> 
* sbetween complainants, Simpson, and James T. De Jarnette;} 
«the latter acting for himself and his co-defendant,) at Sinp | 
e store; that Simpson told them at this interview that he} 
“was fully able to pay said notes to Hightower, and that there 
_ Wasno danger to be apprehended by them ; that complain- 
ants, Wee: this information being given, objected to Simpson's 
y mment to secure them, because it would injure “ 
weit c and said that they were not uneasy ; that James 
7. b Déanperle stated that he was uneasy,about his liability, « 
ahd insisted, that Simpson ‘should: either, secure him and this 
co-défendant, or.should’ release them: froth their ityon: 
~_ thie mo tes 5th Simpson then proposed “to release defendants 
“from their liability‘on his notes, by giving new notes with. > * 
. other suréties-in their stead, if they would Givehin a Sight. 


’ draft.on their ‘commission merchant in Mobile for the amonnt- - 
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of their indebtedness to him, and that, if he failed to proc 
their release, he would then deliver up to them, for theirs 
arate indemnity and protection, the notes which he held Ov: 
them; that Complainants assented to this arrangement, and 
that Janes T. De Jarnette accepted it on behaltet his co-de- 
fendant.and himself; that Simpson failed tosprocure defend- 
ants’ release from liability on the notes within the specified 
time, and afterwards deposited the notes whiéh he held on 
them with Carew and otliers, in pursuance of fe 







for their separate protection against liability notes, 
They insist:that they hada perfect right thus to s¢ ure them- 
selves, and that complainants have no Claim on the Fe con- 


tribution. . 

Simpson, who was examined as a witness by both parties, 
testified, “that he did not promise complainants that the notes 
of said defendants Should stand.as Collateral security for all 
the sureties on the notes to Hightower, but recollects that he 
told complainants, in a conversation had with each one sepa- 
rately, that defendants would owe him about $5,000; and that 
Holmes would owe him upwards of $400, and,that they were 
ajl to be indulged until the last note fell due of the High- 
tower debt; that this conversation was had before the notes 
were signed, and that thé defendants did not know of said 


conversation.” He gives the following account of the inter- * 
view between the parties at his store: “That complainants» » 
and defendant James T’. De Jarnette met at his store in ve 


non to make some arrangement to have themselves inde 
fied on account of their liability on said notes to Hightéwass 
that he does not recollect having made any definite statement 
to them of the condition of his affairs; that he madea’ pro 
position to them, that if said defendants would pay thei he : 
bilities to him, he would release them from the hotes t 

tower, and would get other names instead of theirs ‘ao 2 on 
said notes with complainants, and thus reduce thé Tability. of 
each of the complaimaants on said noteseto about $800 ; that 


. lie was to have-fourver-fiye weeks to effect this arr Fangemett; 


that‘all parties assented to this proposition aifedmpldinants, 


expressed» themselves better satisfied with this arrangement — 
“than they would be with an assignment; that satd Jamés T. 


DeVJarnetie then said, in the presence of Goneplatian tt that if 
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qrrangement could, not be carried into effect, me ‘ ¥ 
“take measures to have himself secured; that he ex- 

! ed himself. uneasy about his own and his brother’ s liabil- 

“on the notes to: Hightow er, to which prpingnt Holmes 

lied, that he didsm t feel uneasy.” 

to-wa: $ examined as a witness for his co- 
defendant, and te dete the same facts, in relation to what 
occurred at the intery jew between the, parties at Simpson’s 

store, which he ‘aes Nl in his answer. 






9. 


"James T. De Jai 





Carew was me ee as a witness. by the defendants, 
and proved the oat ms on which he received their notes - 
from Simpson, ands cote delivered them on the per- 


formance of those conditions. 
On final hearing, on bill, answers, and proofs, the chancel- 
lor dismissed the bill; and his decree is now assigned for 


error. 


T. Wittrams, for the appellants : 

1. It is not necessary to make the principal debtor a party, 
when he is insolvent; nor to make an insolvent co-surety a 
party.—Couch v. Terry’s Adm’rs, 12 Ala. 225. 

5. A surety, who pays the debt of his principal, is not en- 
titled to contribution from his co-surety, when he owes the 
principal debtor more than he paid as surety.—Fitzpatrick v. 
Hill, 9 Ala. 783; Bezzell-v. White, 13 ib. 422 

3. Buta bubbty is entitled to the benefit of all securities, or 
liens, taken by the principal er editor.—Brown v. Lang, 4 ib. 505 

4, So, also, a surety is entitled to share with his co-surety 
in’all securities and liens which he may obtain from the prin- 
cipal debtor.—Fagan y. Jacock, 4 Dev. 263. .The case of 
Moore v. Moore, 4 Hawks 358, is on the express ground, that 
the co-sureties had not engaged in the same common risk.— 
Gregory v. Murrell, 2 Ired. Eq. 233; Kerns v. Chambers, 3 
ib. 576; Hall v. Robinson, 8 Ired. L. 56; Bachelder v. Fish, 
17 Mass. 464; Low v. Smart, 5 N. H. 353. 

5. A principal and a co-surety cannot make any contract 
or agreement for the benefit of one co-surety, to the prejudice 
of another.—Hall v. Robinson, 8 Ired. L.60. And therefore, 
where one co-surety, after having paid his share of the prin- 
cipal debt, sues the principal in his own name, and recovers, 
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0 wikia, 36: “The debis, due “om te Ded 
“debtor. were due. d ow pat th ttl 
Je: order to get secu ity ony Sit on 
_, and ag such the-compla ants had a 
+ fat those ‘débts applied: 0 the genera disc 
vy... **-. No agreement by thergjto surrendér this tight oF equity: 
ey. De Jarnettes, without consideration was Binding ; nd 1 
ie not pretended that any considera tiOm spans 
ei: parties. ; 
he ‘T. There never could ‘have been Abe ded . 
Sax by.the défendants ; ‘for the tine whey thie agreement, sg id 
7 ‘to have been made was-prior to thedate of the note, int 
Peet cember, 1846. t 
~“8.. But there is no such proof as to Jathes.T. De Jari p 
and. no equity passed to him..by an assent for Wn. P. Be: I 
_Jarnette’s bencfit, if any such assent was given. ; h 
9° If defendants had paid ‘the whole debt, and filed the |S 
bill for contribution, Holmes and Tyus would only be required’ 
to contribute a portion of the excess above the amount of their 
; indebtedness to Simpson.—Bezzell v. White, 13. Ala. 422. 
1, e' 10. There isno evidence that Simpson had the power to 
y secure by making an assignment; no proof of what he had to 
' assign. 
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_N. Harris, contra: 


1. The agreement underewhich the notes of the apieiiles 
were nlaced in the hands of Carew and others was not a 
transfer of the notes as collateral security :.it was an agree- 
ment.on the part. of Simpson, the principal debtor, to repay to 
the appellees the amount they might pay for him in a particu- ; 
lar manner. It is clear that a debtor has the right to prefer | 

i /_one creditor to another. The appellants and appellees, the | 
4 very moment they paid their respective proportions of the 
i debt for which they were bound for Simpson, became creditors 
' to the extent of their respective payments, and Simpson had 
: the right to repay any one of them the amount of his payment; 

and if such repayment was made for the exclusive benefit of 
i the surety to whom it was made, the other co-sureties had no 
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rioney was actuallyspaid by the appellees, lirected +) 
) whom they were delivered to deliver them’ to 

pellees respectively when they should have paid their. p 
ions of thé security debt, change the principle,and giv: 
yellanits a faim i in re against the “pe “ie 


the debt ‘was netuplly paid ? "6 i reason is perceiY ed’ 
principle should be different in the two cases. “If th@y 
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leés"Had paid Simpson the amount of their indebtedness te Se sat 
hita, and he kad retained.the money until after they had paid ae 




















theif respettive proportions of the debt for which they: Were’, : . 


bound as his,sureties, and then paid it back to them in ré 
ment of the amount which they had paid for him, the’ap 
lants certainly eould not have called on them for contpibui 





On, 


How, then, ean it be ‘insisted, that because the appellees gaye. : 


Simpson their notesfor the amount of their” indebt 

him, and he placed these notes inthe hands of others, to be’ 
delivered back to them when they paid their respective por- 
tions of the security debt—that therefore the appellants are 
entitledto eontribution in these notes? 

2.” The tight: of contribution among sureties’ does hot de- 
a on any implied contract, but is the result of @macknowl-. 
edged principle of natural justice, which requires that those 
who voluntarily assume a common burden should bear it in 
equal proportions.—White v. Banks, 21 Ala. 705. When-- 
ever, therefore, in any case, a fact or circumstance exists, 
which would render it inequitable or unjust for one surety to 


call on another for contribution, the right to contribution does , 


not exist ; and whenever the right of contribution does not 
exist, the person deprived of it can have no claim upon any 
collateral security which a co-surety may have obtained for 
his own indemnity. The cases of White v. Banks, supra, 
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pmpson v. Adams, i Freeman's nis Ch Rt. me 28, andi and Moore vy, 
oore, 4 Hawks 353, show in What cases a sure sn ‘ San 
tospa roid ina collatoral secuvity received h ry tris cot 
Ven supp sing” that the appellees’ s¥ notes. phate’ in Ca- 
as wollosetdt eepurety® only the pellansby 




















|< <olliae fact, a may be justly cousidesia as-having assented to ' 
cae in Carew’s hands for the appelléeg’ 
efit<Itwould be inequitable and unjust, after the 
pellants had prevented the principal debtor frommaking 
in.assignment which would have protected all his sureties, to 
al w them now,to come in and participate in o fund Which 
~ Ab appellees shave secured for themselves by 7 own & 
% oF “ertions. > 
5 -®3>"The agreement between Simpson andthe appellees, ade 
atithestie 1 they became his sureties, which is set up in the 
answers, and fully established by the testimony of Sintpson, 
shows that the appellees’ indebtedness to him should be a fund 
for their indemnity against liability for hin ‘and comes within 
“the principle of Moore v. Moore, supra. Amy one, on beton- 
ing surety for another, may stipulate for a separate indem- 
¥e nity ; ox, after becoming hound, sureties may.’ ‘renounee’ all 
efitein a. security received by a co-surety*—Long v. Bar. 
hett; 3 Tred. Eq°634. The case of Doobittle v. Dwight, 2 
Metealf, ‘cited by appellants’ counsel, does not decide the pria- 
ciple Contended for: the-rccovery in that casewas upon a 
joint cause of action for both sureties. “i 569. He, 
coLpfawarrn; 1 LTwaWhiten: Banks, 21 Ma! 705, 
“Sve “held, dliat the right-of’ contribution among sureties was 
not founded on contraet, but was the result of a general equity 
' on the ground of equality of burden and benefit; and this 
equity, as it is based alone on the duties of the parties arising 
from the peculiar situation they occupy to each other, is not 
affected by any agreement or arrangement made by one with 
the principal for his individual benefit, during the existence 
of that relation. Hence, the mere fact that indemnity was 
obtained by one surety, upon an understanding with the prin- 
cipal creditor that it should be used solely for his protection, 
would not prevent his companions from sharing in it on equi- 
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table terms. We held, however, in the same case, that as 
this rule was founded on principles of natural justice, courts | 
would not enforce it when the circumstances of the case ren- 
dered its application inequitable. 
Applying this doctrine to the present case, the only ques- F 
tion is, whether such a state of facts is made out by the 
evidence, as should take it out of the general rule, and bring 
it within the exception. The answers deny that the debts 
which were received by the appellees as separate indemnity, 
were to be held as collateral security for the principal debt ; 
and the evidence of the witness Simpson shows, we think, 
very clearly, that there was no such agreement. James T. 
De Jarnette, who was examined as a witness on the part of 
the appellee Wm. P. De Jarnette, states that, after the parties 
had become sureties, the principal debtor told him, that he 
had promised Wm. P. De Jarnette that the amount owing by 
him (about fourteen hundred dollars) should be held as col- 
lateral security until the principal debt was due; and if Wil- 
liam P. De Jarnette had anything to pay, it would not exceed 
that amount. Conceding for argument’s sake the competen- 
cy of this testimony, it certainly does not tend to establish 
any agreement, or understanding, that the other sureties were 
to look to this debt, as indemnity for themselves. If any- 
thing, it tends to prove that, if Wm. P. De Jarnette paid, as 
surety, the amount of his indebtedness to Simpson, he could, 
as that debt was to be indulged until the principal debt fell 
due, look to it to reimburse himself. There is no evidence 
tending to establish the charge that the debts owing by the 
appellees were agreed to be held as security for the benefit of 
all; and as the testimony clearly establishes they were re- 
ceived by the appellees as the separate indemnity of each, the 
only question, as we have said, is, whether under the circum- 
stances the appellants are entitled to share in them. As to 
Wn. P. DeJarnette, it is shown clearly, that the appellants 
consented, that if Simpson failed to make the arrangement 
proposed by him, and assented to by all the parties, then he 
might receive his own notes for his separate indemnity. This | 
was an express waiver, on the part of his co-sureties, of their | 
right to participate in such indemnity, and we must hold 
them bound by it. If it were otherwise, a party might be 
19 
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lulled into a false sense of safety by the act of his companions, 
and thus be prevented from effectually protecting himself by 
obtaining additional security. There are many cases in which 
an equity can be waived or discharged by parol (Walker y. 
Walker, 2 Atk. 93; Lake v. Lake, Amb. 126; Roe v. Pop- 
ham, Doug. 24; Price v. Dyer, 17 Ves. 356); and the same 
principles of natural justice, which create the equity of con- 
{tribution between co-sureties, would discharge it, when the 
parties themselves expressly consented to waive it. 

As to the other party, James T. De Jarnette, there is more 
difficulty. The just application of the principles we have 
just asserted requires, that the waiver of a surety to his right 
of contribution should be fully and clearly established by the 
evidence ; and our first impression was, that the testimony 
was sufficient on this point as to both of the appellees; but 
more mature consideration has satisfied us, that our conclusion 
in this respect was wrong, and that as to James T. De Jar- 
nette the facts established by Simpson, who is the only witness 
so far as he is concerned, do not prove a waiver of their 
equity on the part of the appellants. That the appellants 
were opposed to Simpson’s making an assignment for the 
protection of all the parties, for the reason that it would in- 
jure his credit, is entitled to no weight upon the question we 
are now discussing. It tends to show that they were not so 
much alarmed as to their situation as the other party, and 

not so eager to obtain indemnity ; but it cannot be fairly re- 
} garded as any evidence of an intention on their part to relin- 
‘quish rights to which they were by law entitled,—the more 
especially as another proposition was made, to which they all 
consented, and which left the relative equities of all precisely 
as they were. Independently of this evidence, the only fact 


we can look to, as even tending to establish the waiver, is, 


that the appellants made no objection, when James T. De 
Jarnette said, in their hearing, that if Simpson failed to carry 
out the arrangement which was to relieve him, he should take 
measures to secure himself, and that when he expressed his 
uneasiness as to his situation, Holmes replied, that he did not 





feel uneasy. This is not enough to satisfy us clearly, that the 
appellants intended to waive any of their legal rights. There 
is no proposition of this kind made. What was said amounts 
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to nothing more than a mere declaration of intention on the | 
part of one surety, in a certain event, to secure himself, | 
made, apparently, without reference to the assent or dissent 
of his companions, and not naturally calling for an answer 
from them. Indeed it does not even appear that the remark 
was addressed to them. 

It is most probable, we agree, that by this declaration he 
intended to express his intention of obtaining separate indem- 
nity, and the other parties may have so understood him ; but 
we cannot say this, speaking from the testimony alone, with 
any degree of certainty. They may have supposed that he 
intended to secure himself by obtaining full indemnity for the 
debt. The rule in relation to admissions, to be inferred from 
acquiescence in the verbal statements of others, should be ap- 
plied with great caution ; “and it must plainly appear that/ 
the language was fully understood by the party, before any | 
inference can be drawn from his passiveness or silence, and} 
must be such as would properly and naturally call from him} 
some reply.”—Greenl. Ev. §§ 197, 199. We have found no’ 
case which has gone so far as to interpret mere silence, or 
such an answer as was given by Holmes, in a case like the 
present, into a consent to give up a right, and should regard 
it as unsafe and dangerous to establish such a precedent. Our 
conclusion is, that the evidence fails to establish any discharge 
of the equity of the complainants below as to the indem- 
nity received by James T. De Jarnette, and in that they must 
be allowed to participate. 

The decree must be reversed, and the cause remanded. 
But as to the costs in this court, as the decree has b2en im- 
peached as to Wm. P. De Jarnette, we think it right that the 
appellants, as they have failed in the ground taken in respect 
to him, should pay half the costs ; the other half must be taxed 
against James T. De Jarnette. 
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BLEVINS, Apm’r, &c., vs. BUCK er at. 


1. The act of 1846, “to protect the rights of married women,” (Pamphlet Acts 
1845-6, p. 23,) does not, of itself, and without any act on the part of the 
wife, destroy her right to a settlement out of her choses in action and equi- 
table interests as it. existed before the adoption of that act; but the intention 
of the act was, to tender to her what was supposed to be a more valuable 
right, and to leave it to her election to claim the benefit of the act, or to assert 
her equity to a settlement without regard to its provisions. 

2. After the rendition of a final decree, on a bill filed under this act, vesting 
the property in a trustee for the sole and separate use, support and main- 
tenance of the wife and her family, the wife may, during coverture, create a 
charge upon the property, which may be enforced by a bill filed after her 
death, and by a sale of the entire property, if necessary, under a decree of 
the court. 

3. The wife’s children are not necessary parties to a bill, filed after her death, 
to subject personal property settled under the provisions of this act to the 
payment of a charge upon it created by her during coverture. 

4. When a note under seal is executed by husband and wife, and is transferred 
for valuable consideration by delivery merely, the transferror and transferree 
may join in a bill to enforce its payment out of the wife’s separate estate 
upon which it is a charge. 


AppEAL from the Chancery Court of Dallas. 
Heard before the Hon. James B. Cuark. 


Tuis bill was filed in April, 1852, by Daniel Buck and 8. 
D. Hale against the appellant, as the administrator of Mrs. 
Margaret O. Blevins, deceased. It alleges that in March, 
1846, Mrs. Blevins, who was then the wife of John Blevins, 
filed her bill in the Chancery Court at Huntsville against her 
husband and the administrators of John Connally, deceased, 
who was her father ; that said bill was filed under the pro- 
visions of the act of February 4, 1846, entitled “an act to 
protect the rights of married women,” and its object was, to 
have settled upon said complainant, for her sole and separate 
use and benefit, her distributive share of her father’s estate, 
which was then in the hands of his administrators, his estate 
not having been settled; that a decree was afterwards ren- 
dered in said suit in favor of complainant, “ the legal effect 
of which decree was, as complainants are advised, to settle 
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the distributive share of said Margaret O. Blevins in her 
father’s estate to her sole and separate use, and as her sole 
and separate estate”; that under and by virtue of said decree 
Mrs. Blevins received a number of slaves, and other property 
of great value ; that after she had come into the possession of 
this property, she and her said husband executed their 
promissory note, under seal, for $1345, to complainant Buck, 
who afterwards sold and transferred the same to his co-com- 
plainant Hale; that the principal ground upon which said 
bill was filed by Mrs. Blevins, and said decree thereon ren- 
dered by the chancellor, was the insolvency of said John 
Blevins ; that he continued insolvent from that time until his 
death, which occurred in the spring of the year 1851, and was 
insolvent at the time he signed said note with his wife; “ that 
the legal effect of said writing obligatory was, to bind the 
said separate estate of the said Margaret O. Blevins for its 
payment, and complainants aver that said separate estate was 
and is liable for its payment. The bill further alleges, that 
Mrs. Blevins died in September, 1849, intestate, leaving sev- 
eral children, and that the defendant has been duly appointed 
administrator of her estate. 

A transcript of the proceedings had in said suit in the 
Chancery Court at Huntsville, on the bill filed by Mrs. Blevins, 
is made an exhibit to the bill. The decree in that suit is in 
the following words: “It is ordered, adjudged, and decreed, 
that the share of Margaret O. Blevins in the estate of her 
father, John Connally, deceased, be, and the same is hereby 
vested in Rodah Horton, as trustee, for her sole and separate 
use and support, and the support and maintenance of her 
family ; and that the administrators of said estate now 
acting, and all others who may be hereafter appointed, be 
enjoined and restrained from paying over such portion, or 
any part thereof, when ascertained, to any other person what- 
soever.” 

The trustee named in the decree having died, James W. 
McClung was afterwards appointed trustee in his stead by a 
decree of said Chancery Court at Huntsville; and he also 
having departed this life before the filing of this bill, his 
executors were made defendants, and decrees pro confesso 
were taken against them. 
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The administrator of Mrs. Blevins answered the bill, ad- 
mitting all its material allegations, but denying that said 
promissory note created any charge on her separate estate ; 
and he demurred to the bill for want of equity. 

The chancellor decreed in favor of the complainants, and 
overruled the demurrer to the bill; and his decree is now 
assigned for error. 


Ww. M. Murpuy and Tuos. J. Jupes, for appellant: a 

1. As to the question of jurisdiction: The bill states that 
Mrs. Blevins, in her lifetime, held the property now in the de- 
fendant’s hands as her sole and separate estate; that she is 
dead, and that defendant is her administrator ; and that her 
husband and the trustee are both dead. Upon these facts, 
the defendant should have been sued at common law, and 
equity has no jurisdiction.— Vance v. Wells & Co., 8 Ala. 399; 
Lee v. Muggeridge, 5 Taunt. 37. 

2. Buck should not have been made a party complainant. 
If Hale is a bona fide assignee, and the assignment was abso- 
lute, as stated in the bill, both of them are not entitled to a 
decree.—Wilkins v. Judge, 14 Ala. 135; Hardeman v. Sims, 
3 ib. T47; Story’s Eq. Pl. § 392; Clarkson v. DePeyster, 3 
Paige 336; 2 Sim. R. 237; Trecothick v. Austin, 4 Mason’s 
R. 16; Field v. Maghee, 5 ib. 539; Sadler v. Houston, 4 
Port. 208. 

3. The separate property, secured to Mrs. Blevins by the 
decree of the Chancery Court at Huntsville, was for the sup- 
port and maintenance of her children and family as well as 
herself, and therefore was not subject to her separate contracts. 
The interest of the mother and her children, being collective, 
cannot be divested.—Inge v. Forrester, 6 Ala. 418; Fellows, 
Wadsworth & Co. v. Tann, 9 ib. 999. Mrs. Blevins could 
not charge this property with liabilities contracted by her as 
the surety of her husband. She held the property for a par- 
ticular purpose—not only for her own support, but equally 
“for the support and maintenance of her family.” This is 
the language of the statute, and also of the decree. The 
trustee holds for distinct purposes, equally imposing. The 
words “sole and separate use” are used in the statute to ex- 
clude the husband’s marita] rights; but there is a common 
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usufructuary interest for her and her family. The principle 
on which the wife charges her separate estate, is, that she has 
the same coutrol over it that she would have if she were sole— 
that is, an absolute control. But under this statute, as the 
chancellor admits in his decree, she has not the right of abso- 
lute disposition.—Spear v. Walkley, 10 Ala. 328; Rugely v. 
Robinson, 7b. 702. 

4, The act of 1846 settles the property upon the wife and 
children in precisely the same manner that a decree in chan- 
cery would have settled it upon them, if a bill had been filed 
for that purpose ; and the act provides, in case of intestacy, 
that the property shall descend in precisely the same manner 
in which it would have descended if it had been settled upon 
them by a decree in equity—that is, the separate and several 
interest of each to the next of kin of each. The act, then, 
being cumulative merely, the children have the same interest 
vested in them by it that would have vested by bill That 
interest is a vested right, unless the wife expressly dissents 
from their. taking anything ; and here, the wife, taking under 
the act, has not dissented. The children, therefore, have a 
vested right, which cannot be appropriated to their mother’s 
debts: her interest only can be thus subjected, by a proper 
proceeding for that purpose ; -and when their interest is to be 
ascertained and severed, or affected in any way, they must be 
parties to the proceeding.—2 Story’s Eq. § 1417, and authori- 
ties cited in note 1, p. 280; Murray v. Elibank, 13 Ves. 1; 
Munford v. Murray, 1 Paige 620; 1 White & Tudor’s Lead. 
Cas. in Eq., p. 387, and authorities cited. 

5. The statute was affirmative and cumulative, and did not 
change or propose to change the previous laws, except to pro- 
vide a cheaper and more expeditious remedy for the wife and 
children ; and it certainly ought not to be held to restrict 
their privileges, or the existing kindness of equity to them.— 
Smith’s Com. on Statutes, pp. 771-2. 

6. Statutes enacted at the same session of the Legislature, 
and on the same subject, ought to be taken in pari materia, 
and should receive a construction, if possible, which will give 
effect to each.—Smith’s Com. 755. The act “to protect the 
rights of married women” was approved the 4th of February, 
1846, and the. act “for the relief of married women” was 
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passed on the 31st of January, 1846; and this latter act gives 
a child the right to file a bill—Pamph. Acts 1845-6, pp. 24-5, 

7. Mrs. Blevins had no power, during her lifetime, to sell 
or mortgage the property : the only power of disposition she 
had over it was to dispose of it by will. When a statute gives 
a new power, and at the same time provides the means of ex- 
ecuting it, those who claim the power can exercise it in no 
other way.—Smith’s Com.777. That she could not have con- 
veyed by deed, see 1 Story’s Eq. § 97; Montgomery v. Agri- 
cultural Bank, 10 Sm. & Mar. 575; 9 7b. 435. 


Wm. M. Byrp, contra: 

The decree of the chancellor is correct, and the opinion 
written by him is clear and conclusive upon the merits of 
this cause. 

1. The first and main point taken by the appellant is, that 
our remedy is ample and complete at law. We reply, that 
the bond of a feme covert is void at law, and can only be en- 
forced in equity, on the ground that she had a separate estate 
at the time of the execution of the bond, which in equity is 
chargeable with’ the payment of the same.—Forrest v. Robin- 
son, 4 Port. 44; ib. 208; 2 Bright on H. & W. 249 to 254; 
Vance v. Wells, 8 Ala. 399. + 

2. The chancellor properly held, that the property acquired 
and settled on appellant’s intestate, by the decree of the Chan- 
cery Court of Madison county in 1846, was such an estate 
vested in her as would be liable in equity to the payment of 
her bond contracts. The act of 1846, relied on by the appel- 
lant to defeat this cause, merely enlarges the jurisdiction of 
the Court of Chancery, and it does not, nor does the decree 
of the Chancery Court of 1846, vest any title to the corpus of 
the property in the “family” or children of Mrs. Blevins.— 
Pamph. Acts of 1845-6, p. 23; 2 Bright on H. & W. 220 to 
241; ib. 249 to 254; Story’s Eq. § 1390 to 1394, 1401; For- 
rest v. Robinson, 4 Por. 44; Sadler v. Houston, 7. 208; Vance 
v. Wells & Co., 8 Ala. 399; McCroatt v. Pope, 17 2b. 612; 
Lee v. Muggeridge, 5 Taunt. 37. 

3. If the second point is sustained, then it follows that the 
children of Mrs. Blevins are not necessary parties to the bill. 
If the children had any vested interest in the property, it was 
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only the right to the profits for maintenance and support 
during the life of the mother; for, at her death, she had the 
right to dispose of it by will. But if she had any separate 
interest in the property from her husband, she became liable 
in equity to pay said bond.—17 Ala. 612. 

4, Hale and Buck were proper parties complainant. The 
assignor of a bond, though not a necessary party, may be 
made a party to the bill, either complainant or defendant.— 
Story’s Eq. Pl. § 153-4; Daniel’s Ch. Pr. 243 to 251; Field 
vy. Maghee, 5 Paige 539; 6 7b. 598. 


RICE, J.—The equity of the wife to a settlement out of her 
choses in action and equitable interests, was a right well 
known in this State, at and before the passage of the act of 
February 4th, 1846, entitled “an act to protect the rights of 
married women.” 

By the first section of that act it is provided, “that in all 
cases where a married woman may be entitled to a legacy, or 
to a distributive share of the estate of a deceased person, or 
to any other chose in action, not reduced to possession, she 
may, by filing a bill in chancery, have such legacy, distributive 
share, or choses in action, vested in a trustee for her sole and 
separate use and support, and for the support and maintenance 
of her family, if it shall be made to appear to the chancellor 
that the same would probably be lost to her, if permitted to 
go into the hands of her husband, either from his insolvency, 
intemperance, or improvidence ; and in like manner, if she 
has an interest in lands belonging to the estate of a deceased 
person, either by descent or devise, the same may be secured 
for the foregoing purposes, by filing a bill pursuant to the 
provisions of this act, at any time before a division of such 
lands shall have been made.” 

By the second section, the proceedings under the act are 
prescribed. 

By the only other section it is provided, “that such married 
woman shall have a wight to dispose of any such property, 
real or personal, by will; and in case of her death, without 
having made such disposition, the same shall be divided and 
distributed as in other cases of intestacy.” 

The equity of the wife, as it existed at and before the pass- 
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age of the act above cited, did not authorize the court to re- 
quire the husband to settle the whole of her choses in action 
and equitable interests upon her and her children, but a rea- 
sonable proportion of them only.—1 Bright on Husband and 
Wife, p. 240. 

Her children had no equity, in their own right, which could 
be asserted against her wishes, or in opposition to her rights. 
She had the right to waive her equity, even after the institu- 
tion of her suit, at any time before an order or a decree; and 
if she did waive it, her children’s right was thereby defeated, 
for their right was at her disposal until an order or a decree. 
1 Bright on H. & W., pp. 242 to 244; 2 Story’s Eq. Jurisp., 
$$ 1402 to 1419. 

It is obvious. that the act of 1846 conferred upon the wife 
the right, in all cases embraced by its provisions, to exclude 
her husband from, and secure to herself for the purposes 
therein mentioned, all hgr choses in action, legacies, distribu- 
tive shares, and equitable interests, real and personal, not re 
duced to possession. This right was generally, if not univer- 
sally, more valuable to her than her equity to a settlement. 
But it is evidently inconsistent with that equity; for she 
could not take the whole under the act of 1846, without thereby 
destroying her equity to a settlement out of it. 

Our opinion is, that the intention of the act was not, by 
mere force of its provisions, without any act on the part of 
the wife, to destroy her equity to a settlement as it then ex- 
isted ; but the intention was, to tender to her by its provisions 
what was supposed to be a more valuable right, and to leave 
it to her election to assert her equity to a settlement without 
regard to the act, or to avail herself of the right tendered by 
the act. 

This construction comports with the title of the act itself, 
and is in accordance with the spirit of our legislation in 
relation to married women. 

Her election, when made and consummated by a final decree, 
would not only conclude her, but her children also ; for their 
right was dependent upon her and her acts, as above shown. 

In the present case, the wife made her election to take the 
benefit of the act of 1846, and accordingly obtained the pro- 
perty under its provisions. Hence, it is clear, that the pro- 
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visions of that act became the law of that property, both as 
to herself and her children. 

Under the provisions of that act, and her bill filed in pur- 
suance thereof, the decree of the chancellor vested the property 
in a trustee, for her sole and separate use and support, and for 
the support and maintenance of her family ; and the act gave 
her the right to dispose of the property by will, and provides, 
that “in case of her death, without having made such dispo- 
sition, the same shall be divided and distributed as in other 
cases of intestacy.” 

Whether, during the life of the wife, the property could have 
been sold to satisfy a charge created upon it by her, after the . 
decree had vested it in the trustee as aforesaid, we do not de- 
cide, because it is unnecessary to decide that question. But 
we have no hesitation in holding, that after said decree had 
been made, she could, during her coverture, create a charge 
upon said property, and that such charge can be enforced by 
a bill filed after her death, and by a sale of the entire property, 
if necessary to pay off such charge, under a decree made under 
such bill. . 

This conclusion seems to us to be inevitable from the phrase- 
ology of the act of 1846, and the observance of the following 
established principles, to-wit: Ist, that where property has 
been settled upon a married woman to her separate use, she 
is to be deemed in a court of equity as having all the power 
of a feme sole over it, except to the extent that her power 
may have been restrained, expressly or by clear implication; 
by the instrument creating such separate estate, or by statute ; 
2d, that she may charge such separate estate for the pay- 
ment of her husband’s debts, by an agreement freely and 
fairly entered into, unless restrained as aforesaid.—Brad- 
ford v. Greenway, 17 Ala. 797; McCroan v. Pope, i. 612; 
Collins v. Rudolph, 19 2b. 616; Collins v. Lavenberg, i. 682; 
Ozley v. Ikelheimer, at the present. term; 2 Story’s Equity 
Jurisp. § 1398. 

Conceding that, when property is settled upon a trustee for 
the sole and separate use and support of a married woman, 
and for the support and maintenance of her family, under the 
provisions of the act of 1846, she and her family were to have 
the use of the property as a joint fund until her death, yet it is 
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clear, that by force of the provisions of the third section of 
the act, this right of her family ceases at her death ; and after 
her death, no member of her family can take any interest’ in 
the property, except as her legatees, devisees, or distributees, 
And as, after her death, they can only take as her legatees, 
devisees, or distributees, they are estopped from saying that 
it is not her property. 

To a bill filed after her death, to subject personal property 
settled under the aforesaid act to a charge upon it, created 
by her during her coverture, her children are not necessary 
parties. The administrator of an intestate, in such a case, 
represents the distributees as to the personalty. 

When a note, under seal, is executed by husband and wife, 
and is transferred for valuable consideration by the obligee 
to another, without any writing, and by delivery merely, the 
transferror and transferree may join as complainants in a bill 
to enforce its payment out of the separate estate of the wife, 
upon which it is a charge.—McLane v. Riddle, 19 Ala. 180. 

There is no error in the proceedings of the Chancery Court 
in this cause, of which the appellant can complain, and its 
decree is affirmed. 





STALLINGS vs. NEWMAN. 


1. In slander for words spoken charging plaintiff with the crime of having mur- 
dered defendant’s son, it is not necessary to aver the death of the person said 
to have been murdered. ) 

If a demurrer is improperly sustained to a declaration, and the plaintiff then 
amends, he thereby waives his right to review on error the decision of the 
court in sustaining the demurrer. 

. What are privileged communications which will not sustain an action for 

slander. 

4. A witness may testify that he received and understood the defendant’s com- 
munication as private and confidential, in the absence of any injunction of 
secrecy from the defendant, or of any declaration on his part that they should 
be so regarded ; but whether the communication was so intended by the de- 
fendant, or, if so intended, was nevertheless prompted by malice, is a ques- 
tion for the determination of the jury. 
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6. The court having instructed the jury, “that confidential communications, 
made in the usual course of business, or of domestic or friendly intercourse, 
should be liberally viewed by juries”; he/d, that the charge was not erro- 
neous. 

6. The words declared on as slanderous, charging plaintiff with having mur- 
dered defendant’s son, being shown to have been spoken while defendant 
and witness were alone together, going to a neighbor’s house to get him to 
read a letter which defendant had received relative to his son’s death, held, 
that defendant’s declaration to witness, made in the same conversation, ‘“ that 
his wife was much distressed on account of her son’s death”, was admissible 
evidence for him, as tending to show that the words spoken were prompted 
by grief rather than malice. 


APPEAL from the Circuit Court of Cherokee. 
Tried before the Hon. THomas A. WALKER. 


THIS was an action of SLANDER for words spoken, brought 
by John Stallings against John Newman; the words charged 
in the first count, which are alleged to have been spoken to 
one William Stallings, the brother of plaintiff, are as follows: 
“Your clan (meaning the clan of plaintiff’s said brother, and 
thereby meaning plaintiff) has murdered my (meaning defend- 
ant’s) son”; “ John Stallings, your brother, (meaning plaintiff) 
murdered my (meaning defendant's) son”; “ Your brother 
(meaning the brother of said William Stallings, and thereby 
meaning plaintiff) has murdered my son,” (meaning defend- 
ant’s son, one Cornelius Newman.) In the second count the 
words charged were, “I (meaning defendant) am satisfied that 
he (meaning plaintiff) murdered him, (meaning defendant’s 
son, one Cornelius Newman,) or took him (meaning defend- 
ant’s said son) to where he (meaning plaintiff) knew it would 
be done ;” thereby meaning and intending to charge plaintiff 
with having murdered defendant’s said son, or with having 
been accessory to his murder. 

The defendant demurred to each count in the declaration, 
and his demurrer was sustained ; and thereupon plaintiff, hav- 
ing obtained leave to amend his declaration upon paying the 
costs of the term, amended each count by adding an averment 
that said Cornelius Newman, before the speaking of the 
words charged, “had died, or had been killed in said State.” 
To the declaration as amended the defendant pleaded not 
guilty, and issue was joined on that plea. 
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“ On the trial,” as the bill of exceptions states, “ the plain- 
tiff offered proof tending to show that, in May preceding the 
commencement of this suit, one William Stallings, who was 
plaintiff’s brother, and James Newman, who was defendant’s 
son, had some angry words, and were about closing to fight, 
when they were separated by persons present ; that defendant 
then came up, a good deal excited, and said to said William 
Stallings, ‘Your brother murdered my son, Cornelius New- 
man’; and proved that plaintiff was the only brother of said 
William Stallings at that time. Plaintiff also proved by one 
Clayton, that at another time defendamt said to him, that he 
(defendant) did not believe that plaintiff had murdered his 
son with his own hands, but that he had taken him where he 
knew it would be done. On cross-examination, this witness 
stated that, when this was said, witness and defendant were 
alone with each other, and no other person was present ; that 
they were very friendly, and had been so for a number of 
years ; also, a number of other things stated to him by de- 
fendant in said conversation brought out by the plaintiff; 
and said, also, that at the time of said conversation,-he and 
defendant were going from defendant’s house to the house of 
a neighbor, to get that neighbor to read a letter which de- 
fendant said he had received relating to the death of his son, 
neither witness nor defendant being able to read; and that 
they did go and get said neighbor to read said letter. Plain- 
tiff then closed. 

“ Defendant, after having introduced the testimony of other 
witnesses, called said Clayton back to the stand, and by leave 
of the court was permitted to cross-examine him as to facts 
omitted ; and asked him, whether said conversation between 
him and defendant was not private and confidential. Plain- 
tiff then asked the witness, whether defendant so stated such 
conversation to be at the time it was had; and witness said, 
he did not remember that defendant did. Plaintiff then ob- 
jected to the question ; but the court overruled the objection, 
and permitted the question to be asked, and plaintiff excepted. 
The witness then answered, ‘I so received it and understood 
it.’ Plaintiff then asked the court to exclude this answer; 
but the court refused to do so, and plaintiff excepted. Plain- 
tiff then renewed his objection to both question and answer, 
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and asked that each should be ‘excluded, and also that both 

should be excluded ; but the court overruled each objection, 
and permitted both to go to the jury, and the plaintiff ex- 
cepted. 

“Defendant asked said witness, also, if defendant was not 
much distressed at the time on account of the loss of his son, 
and whether defendant did not tell him, in the same conversa- 
tion, that his (defendant’s) wife was much distressed on the 
same account. Plaintiff objected to what defendant said 
about his wife, as being irrelevant, but the court overruled 
the objection ; witness answered, that defendant did tell him 
so, and plaintiff excepted. 

“Upon this state of facts, the court charged the jury, in 
writing— Ue 








“1, This is an action brought wy the plaintiff to recover _ 


damages of the defendant for words spoken of and concern- 
ing the plaintiff. Slander may be defined to be, the false, 
wilful, and malicious speaking or publishing of another any 
defamatory words, charging him with being guilty of a felony 
or crime. 

“2. In this action, to authorize the plaintiff to recover, it is 
necessary for him to prove that the defendant, maliciously and 
falsely, spoke, of and concerning the plaintiff, the words 
charged in his declaration, or some of them ; and when plain- 
tiff proves, to the satisfaction of the jury, that defendant, 
falsely and maliciously, spoke or uttered, of and concerning 
plaintiff, the words charged in the declaration, then he may 
recover such damages as he has sustained. 

“3. To charge one of murder by killing another is action- 
able and slanderous, and, if falsely and maliciously spoken, 
warrants a recovery of such damages as the jury may think the 
party has sustained, commensurate with the injury sustained. 

“4, The charge must be falsely made; but the falsity of 
the accusation is to be implied until the contrary is shown. 

“5. Malice is essential to the support of an action for slan- 
derous words; but if one, falsely, wrongfully, and wilfully 
charges another with a felony, the law will imply malice until 
the contrary is shown. On the part of the defendant it is in- 
sisted, that the words spoken by him were spoken under such 
circumstances as to rebut and repel all malice. 
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“6, Whether this be the case or not, the jury must deter- 
mine from all the proof. 

“7. For the purpose of rebutting and repelling the idea of 
malice, the defendant has the right to prove and explain all 
the facts and circumstances surrounding the speaking of the 
words; also, he has the right to show and explain all the 
facts and circumstances surrounding the speaking of the words 
in mitigation of damages. 

“8. Confidential communications, made in the usual course 
of business, or of domestic or friendly intercourse, should be 
liberally viewed by juries: they should look whether the 
words were spoken with intent to defame, or in good faith 
to communicate facts interesting to one of the parties.” 

To the last charge the plaintiff excepted; and he now as- 
signs it for error, together with the other rulings of the court 
above stated, in sustaining the demurrer to the declaration, 
and in the admission of the evidence objected to. 


Jas. B. Martin and D. W. Bang, for appellant : 

1. The demurrer to the declaration was improperly sus- 
tained. The words used convey a direct charge of murder, 
and are of themselves actionable ; and no colloquium was ne- 
cessary, stating the death of the person charged to have been 
murdered. If he was still alive, or had come to his death in 
any other way than by the hand of a murderer, it was matter 
of defence to be shown by the defendant.—Hall v. Montgom- 
ery, 8 Ala. 510; Lea and Wife v. Robertson, 1 Stew. 138; 
Holly v. Burgess, 9 Ala. 728; Green v. Long, 2 Caines’ R. 
90; Coons v. Robinson, 3 Barb. S. C. R. 625; Cock v. 
Weatherby, 5 S. & M. 625; 1 Starkie on Slander, p. 85. 
The decision in Chandler v. Holloway, 4 Port. 17, does not 
conflict with the view here taken. In that case the-charge 
was, that the plaintiff had “killed” a certain person ; which 
charge might have been true, and yet plaintiff not have been 
guilty of a felony. 

2. We are authorized by our statute to assign for error the 
judgment on the demurrer, though an amendment was al- 
lowed ; especially as the plaintiff was required, as a condition 
to the allowance of an amendment, to pay the cost and prove 
the death.—Code, § 2255. The suit, having been. brought 
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before the Code was adopted, is governed by the old law, 
which is more comprehensive.—Clay’s Digest, p. 334, § 121 ; 
Fontaine v. Lee, 6 Ala. 889; Smith & Garey v. Awbrey, 19 
ib. 63. 

3. The court erred in admitting the question put to Clay- 
ton and his answer thereto, viz., that, though he did not recol- 
lect defendant’s telling him that his communication-was pri- 
vate and confidential, yet he “so received and understood it.” 
It-was but the statement of the conclusion or opinion of the 
witness, and his answer shows that he did not know the facts 
upon which the conclusion depended. The words used were 
actionable in themselves, and the law implies malice in their 
use. This malice is what the law intends to punish, and it 
cannot be affected by the manner in which the words were 
received by the person who heard them. If the fact. that the 
charge was communicated to the witness when no other per- 
son was present, is to protect the defendant from damages, 
might he not repeat the same story to every citizen in the 
county in the same manner, and if they, though not requested, 
received the communication “as private and confidential”, 
then invoke these circumstances to protect himself against the 
punishment which he deserves? The rule which allows the 
defendant, under the general issue, to prove all the circum- 
stances under which the words were spoken in mitigation of 
damages, contains this proviso, viz., that the circumstances 
offered to be proved must tend to show the absence of malice, 
or to rebut its presumption. For any other purpose the at- 
tending circumstances have never been admitted ; and if they 
do not tend to this purpose, they are incompetent.—Root v. 
King, 7 Cowen’s R. 613; Wormouth v. Cramer, 8 Wend. 
395; Arrington v. Jones, 9 Port. 139; Douge v. Pearce, 13 
Ala. 127. The evidence here, so far from showing the ab- 
sence of malice, discloses the character of a cool, deliberate, 
and astute slanderer ; cunningly and secretly blackening the 
name of his victim in the estimation of these with whom he 
may most injure him, and at the same time protecting himself 
from exposure and punishment by leaving the impression that 
his communication is “private and confidential.” Such an 
abuse of the rule will not be tolerated. 

4. To ascertain whether the evidence was relevant, is to 
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determine whether it tended to prove the issue joined. The 
issue joined was, whether the defendant spoke.the words laid 
in the declaration ; with liberty to him, if he had done so, to 
show the absence of malice in mitigation of damages. Under 
this issue, the \defendant was allowed to prove, that he told 
the witness, in the same conversation in which he used. the 
words laid, that his wife was greatly distressed on account of 
the death of her son. The statement of this evidence is suff- 
cient to show that it was illegal, and that its only effect could 
be to mislead the jury, by creating in their minds a false and 
illegitimate sympathy for the defendant. It is said, that this 
evidence was competent, because it was a part of a conversa- 
tion called out by the plaintiff. But the rule here invoked 
goes no further than to allow all the conversation that is com- 
petent and legal within itself, and relevant to the issue joined, 
and is only illegal because made by the declarations of the 
party desiring to use them.—7 Phil. Ev. 340. 

Oo. The eighth charge given by the court was erroneous. 
Privileged and confidential communications have a technical 
legal meaning. They form an exception to the general rule, 
that the law implies malice from the use of words which are 
actionable in themselves. What privileged and confidential 
communications are, is fully shown by the case of White v. 
Nicholls, 3 How. U. 8S. R. 266; and that case is fully sustain- 
ed by the following authorities : Proser v. Bromage, 4 Barn. 
& Cr. 247; Pasley v. Freeman, 3 Term R. 51; Vanspike v. 
Cleyson, Cro. Eliz. 541; Jarvis v. Hatheway, 3 Johns. 180 ; 
O’Donaghue v. McGovern, 23 Wend. 26; Easley v. Moss, 9 
Ala. 266; Sewall v. Catlin, 3 Wend. 291. To bring a case 
within the first exeeption, the author of the slander must have 
acted in the bona fide discharge of a public or private duty, 
legal or moral, or in the prosecution of his own rights or in- 
terests. But this charge assumes, that one man may slander 
his neighbor to any extent ; provided, he does it in a private 
and social way, and one of the parties feels an interest in the 
subject. If this be the law, no slanderer could be too vile to 
escape. The law, however, demands that the communication 
should be required for the protection of the interest of one 
party or the other.—Grimes vy. Coyle, 6 B. Mon. 301.. Con- 
ceding that such a construction could be given to this charge 
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as to make it conform to the law, it would still be erroneous, 
because there was no evidence upon which to predicate it. Ht 
is evident from the proof, which is all set out in the bill of 
exceptions, that the jury were bound to find a verdict for the 
plaintiff ; and that they did not do so, can only be accounted 
for on the supposition that they were misled by the charge, 
which was its necessary tendency.—Hollingsworth v. Martin, 
23 Ala. 591; Carter v. Chaudron, 21 ib. 72; Seawell v. Hen- 
ry, 6 %. 226; Toulmin v. Lesesne, 2 i. 359; Cothran v. 
Moore, 1 7b. 423; Morrison v. Judge, 14 i. 182 ; 23 ib. 655. 


M. J. TURNLEY, contra: 

1. The demurrer to the declaration ought to have been sus- 
tained. Hach count was defective in not averring the death 
of the person alleged to have heen murdered. . If the words, 
“He is a murderer,” are in themselves actionable, and require 
no colloquium alleging the death of any particular person, it 
is because of the well-known fact that many murders have 
been committed, and the charge would imply that the accused 
was guilty of some of them. But where the charge goes fur- 
ther, as in this case, and specifies the particular individual - 
alleged to have been murdered, it is no longer a general term 
of known legal import, but requires an additional averment 
of the death of that individual to make it actionable. A 
charge of the murder of A, who is known to be still living, is 
not a crime punishable by law, and cannot subject the ac- 
cused to the penalties of the law against murder. In support 
of this position, see Chandler v. Holloway, 4 Port. 17; 1 
Starkie on Slander, p. 79. 

2. The testimony of the’ witness Clayton was properly ad- 
mitted. .Under the plea of not guilty, the defendant was au- 
thorized to prove all the circumstances attending the speaking 
of the words ia mitigation of damages.— Williams v. Cawley, 
18 Ala. 206; Wright v. Lindsay, 20 i. 428. It was shown 
that defendant and Clayton were intimate friends of. long 
standing ; that defendant had received a letter in relation {o 
the death of his son; that he and his wife were much distress+ 
ed on account of their son’s supposed death; that he and 
Clayton were alone, going to a neighbor’s house to get him to 
read the letter. All these circumstances conclusively show, 





oe ne aS - 


i 
; 





308 ALABAMA. 





Stallings v. Newman. 








that the words were spoken in private confidence, and that 
they emanated from a sorely troubled heart, and were uttered 
in deep grief and not in malice. The evidence objected to 
was not the statement of a conclusion or opinion of the wit- 
ness. The witness Anew, from the intimacy and friendship 
long subsisting between him and defendant, and from all the 
circumstances attending the communication, that’it was pri- 
vate and confidential ; and he did not need to be told so by 
the defendant. 

3. The communication was certainly, not only private and 
confidential, but also privileged.—1 American Leading Cases, 
p- 180. The evidence was admissible, not only because the 
communication was private, and confidential, and privileged, 
but for the purpose of showing the circumstances tinder which 
the words were spoken, as tending to show the want of malice. 
Williams v. Cawley, and Wright v. Lindsay, supra. 

4, The same authorities show that the charge of the court 
on the subject of private and confidential communications was 
correct. 

5. Plaintiff having proved a part of the conversation be- 
tween Clayton and the defendant, the latter had a right to 
the whole of the conversation, and all the attending circum- 
stances. 

6. If the evidence objected to not only failed to show the 

want of malice, but, as the appellant insists, “ disclosed the 
character of a cool, deliberate, and astute slandcrer,”’ how was the 
appellant injured by the admission ? 


CHILTON, C. J.—There are some old cases which would 
justify the court in holding th¢ original declaration in this 
case bad. The case of Sir Thomas Holt v. Aftgrige, 2 Cro. 
R. 184, may be cited. In that, the words were, “Sir Thomas 
struck his cook on the head with a cleaver, and cleaved his 
head ; the one part lay on one shoulder, and another part on 
the other.” The verdict against the defendant was arrested 
in the King’s Bench, upon the ground, that “slander ought to 
be direct, against which there may not be any intendments.” 
See also Prichard v. Hawkins, ib. 215; Holland v. Stoner, #. 
315; 4 Co. R. 20; Roll. Ab. 72; Hob. 6, 77, 177. 

The doctrine upon which these, and a number of odd cases 
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rests, to-wit, that slander must be direct so as to exclude every 
intendment, and that words, in all eases, must be taken in mi- 
tiort sensu, has been exploded for more than a century. As 
far back as 1721, the same court held, that to say of a certain 
person “ that is the man who killed my husband,” is actiona- 
ble—8 Mod. 24. Pratt, C. J., in delivering his opinion, 
said, “ We are to understand words in the same sense in 
which the hearers understood them ; but when words stand 
indifferent, and are equally liable to two distinct interpreta- 
tions, we ought to construe them in mitiori sensu; but we will 
never make any exposition against the plain, natural import 
of the words.” 

Fortescue, J., said, the rule, to expound the words in the 
milder sense, had at that time been exploded fifty or sixty years. 

So, in a late case, Tomlinson v. Brittlebank, 4 Bar. & Adol. 
630, it was held, the words “he robbed J. W.” were actiqna- 
ble, as imputing an offence cognizable by law, and that if the 
words were used in any other sense, the defendant must 
show it. 

The true rule requires, that words should be construed ac- 
cording to their obvious meaning, and taken in that sense in 
which those who hear would understand them.—McGowan v. 
Manafee, 7 Mon. R. 815; Hoyle v. Young, 1 Wash. R. 152; 
Hay. R. 116; 2 Dev. & Bat. R. 274; 9 New Hamp. R. 156. 

Applying this rule to the facts averred in the declaration, 
we entertain no doubt that the declaration demurred to was 
sufficient. When itis said, A murdered B, the sense in which 
such expression would be understood evidently would be, that 
A killed him under such circumstances as would constitute 
him guilty of the crime of murder ; and the words clearly im- 
puting an imputation of the crime of murder, we are not pre- 
pared to say, that if those-in whose presence and hearing they 
were spoken had well grounded reason to believe the person 
said to have been murdered was dead, the plaintiff, who is the 
sufferer by the slander, should not recover, although the de- 
fendant may prove that the person alleged to be dead is still 
alive. That he would be so liable, was expressly decided by 
the Supreme Court of North Carolina.—See Tugart v. Carter, 
1 Dev. & Bat. 8, 

So in Tenney v. Clement, 10 New Hamp. 52, it was held, 
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in an action for words charging the plaintiff with the crime 
of murder, that it was not necessary to allege or prove the 
death of the person said to be murdered—that it was sufti- 
cient if the existence of the person alleged to have been mur- 
dered was not known to those in whose presence the words 
were spoken. This is merely giving effect to the rule. previ- 
ously laid down—that is, construing the words in the sense 
in which the bystanders may fairly understand them. 

It follows from what we have said, that the court improper- 
ly sustained the demurrer to the declaration as it originally 
stood. The plaintiff, however, did not repose upon the de- 
cision, and scek a reversal in this couft, stopping the cause at 
that stage of the proceeding, by suffering judgment to be ren- 
dered on the demurrer. He amended his declaration, and 
went to trial on the declaration as amended, and thus waived 
his right to review the decision of the court upon the demur: 
rer. Such was clearly the law before the statute (Caldwell 
v. May, 1 Stew. 425), and the statute only reserves the right 
to review the decision of the court upon the demurrer when 
the court overrules such demurrer, and -the demurrant pleads 
over.—Clay’s Digest, p. 334, § 121. 

In relation to the confidential communication of the words 
charged as slanderous, as proved by the witness Clayton, we 
need only observe, that, although they do not fall within the 
class of privileged declarations which constitute exceptions to 
the general rule of implying malice from slanderous express- 
ions, yet that they were received by an intimate friend, to 
whom alone they were communicated at that time, as private 
and confidential, certainly goes as a circumstance to mitigate 
the damages, as tending to disprove malice. 

Privileged communications are said to be of four kinds— 

1. Where the author of the alleged slander acted in the 
bona fide discharge of a public-or private duty, either legal or 
moral, or in the prosecution of his own rights or interests. 

2. Anything said, or written, in good faith, by a master, in 
giving the character of his servant who has been employed 
by him. 

3. Words used in the course of a legal or judicial proceed- 
ing, however hard they may bear upon the party of whom 
they are used ; and 
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4. Publications duly made in the ordjnary course of par- 
liamentary proceedings ; as a petition printed and delivered 
to the members of a committee appointed by the Legislature 
to hear and determine grievances.—White v. Nicholls, 3 
Howard’s U.S. Rep. 266. 

So, also, expressions of suspicion, based upon facts detailed, 
confidentially and prudently made to discreet persons, in good 
faith, to direct their watchfulness and enlist their aid in the 
detection of persons supposed to be guilty of felony, which 
expressions are not more extended than the circumstances of 
suspicion justify, give the party injured no right to maintain 
an action of slander, since the public interest requires that 
such communications should be made, that offenders may be 
detected. 

Applying these rules to the case before us, we think that 
Clayton might well testify that he received the communica- 
tion from the defendant as private and confidential, in the 
absence of an injunction of secrecy, or of any declaration on 
the part of the defendant that they should be so regarded. 
That he so received and understood the communication, was 
a fact to which he could testify ; but whether the words spo- 
ken were so intended by the defendant, or if so intended, they 
were notwithstanding prompted by malice, was a question for 
the jury. 

Nor was there any error in the charge, that confidential 
communications made in the usual course of business, or of 
domestic or friendly intercourse, should be liberally viewed 
by juries. 

What the defendant said to Clayton, as to the distress of 
his wife by reason of the receipt of the news of the death of 
his son, was not entirely foreign from this case. It served to 
show the condition of the defendant at the time he spoke the 
words, and tended to show that these words were prompted 
by grief, rather than by malice. It tended to explain the mo- 
tive, and may be considered as part of the res. 

We have carefully examined the charges of the court, and 
are of the opinion, when they are referred to the testimony 
in the cause on which they are predicated, they correctly as- 
sert the law applicable to the case. 

There is no error in the record, and the judgment is affirmed. 
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LOCKE’S EXECUTOR vs. PALMER ert At. 


1. On bill filed to have a deed absolute on its face declared a mortgage, a 


3. 


o 


6. 


7. 


writing executed by the grantee several months after the original deed, re- 
citing that it was agreed between him and the grantor, at the time the deed 
was executed. that if the latter re-paid to him by a specified day the amount 
of the consideration money expressed in the deed, then he would re-convey 
to him all the property therein mentioned, and binding himself to re-convey 
accordingly,—is evidence of the highest character against the grantee; and 
although it may 6t be sufficient, of itself, to show that the parties intended 
the deed to operate as a mortgage, yet if the other evidence in the case, ta- 
ken-jn connection with it, establishes that to have been the purpose of the 
parties, or even renders it doubtful whether a mortgage or a conditional sale 
was intended, it is enough to induce a court of equity to declare it a mortgage. 

The inclination of the courts of equity always has been, to lean against 
conditional sales, because an error which converts a conditional sale into a 
mortgage is not as injurious as one which changes a mortgage into a condi- 
tioual sale; and this inclination is strongly manifested, whenever the trans- 
action had its origin in a proposition for a loan, or the relation of debtor 
and creditor existed between the parties. 

The fact that the debtor’s notes are given up to him by the creditor, and no 
acknowledgment or ether evidence of the debt retained, is a strong cireum- 
stance to,show that the relation of debtor and creditor 'was destroyed, but it 
is not conclusive. 

Therefore, in this case, a deed absolute on its face was declared a mortgage, 
on proof of these facts: That the transaction originated in a loan of money, 
and ‘the relation of debtor and creditor existed between the parties; that 
some of the articles of personal property conveyed were not enumerated in 
the deed ; that the creditor gave up the debtor’s notes, and retained no evi- 
dence of the debt; that the creditor, about two months afterwards, acknowl- 
edged in writing that, at the time the deed was executed, it was agreed be- 
tween them that, if the debtor re-paid to him by a specified day the amount 
expressed as the consideration in the deed, then he would re-convey to him 
all the property therein mentioned, and bound himself to re-convey accord- 
ingly ; and that all the property, both real and personal, remained in the 
debtor’s possession, without any agreement for rent or hire so far as the evi- 
dence disclosed. 

Equity looks with a jealous eye upon sales of the equity of redemption to 
the mortgagee, and requires them to be established by the clearest and most 
convincing proof. (The evidence in this case was held insufficient.) 

If a portion of the mortgaged property has been sold with the mortgagor’s 

consent, and the proceeds applied towards the satisfaction of the debt,«he 
may file a bill to redeem the residue, / 

It seems, however, that even if there had been no such sale, the mortgagor 
might, at his option, proceed for a redemption of all or any portion of the 
property ; but if he files a bill to redeem a portion of it only, a decree in 
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his favor would be a bar to any other proceeding of the like nature upon the 
same contract. 

8. The statute of non-claim Woes not apply to equities of redemption. 

9. If a bill to redeem slaves is filed by two joint mortgagors, and the evi- 
dence shows that the slaves belonged to one of them only, this is no material 
variance. 


AppEAL from the Chancery Court of Greene. 
Heard before the Hon. James B. Ciarx. 


Tais bill was filed in July, 1852, by Wm. M. Palmer and 
B. D. Palmer, late co-partners in trade doing business under 
the firm name of W. M. & B. D. Palmer, against Volney 
Boardman, as the executor of John Locke, deceased, and also 
as the executor of Wm. A. Locke, deceased ; and its object 
was, to redeem two slaves alleged to have been mortgaged by 
complainants, in March, 1845, to said Wm. A. Locke. The 
material allegations of the bill are as follows : That complain- 
ants, being much embarrassed in their business, and hard 
pressed for money to meet their engagements, applied to Wm. 
A. Locke for a loan or advance of money; that said Locke 
agreed to advance about $3504 50 for them, if they would 
secure to him its re-payment, and as they could not give him 
personal security, he expressed a desire that they should make 
him an absolute conveyance, in fee simple, of certain real and 
personal property cf which they were then seized and pos- 
sessed ; that in consideration of said loan of $3504 50, they 
accordingly executed to said Locke a deed, dated March 19, 
1845, by which they conveyed to him, absolutely and uncon- 
ditionally on its face, one hundred and sixty acres of land, on 
which they then resided, known as “Greene Springs,” to- 
gether with two slaves named Oliver and Silvy, and all the 
articles of household and kitchen furniture then in their pos- 
session at said watering-place ; “ that said deed, though abso- 
lute and unconditional on its face, was intended only to ope- 
rate as a mortgage to secure the re-payment of said sum of 
money, and was so received and held by said Locke’; that 
said Locke being in bad health, and complainants fearing that 
he might die before said moncy was. re-paid, they applied .to 
him to execute a writing setting forth the true nature of their 
said contract, and in compliance with their request said Locke 
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executed to them, on the 26th May, 1845, an instrument in 
writing, commonly called a defeasance, whereby he bound 
himself to re-convey to complainants said land and negroes 
and other property, provided they would re-pay to him said 
sum of money, loaned as aforesaid, on or before the first day 
of January next thereafter.” These two deeds (the original 
conveyance and the defeasance) are exhibited with the bill, 
and prayed to be taken as part thereof. 

The bill further alleges, that complainants remained in 
peaceable and quiet possession of said land and negroes, as 
well as of all the other property conveyed by said deed, during 
the lifetime of said Locke, and for several years afterwards, 
until some time in June, 1847, by and with the consent of said 
Locke and his executor, by paying interest on said sum of 
money so'advanced to them; that said Locke died in June, 
1845, after having made and published his last will and tes- 
tament, of which he appointed his brother, John Locke, the 
executor ; that said will was duly admitted to probate, and 
said John Locke qualified as executor; that some time in the 
spring of 1847 said executor applied to complainants to, ob- 
tain their consent to sell said land and perishable property 
appertaining to said springs, and complainants, not being 
able to refund said money loaned to them as aforesaid, con- 
sented to a sale thereof, only reserving the said negroes and 
their right to redeem them; that thereupon said John Locke 
sold the said land to Henry Tutwyler, for about $3,000, and 
all the said perishable property for about $245, and about the 
same time took the said negroes into his possession, by and 
with complainants’ consent ; that said negroes continued in his 
possession until his death, which occurred in the year 1848, 
during all of which time he recognized complainants’ right to 
redeem them; that said John Locke, previous to his death, 
had made and published his last will and testament, which 
was afterwards duly admitted to probate, and of which the 
defendant, Volney Boardman, was appointed executor ; that 
said Boardman qualified as executor, and took possession of 
said slaves, and has continued to hold them up to the filing ot 
the bill; “that on or about the 11th May, 1847, but after the 
sale to said Tutwyler, complainants had a settlement with 
said John Locke in regard to said transaction, and on said 
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settlement were found indebted to him, on account thereof, in 
the sum of $1168 92, a copy of which settlement is now in 
the possession of said Boardman as executor ; that complain- 
ants, not being able to pay said sum of money at that time, 
agreed to surrender to said Locke the possession of said slaves, 
as security for its payment, according to their-original con- 
tract with Wm. A. Locke,. and said John Locke agreed to 
hold said negroes as a security for said debt, subject to said 
defeasance ; that he so continued to hold them, up to the time 
of his death, always recognizing complainants’ right to redeem 
them, and never denying the same”; that since the said slaves 
went into the possession of said Locke, the girl Silvy has had 
three children ; that they are now worth a great deal more 
than the sum of money for which they were pledged, and 
their reasonable hire would more than extinguish the balance 
due on the said debt ; that complainants have several times 
applied to said Boardman for a settlement of their accounts, 
and tendered to him whatever balance might be found due 
him, if he would surrender said slaves, &e. 

The prayer of the bill is, for an account of the balance due 
on said debt and of the hire of the negroes since they went 
into the possession of said John Locke, for a decree of re- 
demption, and for general relief. 

The original deed from the complainants to said Wm. A. 
Locke, and the writing called a defeasance, are made exhibits 
to the bill. The latter instrument is as follows : 

“ Whereas, on the 19th day of March last past, Wm. M. & 
B. D. Palmer, by their deed of that date, conveyed to me a 
certain quarter-section of land therein described, being the 
same on which the “Greene Springs” are situated, also two 
negroes by the name of Silvy and Oliver, and all the house- 
hold or kitchen furniture belonging or attached to said 
Springs”, &e., “all of which property is more particularly 
described in said deed, for the consideration of about $3,587, 
as well.as I now recollect ; and whereas it was agreed be- 
tween the said Wm. M. & B. D. Palmer and myself, at the 
time of the execution of said conveyance, that if said Wm. 
M. & B. D. Palmer, or their assigns, should, on or before the 
first day of January next, re-pay to me the said sum of $3,587, 
or whatever sum is specified in said deed as the consideration 
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thereof, then, and in that event, that I would re-convey to 
them the said quarter-section of land, the said two negroes, 
household and kitchen furniture”, &c.: “Now, if said Wm. 
M. & B. D. Palmer, or their assigns, shall, on or before the 
first day of January next, well and truly pay to me, or to 
my assigns, the said sum of $3,587, or whatever sum is men- 
tioned in said deed as the consideration thereof, I do hereby 
bind myself, my heirs, and assigns, in the event of such 
payment, to re-convey to the said Wm. M. & B. D. Palmer, 
or their assigns, the said quarter-section of land, the said 
two negroes, household and kitchen furniture,” &e., “con- 
veyed to me by said deed, and immediately upon such re- 
conveyance to deliver possession thereof to the said Wm. 
M. & B. D. Palmer, or their assigns. 

“Given under my hand and seal, this 26th day of May, 1845. 

“Test: John Locke.” “Wa. A. Locke [seal].” 

The defendant answered the bill, admitting that Wm. A. 
Locke died in June, 1845, and that his will was duly probated 
on the application of himself and his co-executor, John Locke; 
that John Locke also died in 1848,—his will was ‘hdmitted to 
probate, and letters testamentary thereon granted to him on the 
6th November, 1848. He alleges, that he and his co-executor 
had a settlement with the Probate Court, of their administra- 
tion on Wm. A. Locke’s estate. in August, 1848; that com- 
plainants never presented any claim to either of them against 
the estate of their testator, nor did they present any claim to 
him, as executor of John Locke, within eighteen months after 
the grant of his letters testamentary, and he had no knowl- 
edge whatever of the claim set up in the bill until a short 
time before the bill was filed. He denies that the deed was 
intended as a mortgage or security for money lent, or that the 
writing afterwards signed by Wim. .A. Locke was intended to 
be a defeasance ; alleges that, prior to the 19th March, 1845, 
said Locke had loaned complainants about $2,000, for the 
payment of which he held their notes without security ; that 
about that time they applied to him to borrow more money, 
and proposed to secure its payment, together with the debt 
which they already owed him, by a mortgage on property, 
but said Locke refused to make any such arrangement, and 
proposed to advance the money which they needed if they 
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would sell and convey to him property worth the amount of 
the sums which they then owed and wished to borrow ; that 
complainants assented to this proposition, and executed said 
deed in pursuance thereof, and said Locke then advanced the 
sum which they wished to borrow, and gave up to them their 
notes which he already held, which two sums together made 
the amount expressed in the deed as its consideration ; that 
this was the full value of the property at that time; that the 
negroes were the individual property of Wm. M. Palmer, 
who executed a bill of sale for them to Locke for the ex- 
pressed consideration of $800, a copy of which bill of sale is 
appended as an exhibit to the answer. 

He further alleges, that the writing exhibited with the bill, 
though executed by said Wm. A. Locke, is not a defeasance, 
but operates only as a contract to re-sell to complainants the 
property conveyed by them, and that it is without considera- 
tion; that he and his co-executor returned these slaves in 
their inventory of Wm. A. Locke’s estate, and they were so 
treated on the final settlement of his estate; that the settle- 
ment had between John Locke and the complainants in 1847, 
which is referred to in the bill, and which is attached as an 
exhibit to his answer, was not confined to the transaction with 
Wm. A. Locke, but included other matters, “and from that 
statement it would seem that John Locke purchased the said 
slaves from complainants by allowing them on said settlement 
$1168 92 therefor.” He denies that John Locke ever held 
the slaves subject to complainants’ alleged right of redemp- 
tion ; alleges that John Locke told him on his death-bed, as 
well as a short time previously, that complainants had an- 
noyed him very much, in the then feeble state of his health, 
by importunities to sell the slaves to some one (thinks Dr. 
Kittrell’s name was meutioned) who would permit them to 
redeem at some future time, and that he had refused to do so; 
denies, also, that complainants were consulted about the sale 
of the Greene Springs. 

On bill, answer, exhibits, and proof, the chancellor decreed 
in favor of the complainants, and his decree is now assigned 
for error. 

James D. Wess, for the appellant : ° 

I. The deed is absolute on its face, and the answer denies 
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that it was intended as a mortgage or security for a debt. 
The complainants must prove that it was intended by the par- 
ties to be a security, and this proof must be clear and con- 
vincing.—Chapman v. Hughes, 14 Ala. 218; 13 ab. 247; 21 
ib. 92; 2 Tred. Eq. 560; 4 7. 335. The fact that Wm. A, 
Locke gave up to the Palmers, when they executed the deed 
and bill of sale, the notes which he held on them as the evi- 
dence of the debt they owed him, and did not take any evi- 
dence of the indebtedness from them to him of the considera- 
tion expressed in the deed, is a circumstance which shows that 
it was a sale, and not a security.-—Robinson v. Farelly, 16 
Ala. 475; Sewall v. Henry, 9 2. 33. Locke could not, if the 
property failed to pay the debt on a sale, recover the bal- 
ance.—KHiland v. Radford, 7 Ala. 727.. The answer denies 
that Wm. A. Locke loaned the complainants money on deed 
of mortgage, or security ; and insists that he refused to do so, 
and that the consideration expressed in the deed and bill of 
sale was the fair value of the property. The question of 
mortgage or absolute sale, is a question of fact.—Hopkins v. 
Thompson, 2 Port. 433. In this case, it is a mixed question 
of law and fact, to be determined from the bill, answer, ex- 
hibits, and proof. 1. The deed is absolute on its face. 2. 
The writing is not a defeasance. 3. The writing shows that 
it was a conditional sale—a nude paect.—13 Ala. 247, 252. 
If it was a conditional sale, and upon consideration, the ade- 
quate remedy was at law, and not in chancery. 4. No wit- 
ness is examined to prove how Wm. A. Locke considered the 
transaction ; and it matters not how John Locke treated it— 
the question is, What was.the contract between Wm. A. Locke 
and the complainants? 

II. Admit that Wm. A. Locke intended it as a mortgage, 
and that John Locke so understood aud treated it ; still the 
allegations of the bill show that John Locke bought the com- 
plainants’ equity of redemption in the slaves: the complain- 
ants ailege in their bill, that they had a settlement with John 
Locke, on the 11th May, 1847, of the transaction with Wm. 
A. Locke.—Langdon v. Roane’s Adm’r, 6 Ala. 518; Andrews’ 
y. Hobson’s Adm’r, 23 ib. 218. 

III. The claim set up in the bill, and attempted to be en- 
forced, is barred by the statute of non-claim.—Jones-v. Light- 
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foot, 10 Ala. 24: H — Terrell, 1 7). 650; Freeman v. 
Baldwin, 13 2b. 247, 252 

IV. The bill should — been dismissed for misjoinder of 
parties. B.D. Palmer had no interest in the slaves sought to 
be redeemed, except as it was acquired by the conditional 
purchase from Wm. A. Locke by the writing of May 26, 1845: 
the slaves were the separate, individual property of Wm. M. 
Palmer. 


Wm. P. Wess, contra : 

I. The question presented by the pleadings is, whether the 
contract between the Palmers and Locke, as shown by exhib- 
its A and B, was a mortgage, or a conditional sale. The 
Palmers say it was a mortgage. Exhibit A is an absolute 
deed ; but exhibit B shows, that it was agreed between the 
parties, at the time of the execution of the deed, that the Pal- 
mers might redeem the property, and Locke afterwards re- 
duced that agreement to writing —Freeman v. Baldwin, 13 
Ala. 253; 4 Kent’s Com. 135, 140, 141; 8 Ired. Eq. R. 197. 
If it were doubtful whether it was a mortgage or a sale, 
equity will hold ita mortgage.—Turnipseed v. Cunningham, 
16 Ala. 506, and authorities there cited; 8 Ired. Eq. R. 197. 
The transaction has all the badges of a mortgage, as laid down 
in the case of Kiland v. Radford, 7 Ala. 724, viz., 1st, the 


relation of debtor and creditor =e the parties ; 2d, the - 


borrowing of money by the Palmers from Locke; and, 3d, the 
disparity between the value of the property and the price. 
The deed and defeasance must be construed together as one 
instrument and one contract.—Sewall v. Henry, 9 Ala. 24 to 
33. <A mortgage is a conveyance of an estate for the security 
of a debt; the defeasance is a condition upon which the es- 
tate is conveyed, usually inserted, though it may be by a sep- 
arate instrument; and the character of the estate is deter- 
mined by the intention of the parties, to be derived from their 
language.—4 Kent’s Com., pp. 135, 140, 141. Locke bound 


himself, not.to re-sell, but to re-convey; and the Palmers re- - 


mained in possession for more than eighteen months. In Me- 
Kinstry v. Conly, 12 Ala. 678, the word “re-sell” was used, 


and the court lay great stress upon it. In Eiland v. Radford, 
7 i. 724, the word “ve-purchase” was used, as also in Free- 
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man Vv. Baldwin, 13 ib. 246; and‘ in those cases the possession 
was changed. 

II. The testimony shows that the parties considered it a 
mortgage.—See the depositions of Kittrell and Boykin. The 
statement, or settlement, made in May, 1847, calculates inte- 
rest on the debt, and gives credit for the sale of real estate, &e. 

III. The statute of limitations cannot bar the right to re- 
deem, as the six years did not begin to run —_ the change 
of possession in May, 1847.—Sims vy. Canfield, 2 Ala. 555 ; 
Freeman v. Baldwin, 13 id. 252. , 

IV. The statute of non-claim docs not bar the equity of 
redemption.—Duval v. MeLoskey, 1 Ala. 745; Gordon y. 
Gibbs, 3S. & M. 490; 11 Pick. 181. It is a technical trust, 
and not a claim.—Kane vy. Bloodgood, 7 Johns. Ch. 90. The 
equity of redemption is not a claim to be presented to the 
executor within the meaning of the statute (Clay’s Digest, p. 
195, § 17); the mortgage was only an incident to the debt due 
from Palmer to Locke. ‘The statute of non-claim does not 
affect the right to recover property upon a claim of title, as 
in this case: this is a proceeding to recover the slaves, and 
not a money demand. Can the title to- property, real or 
personal, be barred by the statute of non-claim ?—Johnson v, 
Ames, 11 Pick. 181. The complainants do not claim a debt 
from Locke’s executor, but demand the performance of a spe- 
cific duty—the specific performance of a contract; and the 
statute of non-claim is no answer to their demand. 

But, if the court should hold that the statute of non-claim 
applies to an equity of redemption, then it is insisted, that the 
proof shows that the Palmers did claim the same from John 
Locke, as executor of Wm. A. Locke, and that he admitted 
their right; and further, that the statute should have been 
specially pleaded.—Mardis v. Smith, 2 Ala. 382. 

V. If it is insisted that the Palmers should redeem all the 
property conveyed, the answer is, that the land and other pro- 
perty were sold by John Locke,as executor of Wm. A. Locke, 
with the consent of the Palmers, and the proceeds applied as 
a credit on the debt. The sale of a part of the mortgaged 
property does not affect the right of the Palmers to redeem 
the slaves.—Wilson v. Troup, 7 Johns. Ch. 37. 

VI. The “statement,” or settlement, which is relied on as 
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barring or releasing complainants’ right of redemption, was 
not signed by either party, and merely shows how the debt 
then stood between them. If the transaction was intended 
asa mortgage, then the maxim applies, “once a mortgage, 
always a mortgage”; and the defendant must prove a release. 
If it.was a sale of their equity of redemption, the price was 
inadequate. On these points, see McKinstry v. Conly, 12 Ala. 
682, and cases there cited. John Locke admitted to Boykin, 
in 1848, as shown by Boykin’s testimony, that he held only a 
lien on the ‘property. If it were doubtful whether complain- 
ants released their equity of redemption by the settlement in 
1847, the court would hesitate to declare it, as the price stated 
was only $1168 92, when the testimony of Boykin and Wil- 
liamson shows that the slaves were then worth $1,500.—2 
Sch. & Lef. 673. Any subsequent parol agreement to pre- 
vent the equity of redemption is void.—Henry v. Davis, 7 
Johns. Ch. 42. Courts of equity look with distrust and jeal- 
ousy on a sale of an equity of redemption.—Hitchcock’s Heirs 
v. U. S. Bank, 7 Ala. 443 ; Powell on Mortgages, vol. 1, p. 
123, note. 

VII. The bill of sale by Wm. M. Palmer to Locke was 
made at the same time with the original deed, and for the same 
consideration. It can have no effect upon complainants’ right 
to redeem, as it was not necessary to perfect Locke’s title to 
the slaves ; and the defeasance expressly stipulates that com- 
plainants might redeem, and that Locke would re-convey. 

VIII. In reply to the argument that the contract or agree- 
ment, as shown by exhibit b, was without consideration, the 
answer is, that Wm. A. Locke says, in this defeasance, that 
that agreement was made contemporaneously with the execu- 
tion of the original deed. 


GOLDTHWAITE, J.—The first question is, whether the 
transaction between the Palmers and William A. Locke was 
an absolute sale, or a mortgage. The first instrument which 
was executed conveys the title to the property unconditionally, 
and would, if taken by itself, be regarded as what it appears 
upon its face to be—an absolute sale. The instrument, how- 
ever, which was executed in May, 1845, some two months af- 
terwards, by Locke, recites that it was agreed between himself 
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and the Palmers, at the time of the first conveyance, that if 
the latter should re-pay to him, by the first day of January 
next thereafter, the amount of the consideration money ex- 
pressed in the first deed, then he would re-convey to them all 
the property therein mentioned. This recital is unquestion- 
ably written evidence of the very highest character against 
the party by whom it was executed, and, although it may not 
be sufficient to show that the parties intended the first instru- 
ment to operate as a mortgage, still, if the other evidence in 
the cause, taken in connection with it, establishes such to 
have been the purpose of the ‘parties, or even renders it doubt- 
ful whether a conditional sale or a thortgage was intended, 
it is enough to induce a court of equity to declaré it a mort- 
gage.—Turnipseed v. Cunningham, 16 Ala. 501. 

There are, in most cases of this character, no tests which 
will enable a court to determine, with anything like pdsitive 
certainty, whether a mortgage, or a conditional sale, was ‘in- 
‘tended; but the inclination of equity, in such cases, is always 
to lean against the latter, for the reason, that an error which 
converted the transaction into a mortgage would not be as 
injurious as a mistake which changed a mortgage into a con- 
ditional sale; and this leaning is strongly manifested when- 
ever the contract had its origin in a proposition for @ loan, 
or the relation of debtor and creditor existed between the 
parties (Crane v. Bonneil, 1 Greene’s Ch. 264; Robertson v. 
Campbell, 2 Call’s R. 421; Turnipseed v. Cunningham, supra) ; 
these circumstances being regarded as amongst the circum- 
stances tending to show that a mortgage was intended.— 
Eiland v. Radford, 7 Ala. 724. 

Neither of these tests is wanting in the present case; and 
in addition to these is the fact, that a portion of the articles 
are not enumerated in the bill of sale. The purchase appears 
to have been in gross, without the value of the property in 
detail being contemplated ; the re-sale is to take place, if the 
purchaser re-pays the purchase money ; and the buyer, instead 
of taking possession of the property, allows it to remain with 
the seller without hire—or at least none is proved—when a 
portion of it was such as would readily have commanded hire, 
and another portion such as would have been liable to injury 
and deterioration in the wear and tear resulting from its use, 
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All these, and especially the possession of the property re- 
maining with the seller, are inconsistent with the idea of an 
absolute sale. It is true, that it does not appear that the evi- 
dence of the debt due from the Palmers to Locke before the 
transaction was retained, or any acknowledgment taken for 
the money advanced ; but this, though a strong circumstance 
to show that the relation of debtor and creditor was destroyed, 
is not conclusive.-—Turnipseed v. Cunningham, supra. Upon 
a careful examination of the whole evidence, we have great 
doubt whether the parties contemplated an absolute sale. 
The inclination of our mind is, rather, that security only was 
intended ; and such being the fair result of the evidence, we 
are bound by the principles which govern courts of equity in 
this class of cases, to declare the contract a mortgage instead 
of an absolute sale. 

But it is urged on behalf of the appellant, that, conceding 
the instrument to be a mortgage, it is shown that John Locke, 
the executor of William A. Locke, subsequently purchased 
the equity of redemption in the slaves which were a portion 
of the property conveyed. The evidence to sustain this posi- 
tion consists of the memorandum of a settlement made@in May, 
1847, in the form of a debit and credit account, John Locke 
charging himself with the sales of the land conveyed, and the 
proceeds or value of other property, some of which is not em- 
braced by the deed ; and the account is balanced by giving 
credit of debts against the Palmers. The last item on the 
credit side of the account is, “Am’t of Silvy and Oliver, 
$1168 92.” This account is in the hand-writing of John 
Locke, and not signed by either of the Palmers. They allege 
in the bill, it is true, that by a settlement with John Locke 
they were found in arrears to the amount of $1168 92, and 
that he retained a memorandum of the settlement ; but there 
is no positive evidence that this is the settlement they refer 
to, and it certainly is entitled to but little (if any) weight to 
show that they consented to the last item on the credit side, 
which is not admitted by them. “Once a morigage, always 
a mortgage,” is the rule that was.correctly laid down by the 
chancellor; and under its influence, when the character of the 
instrument was determined, the equity of redemption be- 
came a necessary incident, and existed with it until it was 
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’ proved that they had parted with it. The testimony of the 
witness Boykin shows the virtual admission of John Locke, 
after the settlement in 1847, of the right of the Palmers to 
redeem; and the evidence of Dr. Kittrell is not irreconcilable 
with that right. He was to purchase the slaves from Locke, 
by assuming the debt then due, and hold them until the mort- 
gagors paid him the money, or until the debt was paid by 
their hire. This was, in effect, but little more than the substi- 
tution of a third person in the place of the mortgagee ; and 
the close and intimate relations which the same witness proved 
existed between himself and the Palmers, might have been 
their inducement for preferring him to become their creditor 
instead of Locke. Equity looks with a jealous eye upon sales 
of equity of redemption to the mortgagee, (Story’s Eq. § 1019, 
and cases there cited,) and requires them to be established by 
the clearest and most convincing proof, which is far from 
having been done in the present case. ; 

Another ground taken against the decree is, that as the 
contract was entire, the bill should have been filed, not to 
redeem the slaves alone, but the entire property conveyed. In 
reference to this, it is only necessary to say, that a portion of 
the property had been sold, and its proceeds applied to the 
satisfaction of the debt. If this had not been the case, how- 
ever, we are of the opinion, that it is at the option of the 
mortgagor to proceed for the redemption of all or any portion 
of the property. That he seeks the aid of the court in rela- 
tion to a part of the property only, cannot injuriously affect 
the mortgagee, as a decree for the redemption of that part 
would be a bar to any other proceeding of the like nature 
upon the same contract. 

The statute of non-claim is also urged as a bar to the relief 
sought. That statute provides, that all claims against the 
estates of deceased persons shall be barred, unless presented 
to the executor or administrator within eighteen months after 
the grant of letters, or within that time after the claim shall 
accrue; with an exception in favor of infants, married 
women, and claims contracted out of the State-—Clay’s Dig. 
195,§ 17. We are clear, this statute does not refer to claims 
of title, for the reason, that claims of such a character cannot, 
in any just sense, be said to be claims against the “estate” of 
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the deceased : on the contrary, the right to recover is based 
upon the fact that the property claimed does not belong to 
the estate. As to whether the statute would bar the damages 
arising from the detention of the property as against the 
estate, it is unnecessary now to determine. The failure to 
present the claim would not prevent the mortgagee from 
suing the personal representative of the mortgagor, in an 
action of detinue, and recovering the property, and at least 
nominal damages.-—Trecothick v. Austin, 3 Mass. Rep. 29; 
Johnson v. Ames, 11 Pick. 173. In Sims v. Canfield, 2 
Ala. 555, the bill to redeem personal property was, in con- 
nection with the statute of limitations, assimilated to an 
action of detinue, and by analogy held to be barred in six 
years after adverse possession. The same principle must 
obtain with regard to the statute of non-claim. The equity 
of redemption is simply the right of the mortgagor to the spe- 
cific property after the debt for which it is bound is discharged ; 
and in equity he is always considered as the real owner, until 
he is debarred from his right by judicial decree, or in some 
other mode.—4 Kent’s Com. 136. The bill to redeem, in the 
aspect in which we are considering it, is governed by the 
same principles as the bill to foreclose, and if the latter is not 
affected by the statute of non-claim, the former cannot be. 
The only remaining ground of objection is, that the title to 
the slaves was proved to be in one of the complainants alone, 
instead of both of them jointly. But this circumstance, as 
the mortgage is executed by them in their joint names, can 
make no difference. The bill is filed upon the contract as it 
was made, The mortgagee, by becoming a party to, and ac- 
cepting the joint instrument, recognized the title of the other 
party as joint, and having done so, there is no good reason, 
in a suit of this kind, why he should be allowed to deny it. 
Decree affirmed, with costs. 
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DURAMUS vs. HARRISON & WHITMAN. 


1. In the adoption of the Code, the Legislature is presumed to have known 
the judicial construction which had been placed on the former statutes; and 
therefore, the re-enactment in the Code of provisions substantially the same 
as those contained in the former statutes, is a legislative adoption of their 
known judicial construction. 

2. Inasuit ona debt due from defendant to plaintiff individually, the de- 
fendant cannot set off a debt due to him by open account from a firm of 
which plaintiff is a member.—Code, §§ 2142, 2148. 

8. Sections 2142 and 2143 of the Code coustrued. 


APPEAL from the Circuit Court of Lowndes. 
Tried before the Hon. Nat. Cook. 


Tuis action was commenced in March, 1854, and was 
founded on a promissory note, of which the following isa copy: 

“$1500. On the first day of February, eighteen hundred 
and fifty-four, we promise to pay Henry G. Duramus fifteen 
hundred dollars, for value received February Ist, 1852. 


(Signed) “ JaMES HaRRISON, 
“James K. WHITMAN.” 


The defendant Harrison pleaded as a set-off an open ac- 
count due to him from the firm of Cook & Co., of which firm 
plaintiff was a member ; to which plea the plaintiff demurred, 
but the court overruled his demurrer. The same question 
was again raised by the charge of the court, and its refusal to 
charge as requested by the plaintiff. The plaintiff excepted 
to the rulings of the court, and took a non-suit ; and he now 
assigns for error these several rulings of the court. 


Nat. Harris, for the appellant : 


A demand due by a firm cannot be set off against a sepa- 
rate debt due to one of the partners.—Hoyt, Ford & Robin- 
son v. Murphy, 18 Ala. 316. 

The language of the Code (§ 2240), as to the right in which 
the demand claimed as a set-off must exist, is the same as that 
of the old statute (Clay’s Digest, p. 338, § 141) upon which 
the case of Hoyt, Ford & Robinson v. Murphy was decided. 
The debts must be mutual, not only under the old law, but 
also under the Code. 
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Gro. W. STONE, contra: . 

1. There is a wide distinction between. these two cases : 
ist, where a partnership sues, and the individual debt of one 
of the partners is sought to be used asa set-off; and, 2d, 
where a partner sues on an individual demand, and a partner- 
ship liability is pleaded as a set-off. The one case is an at- 
tempt to appropriate partnership effects to the payment of the 
individual demands of one of its members; the other is sim- 
ply compelling a partner to pay a firm debt out of his indi- 
vidual funds. 

2. The leading case in this State on the point raised by the 
record, is Von Pheel & McGill v. Conally, 9 Port. 452, on 
the authority of which the subsequent case of Hoyt, Ford & 
Robinson v. Murphy was decided. The former case is based 
on the well-established doctrine of a want of mutuality, which, 
under the statutes then in force, was not considered perfect. 
At that time there was no authority to sue the personal rep- 
resentative of a deceased partner, in the first instance, on a 
partnership liability: the liability to be sued,.like the right 
to sue, was in the surviving partner alone. But the personal 
representative of the deceased partner, while no action could 
be maintained against him at law on a partnership debt, 
could sue on the individual demand of his testator, or intes- 
tate. This, the court contended, disturbed the mutuality of 
the debts, and on this idea alone they predicated their opin- 
ion in that case. 

3. The act of 1839, (Clay’s Digest, p. 324, § 67,) which was 
passed subsequent to the decision of Von Pheel & McGill v. 
Conally, removed some of the disabilities, but was clogged 
with qualifications and provisoes. The decision in Hoyt, 
Ford & Robinson v. Murphy, was made after the passage of 
that act; but it is worthy of remark, that the decision is based 
on the former case, and no mention whatever was made of 
the statute. : 

4, But it is not necessary for the purposes of this case that 
either of those cases should be assailed. This case may be 
affirmed, without disturbing either of them. The Code (§ 2142, 
last clause) now gives a perfect and co-equal right of action 
against “any one of the associates, or his legal representa- 
tives.” The mutuality in the-debts is now perfect ; and -the 
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reason ceasing. should not the rule be changed? The statute 
now being perfectly clear, and no decision having yet been 
made upon it, will the doctrine stare decisis justify a disregard 
of its clear, express, unambiguous language? The decision 
in Von Pheel’s case, always doubtful in princip!e, has never 
given satisfaction-either to the bench or to the bar; and in 
Hoyt, Ford & Robinson’s it is not attempted to be justified. 
The recent change in the law now enables the court to get 
rid of the vexed question, without disturbing former decisions. 








RICE, J.-—The act of 1818 contained the following pro- 
visions : “ Every joint bond, covenant, bill, promissory note, 
or judgment Of any court of record: of any State or territory 
of the United States; shall be deemed and construed to have 
the same effeet in law, as a joint and several bond, covenant, 
bill, promissory note, or judgment; and it shall be lawful to 
sue out process, and proceed to judgment, against any one or 
more of the obligors, covenanters, or drawers of any such 
joint bond, covenant, bill, or promissory note, or against any 
one or more of the defendants to any such judgment.” * * * 
“ Whenever any cause of action may exist against two or 
more partners, of any denomination whatever, it shall be law- 
ful to prosecute an action against any one or more of them.” 
Clay’s Dig. 323, $$ 61, 63. 

Many years ago a construction was given by this court to 
this statute, which has ever since been adhered to. That con- 
struction was, that the statute gave to the plaintiff the right 
to consider the obligations of his debtors, whem partners, as 
several as well as joint, and to proceed against them accord- 
ingly ; but that this right of election was given to the plaintiff, 
and could not be exercised by the defendant. And therefore 
it was held, that a defendant in a suit founded on a promis- 
sory note, executed by him to the plaintiff, could not, under 
the statute, avail himself of an open account, due to him. by a 
partnership of which the plaintiff was a member, as a set-off. 
Von Pheel & McGill v. Conally, 9 Porter’s R. 452; Traun 
v. Gorman, 9 ib. 456. 

About the time the foregoing decisions were alt the act 
of 1839.(Clay’s Dig. 324, § 67) was passed, which gave a qual- 
ified right to any creditor of a partnership, to sue the repre- 
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sentatives of the deceased partner without first having prose- 
cuted the surviving partners to insolvency. The decisions 
above cited were not in any way influenced by the act of 
1839, because it was passed after they had been commenced. 
But long since that act was passed, in a suit commenced long 
after its passage, the case of Von Pheel & McGill, supra, was 
re-affirmed by this court in the case of Hoyt, Ford & Rob- 
inson v. Murphy, 18 Ala. 316, 

This last decision was made in 1850. On the 5th February, 
1852, the act was passed which adopted the Code; and un- 
der that act, the Code went into effect on the 17th day of 
January, 1853. 

Section 2142 of the Code provides, that any one of the 
partners, or their legal representatives, ‘‘ may be sued for the 
obligation of all. Section 2143 provides, that “ when two or 
more persons are jointly bound, by judgment, bond, covenant, 
or promise in writing of any description whatever, the obli- 
gation or promise is, in /aw, several as well as joint; and suit 
may be instituted thereon against the legal representatives of 
such as are dead.” Section 2240 provides, that “mutual 
debts, liquidated or unliquidated demands not sounding in 
damages merely, subsisting between the parties at the time of 
suit brought, may be set off, one against the other, b¥ the de- 
fendant or his personal representative, whether the legal title 
be in the defendant or not.” 

Although section 2240 is, in some respects, different from 
the former law as to matters of set-off, it is substantially the 
same as the former law, so far as it has any bearing upon the 
case now under consideration. This is not denied by the 
counsel of the appellees ; but he contends, that conceding this 
to be so, that section, taken in connection with sections 2142 
and 2143. ought to be held sufficient to justify the allowance 
of the set-off relied on in the court below. In this, we differ 
from the counsel of the appellees. 

The right to prove.a set-off at the trial of a cause, and thus 
diminish or defeat a recovery, did not exist at the common 
law, but is the creature of the statute. The extent to which 
this right is allowed, must be determined by reference to the 
statute. A set-off in this State has never been supposed to be, 
in all respects, like a suit, although it is in the nature of a 
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cross action. Thus a set-off cannot be replied to a set-off: 
defendant relying on a set-off of an account under the sum of 
one hundred dollars, was not allowed to prove it by his own 
oath, although, if he had been plaintiff in the suit on the same 
account, he could, under the act of 1837, have proved it by 
his own oath.—Hall v. Cook, 1 Ala. 629; Hudnall v. Scott, 
2 ib. 569; Bennett v. Armstead, 3 7). 507. 

We must take it for granted, that at the time the Code was 
adopted, the Legislature knew the construction which had 
been placed on the former statutes above referred to, by the 
several decisions above cited. And if, with this knowledge, 
the Legislature has re-enacted in the Code provisions which 
are substantially the same as those contained in the former 
statutes, such re-enactment is a legislative adoption of the 
‘known construction of those provisions. 

According to the decisions above cited, the act of 1818 and 
the act of 1839, taken together, did not, per se, change the 
obligations of partners to pay an account due by them, from 
joint to joint and several. But those statutes gave to the 
creditor of a partnership “merely the right to swe, and by the 
suit alone to change the nature of a partnership obligation 
from joint to joint and several.” In other words, the de- 
cisions cited settled the rule, that a statute which authorized 
the creditor of a firm to sue any one or more of the partners, 
or their legal representatives, did not, per se, make the obliga- 
tion of partners several.——Smith v. Mallory, 24 Ala. 628. 

‘As section 2142 of the Code does not declare that the obli- 
gation of partners is several, but merely authorizes all to be 
sued in the common name, or any one, or their representa- 
tives, fo be sued for the obligation of all, we feel bound to 
apply to it the rule above stated, which was settled before the 
adoption of the Code; and to hold, that there is nothing in 
that section, which, per se, changes the obligation of partners 
from joint to joint and several, or justifies the ruling of the 
court below in allowing the account against the firm as a set- 
off against the plaintiff, who was a member of that firm. 

We are confirmed in the correctness of our conclusion, by 
examining the provisions of section 2143. That section ex- 
pressly declares, that when two or more persons are jointly 
bound, by judgment, bond, covenant, or promise in writing of any 
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description whatever. the ‘obligation or promise is, in law, 
several as well as joint.” Now we ask, why was there an 
omission to declare in section 2142, that the obligation of 
partners should be severa/ as well as joint? This omission is 
significant, when we compare it with the former law and the 
decisions thereon, and with the explicit declaration found in 
section 2143, that certain specified joint obligations should, in 
law, be deemed several as well as joint. 

Upon a careful examination of sections 2142 and 2143 of 
the Code, and the circumstances under which they were 
adopted, we pronounce their true construction to be as fol- 
lows: The creditor of a firm may, if he chooses, commence a 
suit against any one of the partners, or his representatives, 
for the debt of the firm, whether it be due by account or 
otherwise. The effect of a suit so commenced is, to change, for 
all the purposes of that suit, the obligation of the’ partners 
from joint to joint and several, by virtue of section 2142. 
Although no such suit is brought, yet if the firm is bound. by 
a “judgment, bond, covenant, or promise in writing of any 
description whatever, the obligation is, in daw, several as well 
as joint,” under section 2143 ; and, therefore, may be used as 
a set-off in a suit on a demand not sounding in damages 
merely, brought by any member of the firm against the owner 
of such judgment, bond, covenant, or promise in writing. But 
in such a suit, commenced by a member of the firm, neither of 
the sections above cited confers upon the defendant the right 
to use as a set-off an account due to him by the firm of which 
the plaintiff is a member. 

As the demand set up as a set-off in the court below, was 
not a judgment, bond, covenant, or promise in writing, against 
the firm, but only an account, the court below erred in charging 
that it could be allowed as a set-off in this action ; and for 
this error, its judgment is reversed, the non-suit taken below 
set aside, and the cause remanded. 
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OZLEY er au. vs. IKELHEIMER. 


1. A deed of gift, conveying personal property to a married woman “ for her 
own use and benefit alone”, creates a separate estate in her, and excludes 
her husband’s marital rights. 

Where a bill in equity is filed against husband and wife to sulyect the wife’s 
separate personal estate to the payment of a note executed by her, if the 
defendants in their answers admit the existence of a separate estate in the 
wife as charged in the bill, the court will not inquire into the regularity of 
the execution of the deed under which she holds. 

3. If a married woman gives her written obligation for the payment of money, 
it will be presumed that she intended thereby to charge her separate personal 
estate ; and therefore, if her creditor files a bill in equity to obtain payment 

’ out of her separate personal estate, it is not necessary that he should aver 

or prove her intention to charge that estate. 

4. If the defendant does not take advantage in the court below, by plea or de- 
murrer, of the want of proper parties to the bill, the objection cannot avail 
on error, unless the absent parties are indispensable to the rendition of a 
proper decree. 

5. One who signed the note as co-maker with the wife, though he would be a 
proper party to a bill filed by the creditor to subject the wife’s separate estate 
to its payment, is not an indispensable parly, when it is averred that he isa 
non-resident and has no property in this State. 


bo 


APPEAL from the Chancery Court of Shelby. 
Heard before the Hon. James B. Cuanrk. 


Tuts bill was filed in September, 1850, by Edward Ikel- 
heimer against Gilbert Ozley and Barthena his wife. It 
alleges, that Mrs. Ozley, together with one Thomas Cost, exe- 
cuted certain promissory notes payable to complainant, 
amounting in all to about $800, which were still due and un- 
paid ; that she has a “separate estate in certain personal 
property, consisting of three negroes and other things of less 
value, as will appear more fully by a copy of the deed of gift 
of said property which is hereto appended, and marked ex- 
hibit No. 2”; that said Cost is a non-resident of this State, 
and has no property within its limits out of which to satisfy 
said debt, or any part thereof; “that Mrs. Ozley absconds, so 
that the ordinary process of law cannot be served upon her, 
and has with her the larger portion of her property, and will 
remove the remainder, unless restrained by the order and 
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process of this court ; and that thereby complainant will lose 
his debts, or have to sue for it in another State.” The prayer 
of the bill is for an attachment, for a sale of so much of the 
property attached as may be sufficient to satisfy complainant’s 
debt, and for general relief, 

The deed of gift, as exhibited, purports to be exeouted by 
“7, Cross”, and conveys the property specified in it “unto 
Barthena Ozley, for the respect that said Cross has for her 
and her heirs”, “to have and to hold for her own ust and 
benefit alone.” ‘The name of “Z. Ozley” is signed to the deed 
as the grantor; but the clerk before whom it was acknowl- 
edged certifies, that ‘Z. Cross personally appeared”, &c., 
“and acknowledged that he signed, sealed, and delivered the 
above deed of gift.” 

Gilbert Ozley answered the bill, alleging, that he and his 
said wife had separated before said notes were executed, and 
that a bill for divorce was pending between them at that 
time ; admitting that his wife, at the time she signed the 
notes, had several negroes in her possession as her own pro- 
perty, “to which respondent sets up no claim whatever, and 
has no objection to their being made subject to the payment 
of her debts ; and respondent insists, that he had no agency 
in giving said notes, and is in nowise responsible for the same, 
as he gave notices in writing, at the time he separated from 
said Barthena, of said separation, and notified all persons not 
to trade with her upon his liability.” 

Mrs. Ozley also filed an answer, admitting the execution of 
the notes as charged in the bill, but averring that she only 
signed them as surety for Thomas Cost, who was her son; 
also admits, “that at the time of, and before the execution of 
said notes, she was a married woman, the wife of Gilbert 
Ozley, and that she held a separate estate in certain personal 
property described in a deed of gift to her, and that exhibit 
No. 2 appended to complainant’s bill is a correct copy of said 
deed of gift.” 

On final hearing, the chancellor granted the relief prayed 
by the bill, and his decree is now assigned for error. 


Jas. E. BELSER and SAML. LEEPER, for the appellants : 
1. The instrument referred to in the bill as showing that 
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appellant has a separate estate, which is set forth as part of 
the bill, shows that she has not a separate estate. “It is not 
enough that the body of the instrument was drawn in the 
proper form: it is required to be signed and sealed, before it 
could become the deed of any one; and the signature and seal 
of one man could nat make it the deed of another.” As the 
body of the deed shows it was intended to be. executed by 
“Z. Cross”, and as it never was executed by him, nor by any 
person for him, but was signed and sealed only by “Z. Ozley”, 
it is inoperative-—Townsend v. Corning, 23 Wend. 442; Car- 
ter v. Doe ex dem. Chaudron, 21 Ala. 72-85. 

2. Before the appellant could be charged with the payment 
of the claim of the appellee, it must appear (by allegations 
and proof), first, that the property mentioned in the bill was 
her separate estate ; and, secondly, that she designed to charge 
it with the payment of the promissory notes set forth in the 
bill.—-Conn v. Conn, 1 Maryland Ch. Rep. 212-217. 

8. Even if the property was her separate estate, and she 
designed to charge it with the payment of said notes, it. was 
erroneous to make her separate estate liable for the whole 
claim, because the insolvency of Thomas Cost, the principal 
debtor, is neither averred nor proved.—Conn v. Conn, 1 Md. 
Ch., supra, 219. 

4, As it is averred in the answer that she is.only the surety 


‘of Thomas Cost on said notes; as that averment is proved; 


and as the said Thomas Cost is not,a party to the bill, al- 
though he is the principal debtor and a necessary party,—the 
decree for complainants is erroneous ; and the bill should be 
here ‘dismissed, because, after the fact was averred in the an- 
swer and duly proved, he went to trial without making Cost 
a party.—Batre v. Auze’s Heirs, 5 Ala. 173. The complainant 
ought to have made the principal a party, in order that the 
surety might be protected by the decree, and not be compelled 
again to litigate the indebtedness alleged.—Oliver v. Dix, 1 
Dev. & Bat. Eq. 158; Dozier v. Dozier, ib. 106; MeMaken v. 
McMaken, 18 Ala. 576; Woodward v. Wood, 19 7. 213. 

5. In the absence of proof of the value. of the separate 
estate, or of the value of the hire of the slaves, the decree for 
the speedy sale of the slaves cannot be sustained.—Bradford 
v. Greenway, 17 Ala. 797; Collins v. Lavenberg, 19 w#. 682. 
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6. The bill cannot be sustained under the act of 1846 giv- 
ing attachments in chancery.—Morgan v. Sprague, 23 Ala. 
524; Wright v. Cogswell, 1 McLean 471. 

7. The allegation in the bill, and the admission in the an- 
swer, that it was her separate estate as shown by the deed 
attached as exhibit 2 to the bill, is not the allegation or .ad- 
mission of the fact that it was:her separate estate, but is an 
allegation that the said deed showed it to be her separate estate. 
It is‘the allegation and admission of matter of Jaw, and not of 
fact merely. Such allegations are not good as pleading, and 
such admissions are not evidence.—Crockett v. Morrison, 11 
Misso. 3; Wright v. Cogswell, 1 McLean 471. 

8. The bill is fatally defective, and no admissions in the 
answer and- no evidence can help its defects—Sandford v. 
Ochtalomi, 23 Ala. 669. 











WuitEe & Parsons, contra: 

A married woman may bind her separate estate by a promise 
in writing.—Roper on Hus. & Wife, vol. 2, p. 24; 2 Story’s 
Kq., $$ 1398, 1399, 1400; Forrest v. Robinson, 4 Port. 44. 
As to her separate estate she is regarded as a feme sole.— 
Bradford v. Greenway, Henry & Smith, 17 Ala. 797; Jacques 
vy. M. E. Church, 17 Johns. 548. 

If the bill alleges facts which, in law, amount to an allega- 
tion of intention on the part of the wife to bind her separate 
estate, it is the same as a direct allegation of such intention. 

The exhibit to the bill is evidently a mistake as to the sig- 
nature. The deed purports on its face to be the deed of Z. 
Cross, and the clerk certifies that Z. Cross appeared before 
him -and acknowledged its execution. Such a mistake will 
not be regarded, or will be considered as amended in this 
court.—McBroom v. McBroom, 19 Ala. 176. But if it is not 
a mistake, respondents cannot now raise any objection to the 
deed, as they admitted in their answers that she held a sep- » 
arate estate under the deed.—Toney v. Moore, 4 Stew. & P. 
347; Harrison v. Mock, 10 Ala. 185, 194. 

That Mrs. Ozley had a separate estate under the deed, .see 
Strong v. Gregory, 19 Ala. 148. 

Thomas Cost was not a necessary party to the bill, even if 
he had been within the jurisdiction of the court ; and the alle- 
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gation and proof of his non-residence, and of the fact that he 
had no property within the reach of the court, is a sufficient 
excuse for not making him a party.—2 Port. 370; 20 Ala. 
824; 10 Wheat. 168; 825.451, and note on pp. 454-6; 12 7b. 193, 

The notes are joint and several, and the creditor’s remedy 
was, as he might elect, against either one or both; and any 
defence which could have been made by the principal might 
also have been urged by the surety in this suit. 

The bill is filed in two aspects—under the act of 1846 av- 
thorizing equitable attachments, and to subject the separate 
estate of a married woman to the payment of a debt contracted 
by her while covert. There is no intervening trust between 
her and the estate, and no joint estate in the property. A 
court of equity may render a decree against her as though 
she were sole. 


CHILTON, C. J.—The bill is filed by the appellee to sub- 
ject the separate estate of Mrs. Ozley, a married lady, to the 
payment of certain notes executed by Thomas Cost and her- 
self to him. It charges that, at the time of the execution of 
the notes by her, she was the wife of Gilbert Ozley, and had 
a separate estate in three negro slaves, and ether personal 
property, which it is said will more fully appear by a deed of 
gift exhibited with the bill and made part thereof. This deed 
purports to be a deed of gift from Z. Cross, but is signed 
“Z. Ozley”, and the clerk who certifies to the acknowledgment 
says, in his certificate, that Z. Cross appeared before him and 
acknowledged the same to be his deed. 

If the deed had been executed by Cross, there is no doubt 
that it would have created a separate estate in Mrs. Ozley, 
the property being limited “to her use only”, which would 
exclude her husband as effectually as if the term “separate ” 
had been employed. The intention clearly appears to create 
a separate estate ; and where this can be gathered from the 
instrument, the particular language in which it is couched be- 
comes unimportant.—See Jenkins v. McConico, at the present 
term, and cases there cited. 

It is supposed, however, by the counsel for the appellants, 
that because this deed is not properly executed, the court 
could not regard Mrs. Ozley as possessed of a separate 
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estate,—the bill referring to it as vesting such estate, and the 
answers of both the husband and wife admitting that the wife 
has a separate property in the chattels attempted to be con- 
veyed by it, as appears by the deed. ) 

It is a sufficient answer to this objection, that there is no 
issue made by the pleadings as to the existence of a separate 
estate; its existence is an admitted fact in the case; and, 
under these circumstances, we will not stop to inquire into 
the regularity of the deed under which the defendant (Bar- 
thena) holds the property. We must assume that, although 
the wrong name is signed to the instrument, it is in equity 
the deed of the proper person—that is, that there exists a 
mistake in its execution which the court would rectify, and 
the concessions of the parties are predicated upon the equitable 
maxim that the Chancery Court may consider that as done 
which ought to have been done, and which the court upon a 
proper application could order to be done. Even laying the 
deed out of view, as being informally executed, it is competent 
to limit a separate estate by a parol gift; and as the true in- 
quiry, in all such cases, is whether the wife has a separate 
estate which may be charged with the demand sought to be 
enforced against it, and not so much as to the manner of its 
creation, we should not be disposed to turn the complainant 
out of court, if heshad properly averred the fact as to the ex- 
istence of a separate estate, although he may have mistaken 
the evidence of the existence of that fact. We repeat, how- 
ever, that the existence of a separate estate is an admitted 
fact in the case, and whether it is created by the deed, as the 
complainant alleges, or exists otherwise, is a matter of no 
consequence. The defendants admit that the deed does create 
such estate,.and it is not for the court to refuse a decree be- 
cause it cannot understand how it is the deed creates it. 
There are, doubtless, such facts connected with it, as in equity 
would make it available for- this purpose. 

But it is said, it is neither averred nor proved that Mrs. 
Qzley, in signing the notes, intended to create a charge upon 
her separate estate. We think the law is now well established 
in England, (and we have followed the English doctrine upon 
this subject,) that where a married woman gives her written 
obligation for the payment of money, it shall be intended that 
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the parties did not do a useless thing: the obligation was 
intended to create a liability, so far as she was capable of 
binding herself. Being a married woman, she cannot bind 
herself personally, dither | in law or equity, so as to justify ‘: 
decree which shall bind her personally.—Francis v. Wigzell, 
1 Madd. Rep. 264. As, therefore, Mrs. Ozley designed by 
signing the notes to accomplish something, and nothing could 
be accomplished if her separate estate is not liable, upon the 
maxim, “ut res magis valeat quam pereat”, we are forced to 
the conclusion that she intended to ied her separate per- 
sonal estate. 

The doctrine, which for some time obtained in the English 
chancery courts, that the general engagements of a married 
woman in writing operate and are valid only as appointments 
made of her separate estate (see 2 Atk. 379; 2 Ves. 142; 
3 Madd. 94; ib. 389), has been justly exploded ; and it appears 
now to be the settled doctrine of those courts, that a feme 
covert, as to her separate estate, can enter into contracts in 
the same manner as a feme sole, and that her contracts, whether 
written or verbal, are equally binding, and do not operate 
merely upon the principle of appointments. Such was the 
doctrine asserted by Lord Chancellor Brougham, in the elab- 
orate case of-Murray v. Barlee, 3 My. & Keene 223; see, also, 
Owens v. Dickinson, 1 Cr. & Phil. 53; 1 Lead. Cases in Eq. 
(Hare & Wallace’s notes) 397, e¢ seq. 

We entertain no doubt as to the correctness of the chan- 
cellor’s decree upon this point. 

In relation to the objection that Thomas Cost is not made 
a party to the bill, it is only necessary to observe, that the 
objection was not raised in any way in the court below, and 
that it is well settled such defect must be taken advantage of 
by plea or demurrer, and if it is not thus brought to the 
knowledge of the court below, this court will not reverse for 
want of a proper party, if he be not indispensable to the ren- 
dition of a proper decree. In this case, Cost might very 
properly have been made a party, but he is not an indispen- 
sable party. A decree can as well be made without, as with 
him before the court. The case of Robert Conn v. James 
Conn, 1 Maryland Ch. Rep. 212, 219, if it be conceded to be 
correct, does not apply to the case before us ; for, in this case, 
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it is averred by the bill, and admitted in the answer of Bar- 
thena Ozley, that Cost is a non-resident of this State, and has 
no property in the State liable to the demand. Such being 
the case, ‘the party complainant might well have omitted to 
make him a party, as no practical purpose could have been 
attained by bringing him before the court.—Marr’s Executor 
v: Southwick, 2 Por. 351-370, and cases cited. 

* There is no error in the decrce, and it is consequently affirmed. 





TURNEY’S ADMWR vs. MORROW. 


1. A simple contract creditor, without a lien, cannot go into equity for the 
collection of his debt; and therefore, where the purchaser of slaves at 

_ sheriff's sale left them in the possession of the defendant in execution, under 
a written agreement that the latter might be allowed to re-purchase them at 
a stipulated sum Within a specified time ; and the defendant borrowed the 
money and paid it oversto the purchaser, who afterwards, without defendant’s 
assent, assigned his bill of sale from the sheriff to the lender,—Ae/d, that 
these facts were not sufficient to enable the assignee to assert a claim to the 
slaves in equity for the re-imbursement of the money which he had advanced 
to the defendant. 


APPEAL from the Chancery Court of Morgan. 
Heard before the Hon. E. D. Townes. 


D. C. Humpnreys, for the appellant. 
Tuos. M. PEtTers, contra. 


LIGON, J.—The bill in this case was filed by the appel- 
lant, as administrator of Daniel Turney, deceased, for the 
purpose of enjoining the execution of a judgment at law, and 
to assert and establish a trust in favor of his intestate in cer- 
tain slaves named in the bill, in which the defendant Morrow 
claimed the absolute property. 

It appears from the record, that the slaves in controversy 
once belonged to Morrow, and were sold by the sheriff of 
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Morgan county by virtue of executions in his hands against 
the goods of Morrow, and were bought by one Burlerson, who 
left them in the possession of Morrow, under a written agree- 
ment by which the latter, or any person for him, was allowed 
to re-purchase them at a stipulated sum to be paid to Burler- 
son on or before the Ist day of March, 1851. It further 
appears that, about the 1st March, 4851, Daniel Turney, the 
appellant’s intestate, loaned to Morrow -eight hundred and 
fifty dollars of the money paid to Burlerson on the re-purchase 
of the slaves, and that Burlerson assigned to Turney the bill 
of sale for the slaves which he had taken from the sheriff at 
the time of his purchase ; but this. was after he had entered 
into the contract for the re-purchase as above stated, and after 
the slaves had been delivered to Morrow under that contract, 
and the sym stipulated by it had been paid to Burlerson by 
Morrow. As far as the record discloses, this assignment was 
made without the assent of Morrow, who, from the proof, 
does not appear to have participated in it. It further ap- 
pears, that Morrow proposed to give the intestate a lien on 
some of the slaves, to secure the payment of the sum of ‘eight 
hundred and fifty dollars which the latter had loanéd him to 
enable him to effect the re-purchase from Burlerson ; but that 
this offer was never fully accepted by Daniel Turney, nor any 
terms agreed upon or reduced to writing to carry out the 
proposition made by Morrow. Upon this case, the chancellor, 
at the hearing on the pleadings and proof, diSmissed the bill, 
without prejudice, and from his decree an appeal is prosecuted 
to this court. 

The decree is correct. The appellant’s intestate had no 
lien whatever on the slaves, and occupies no higher position 
with regard to them than any other simple contract creditor 
of Morrow. There is no trust raised in his favor, by the 
mere fact that Morrow used the money which he borrowed 
from the intestate in paying Burlerson the sum necessary to 
re-purchase the slaves. Nor is any trust in his favor created 
by the proposition or offer of Morrow. to give him a lien on 
the slaves, to secure the re-payment of the sum loaned to him 
by Turney. Until this offer was agreed to by Turney, there 
was nothitig to hinder Morrow from withdrawing it at any 
time he pleased ; and there is no proof whieh shows that the 
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locus penitentiaa ¥ was ever taken from him during the lifetime 
of Daniel Turney, the intestate. 

The assignment of the bill of sale from the sheriff to Burler- 
son, by the latter to the intestate, conferred no right in the 
slaves on the assignee : first, because at the time of the trans- 
fer the slaves were not in the possession of Burlerson ; and, 
secondly, because he had, before it was made, parted with all 
claim he ever had to them, by receiving the sum which, by his 
agreement with Morrow, the latter was to pay for their re- 
purchase. As Morrow had the possession of the slaves at the 
time the money on the re-purchase was paid to Burlerson, that 
possession drew to it the title, so soon as the payment of the 
purchase money was completed, ahd Burlerson had nothing 
to convey. 

The mere assignment of a paper title for pergonal property, 
when the property is in possession of another under such cir- 
cumstances as are shown in this case, confers no right or 
claim, either in law or equity, on the assignee. 

Upon the whole, this must be regarded as an effort of a 
simple contract creditor, without a lien, to go into equity for 
the collection of his debt, which cannot be allowed. 

Let the decree of the chancellor be affirmed, at the cost of 
the appellant in this court, and in the court below. 





NELSON et aL. vs. BONDURANT er at. 


1. In trespass to recover damages for injuries inflicted on a slave, which caused 
his death, it is not necessary to aver with particularity in the declaration 
everything that was done on the prosecution for the felony, nor to state what 
withesses appeared, or what testimony was offered: an averment that the 
defendants were. prosecyted before a justice of the peace, by whom they were 
required to enter into recognizances for their appearance at the next term 
of the Circuit Court to answer the felony, and that at that term of the court 

' they were duly prosecuted before the grand jury, who made diligent inquiry 
into the charge, but found no indictment against any of the defendants, is a 
sofficient allegation of the prosecution. 

2. A plea, averring that the defendant, at the time of the alleged eunen had 
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the rightful and legal control and possession of the slave, under a contraet 
of hiring from his owner; that the slave refused to obey him, and forcibly 
resisted the exercise of his lawful authority ; and that he only inflicted such 
proper and moderate ehastisement as was absolutely necessary to overcome 
such resistance and to subdue the slave, is a full defence to such action. 

8. The wrongful sustaining of a demurrer to a special plea, when the defendant 
had the full benefit of all the facts alleged in it under his other pleas, is not 
a reversible error. 

4. Trespass may be maintained by the owner against the hirer of a slave, for 
an illegal and forcible injury, causing the slave’s death, committed while in 
the hirer’s possession under his contract. 

5. In the absence of an express stipulation, the owner delegates to the hirer 
the same right to punish and correct the slave which he himself has ; but if 
the punishment infiicted by the hirer, when considered with a just regard to 
all the attendant circumstances, is either cruel or barbarous, he becomes 5 
trespasser ab initio, and liable to damages at the suit of the owner. 

6. But the mere fact that the slave was tied when the punishment was inflicted, 
and so secured as to prevent resistance on his part, does not affect the rights 
or liabilities of the parties. 


AppgAL from the Circuit Court of Perry. 
Tried before the Hon. Nat. Cook. 


TRESPASS VI ET ARMIS by John F. Bondurant, Sarah Bon- 
durant, Mary E. Bondurant, James K. Armstrong and Lucy 
his wife, and Rebecca Bondurant, suing by her. next friend 
John F. Bondurant, against Samuel Nelson, Joseph Gouldman, 
Z. B. John, Andrew Jackson, and Richard M. Booker, “to 
recover damages for the unlawful beating and killing by said 
defendants of a certain slave, named Sam, the property of the 
said plaintiffs.” The declaration contained two counts, the 
first of which, after alleging the commission of the trespass 
complained of and the slave’s death in consequence thereof, 
averred, that afterwards “the said defendants were duly pros- 
ecuted before one Young L. Roylston, then being a justice of 
the peace in and for said county, for the supposed felonious 
killing of the said slave; that afterwards, to-wit,” &., “ the 
said defendants, before, and in pursuance of the order and 
requisition of the said justice of the peace, entered ‘into their 
recognizance for their appearance at the then next term of the 
Circuit Court in and for said county, to be held on the fifth 
Monday after the fourth Monday of September, A. D. 1850, 
to answer the State of Alabama to the charge of committing 
the felony aforesaid; that afterwards, to-wit,” at said term 
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of said Circuit Court. “the said defendants were duly prose- 
cuted before the grand jury of said county, for the supposed 
felony aforesaid, and that said grand jury did then and there 
diligently inquire into the said charge against the said defend- 
ants, and did then and there find and prefer no bill of indict- 
ment against the said defendants, or either of them; and 
plaintiffs say, that said prosecution of these defendants, upon 
the charge aforesaid, was then and there ended and deter- 
mined, and that no bill of indictment was found. either at said 
term or at any other subsequent term of said court, nor any 
other prosecution commenced against these defendants, or 
either of them, for said supposed felonious killing of said 
slave.” In the second count the allegation is, “‘ that said de- 
fendants, at a term of the Circuit Court held in and for said 
county on the — day of , A. D. 1850, were then and there 
duly prosecuted before the grand jury for said county, for the 
supposed felonious killing of said slave, and that the said grand 
jury did then and there diligently inquire into the charge 
aforesaid, and did then and there find no bill of indictment 
therefor against said defendants, or any or either of them ; and 
plaintiffs aver, that the said prosecution has been ended and 
determined, and that no bill of indictment has been preferred, 
or further prosecution had”, &e. 

The defendants demurred to each count in the declaration, 
but their deinurrers were overruled, and they then filed several 
pleas; the defendant Samuel Nelson pleading separately, 
Ist, the general issue, and three other pleas, ee as 
aren 

. That before and at the time of the alleged eenmee on 
- slave, this defendant owned, and had rightful and legal 
control, and actual possession and management of said slave, 
by virtue of a contract of hiring from plaintiffs for.the year 
1850, and that said term of hiring had not expired when said 
supposed trespass was committed; that the said slave ran 
away and escaped from him, and refased to obey his lawful 
and reasonable demands, and went to the plaintiffs ;” that said 
John F. Bondurant, acting for himself and his co-plaintiffs, 
then whipped the slave, and committed the said supposed 
trespass complained of in the declaration, and returned said 
slave to defendant ; that the slave still refused to obey de- 
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fendant’s lawful commands, and forcibly resisted the exercise 
of his'lawful authority, and endeavored with a knife and axe 
which he seized to cut and strike defendant and all within 
his reach who attempted to assist in subduing him to obedience 
to defendant’s reasonable commands; that defendant then 
whipped said slave, in consequence of his said resistance, and 
in self-defence, and with a whip inflicted moderate correction 
upon him; that he did not inflict any cruel or unnecessary 
punishment, but only such moderate castigation as was abso- 
lutely necessary, and that all the whipping he inflicted .was 
insufficient to subdue said slave. 

“3. That plaintiffs did not in any manner prosecute defend- 
ant in a criminal proceeding for committing said supposed 
felony in plaintiffs’ declaration alleged, before any justice of 
the peace or grand jury in and for the State of Alabama, or 
otherwise,.or in any manner endeavor legally to try or con- 
x this defendant criminally for said supposed felony”, &e. 

“4, That plaintiffs did not prosecute this defendant before 
the grand jury of the county of Perry, or any other grand 
jury in this State, for the commission of the supposed felony, 
or offence,-in plaintiffs’ declaration mentioned, by any criminal 
prosecution or otherwise, and Cid pot endeavor to try for or 
convict this defendant of said supposed offence in any manner 
whatever.” 

The pleas filed by the other defondanits severally are the 
same as those above stated, except that, in their second plea, 
they aver that they were accidentally present when their co- 
defendant Samuel Nelson was endeavoring to subdue said 
slave, and that, at his special instance and request, they as- 
sisted him in overcoming the slave’s forcible resistance, and 
in inflicting such moderate and proper punishment as was ab- 
solutely necessary to subdue him. 

The minute entry recites, that the plaintitis took issue upon 
the first plea, “and demurred to the second, third, fourth and 
Sifth pleas ; which demurrer, being considered by the court, 
was sustained as to the second and Jifth pleas, and overruled 
as to the third and fourth.” 

It appears from the bill of exceptions, that the evidence 
adduced on the trial showed, in substance, the following state 
of facts: ‘That the slave Sam was hired by the plaintifis to 
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the defendant Samuel Nelson for the year 1850, and was in 
his possession under the contract at the time of the alleged 
trespass ; that on Saturday night, in the latter part of April, 

the slave wanted a pass to go to his wife’s house, but Nelson 
told the overseer not to let him go until the next morning, as 
the creek was so high that it was dangerous to eross it at 
night; that the overseer accordingly told the boy not to go 
until the next morning, but the latter disobeyed his orders 
and went that night ; that when the overseer went into the 
field where the slaves were at, work on Monday morning, Sam 
picked up a club, as soon as he saw. him coming, put it under 
his arm, and left; that he went to John F. Bondurant’s, who 
tied him and whipped him, inflicting about thirty blows 
with a handful of switches, and then sent him back to defend- 
ant Nelggn by Mr. Jackson; that when the boy was brought 
back, Nelson took hold of him by the collar, intending to 
punish. him, but the boy drew-a knife out of his pocket, caught 
Nelson by the collar, and cut him with the knife in several 
places ; that Nelson continued to struggle with him, and called 
to his wife to bring him a rope, but when she ran to his assist- 
ance the boy cut her in the face with the knife, and also at- 
tempted to stab a negro woman who ran up to her relief; 
that Nelson succeeded in throwing the boy, who, in falling, 
struck his head upon a root or stump; that the other defend- 
ants came up to the spot while the struggle between Nelson 
and the boy was going on, and with their assistance the boy 
was finally secured and tied, and was then whipped by Nelson, 
Jackson, and Booker; that between thirty and forty blows 
were inflicted on him with a whip, some of which cut the skin; 
that the boy resisted to the last, and was insolent and rebel- 
lious after he was finally turned loose. 

This whipping was inflicted on Monday morning. The boy 
afterwards walked about the house and yard, but complained 
of being sick, and did no work ; and on the Sunday morning . 
following he suddenly died. The defendants offered evidence 
tending to show that, at the time they. whipped the boy, they 
did not know that he had been whipped by said Bondurant 
as above stated. <A post-mortem examination of the body was 
made by several physicians, some of whom testified, in behalf 
of the plaintiffs, that the slave’s death was caused by the 
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whipping which he had received; while others testified, for 
the defendants, that the wound on the, back of his head, re- 
ceived in his struggle with Nelson as above stated, was, of 
itself, sufficient to have produced death. On this point the 
bill- of exceptions states, that “the physicians all ¢oncurred in 
the opinion, that if the death in this case was the result of the 
injuries the boy had received, it was impossible to attribute 
his death to any portion of those injuries—that it was the 
result of all the injuries taken togéther, and that all con- 
tributed their proportion ; that the whipping which the boy 
received after being tied did not, of itself, cause his death, 
and that he might have died from some other cause than the 
injuries inflicted.” 

“Upon this state of facts, the court charged the jury— 

“1. That if they believed from the.testimony that Bon- 
durant, one of the plaintiffs, whipped the boy, and that the 
boy’s death was caused by that whipping alone, then: these 
defendants would not be liable; or, if they believed that the 
injury which the boy received in the fall, while engaged in 
conflict with Nelson, was the sole cause of his death, then 
defendants were not guilty, and could not be made liable. 
But if the testimony satisfied them that the defendants whip- 
ped the boy, or were present and: assented to and concerned 
in the whipping by the other defendants, and that the boy 
was tied hand and foot when he received the whipping, and 
that the whipping which he thus received from the defendants 
was by itself the cause of his death, or that the whipping 
which the defendants gave him, in connection with the other 
injuries, any or all of them, was the cause of the boy’s death, 
the defendants would all be liable for his value. 

“2. That if they believed the whipping was done by the 
defendants after the boy was securely tied, that Nelson had 
a right to whip him, and that he hada right to call assistance 
in punishing the boy; yet, if the whipping thus given, either by 
itself or in connection with other injuries which the boy might 
have received before the whipping, caused his death, defend- 
ants would be liable for his value to plaintiffs in this action. 

“3. That although they believed that Bondurant whipped 
the boy, and that he received a severe injury from the fall 
while engaged in conflict with Nelson ; yet, unless they be- 
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lieved that one or the other or both of these injuries, of them- 
selves, caused the death of the boy, and that the whipping by 
the defendants had nothing whatever to do with-his death, 
the defendants would he liable to the plaintiffs.” 

The defendants excepted to each one of these charges, and 
also to others which the court subsequently gave on the re 
quest of the jury for further instructions ; and they requested 
several charges, which the court refused to give. 

The rulings of the court on the pleadings,the charges given, 
and many other things which it is unnecessary to notice, are 
now assigned for error. 


I. W. Garrort and Jos. R. Joan, for the appellants : 

1. The killing of the slave being prima facie a felony, the 
civil remedy is merged in it—McGrew v. Cato’s Executor, 
Minor’s R. 8; Morgan v. Rhodes, 1 Stew. 70; Holmes v. Mid- 
dleton, 3 Port. 427; Minter v. Blackburn, 22 Ala. 613. 

2. The declaration does not set out a sufficient prosecution 
of the criminal offence to entitle the plaintiffs to maintain 
their suit. It does not aver that plaintiffs gave evidence be- 
fore the grand jury, or the justice of the peace, or in any way 
aided in the prosecution ; nor that any witnesses were sumn- 
moned before the grand jury, nor that anything was done by 
any person: the only averment is, that defendants “ were duly 
prosecuted”; and this is not enough. The owner of stolen 
goods can only have restitution by bringing.an appeal and 
giving fresh suit: if guilty of neglect, he is not entitled to 
recover.—2 Hawk. 241, $$ 55-6; ib. 238, § 48; id. 239, $$ 50 
to 52; 1 Hale’s P. C. 540. Plaintiff must give evidence, or 
he cannot recover.—1 Hale’s P. C. 546. Restitution was 
only allowed on conviction, or outlawry, or what was equiva- 
lent thereto.—2 Hawk. 240,$ 53. Ifa thief takes goods from 
two, conviction must be had for both crimes: owner can only 
have restitution on his own conviction, or what is equivalent 
thereto.—1 Hale’s P. C. 545; 2 Hawk. 240,852. If an in- 
dictment is found, and a nolle pros. entered, a civil action does 
not lie-—Goddard v. Smith, 1 Salk. 21; 6 Mod. 261. 

3. The fifth plea, to which a demurrer was: sustained, is 
merely the plea of not guilty, drawn in strict conformity to the 
law. The court clearly erred in sustaining the demurrer to it. 
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4. The action should have been case, instead of trespass, 
The slave was hired for the year, and died before the expira- 
tion of the term of hiring. Whe injury, if any, was to the 
reversionary rights of the plaintiffs, and not to their possession, 
1 Chitty’s Pl. 175; Campbell v. Arnold, 1 Johns. Rep. 511, 
‘Hilliard v. Dortch, 8 Hawks’ Rep. 246; Copeland v. Parker, 
3 Ired. 513; Hogan v. Carr, 6 Ala. 472. That the hirer is 
owner for the year, is shown by the cases of Ricks v. Dilla- 
hunty, 8 Port. 138, and Hogan v. Carr, supra. 

5. The first and second charges are severally defective, in 
that they assume that plaintiffs could maintain their action 
without proof of possession, which is essential to such an ac- 
tion.— Castillo v. Thompson, 9 Ala. 937; Phillips v. McGrew, 
13 ib. 255. ; 

6. The third charge assumes, that the only fact necessary 
to a recovery is, that the whipping inflicted by the defendants 
had something to do in producing the slave’s death. All the 
other evidence is withdrawn from the minds of the jury, and 
they are told that, if the whipping had any agency in pro- 
ducing the death of the slave,it was enough. All the cireum- 
stances under which the whipping was inflicted, showing that 
defendants were endeavoring to subdue the slave, are left out 
of view. The court erred in thus limiting the jury to the 
specific facts stated in this charge.—Holmes v. The State, 23 
Ala. 16; Dill v. Camp, 22 id. 249; Edgar v. McArn, 7b. 796; 
Ladiga’s Heirs v. Rowland & Heifner, 21 7. 9. 

7. The main question in the case is this: How far can a 
hirer, or any other person than the owner, go in endeavoring 
to subdue an obstinate and rebellious slave? It is submitted, 
that if one has the right to control the slave, he can inflict 
proper, moderate punishment upon him (as chastisement, and 
not in anger or revenge) until he is subdued ; ‘and if the slave 
is not made to yield by the application of such punishment, 
but continues rebellious, the hirer (or other person having 
control) may continue to inflict proper and moderate punish- 
ment, and, if death ensues, he will not be responsible to the 
owner. There tannot he any middle ground between the 
liberty of the slave and his absolute, unconditional submission 
to his master : if the slave cannot be compelled to submit by 
proper and moderate punishment, the rule of the master is at 
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an end, and the slave becomes a freeman.—Dave v. The State, 
92 Ala. 23. “Every effort to extend to him positive rights, 
is an attempt to reconcile inherent contradictions.”—-Kinlock 
y. Harvey, Harper’s (8. C.) Rep. 514. “In the very nature 
of things he is subject to despotism.”—Ex parte Roylston, 2 
Strob. Law R. 43. 


Wma. M. Murpny, contra: 

1. No action for a majicious prosecution will lie, until a 
discharge or acquittal ; yet, if a bill be returned “ Not a true 
bill”, this is such a discharge as will authorize the bringing of 
the action.—Payn v. Porter, Cro. Jac. 490; White v. Fort, 
3 Hawks’ R. 267. 

2. If a bailee destroy the thing bailed, trespass may be sup- 
ported.—1 Chitty’s Pl. 169, 172, and authorities there cited. 

3. The plaintiffs did all in their power to secure the prose- 
cution and conviction of the defendants : they caused them to 
be tried before a justice of the peace, and to be recognized in 
sufficient bonds for their appearance atcourt; and caused the 
matter to be brought before the grand jury, and diligent in- 
quiry to be made. In the very nature of things they could 
not testify, as the trespass was committed by.a bailee on 
property in possession of the defendants. 

4. The killing of the slave by a barbarous whipping or 
beating, though without intention to kill, was unlawful.— 
Clay’s Digest, p. 413, $$ 6, 7. If any illegal act be done, the 
party doing it, or causing it to be done, is responsible for all 
consequences resulting from the act.—Burton v. McClellan, 
2 Scam. 484. It is not necessary that the act should be wil- 
ful: even if it be accidental, the plaintiff is entitled to recover. 
Leame v. Bray, 3 East 591, and numerous authorities there 
cited ; Schuer v. Veeder, 7 Blackf. 342; Blin v. Campbell, 
14 Johns. 432. 

5. The right of Nelson to punish the slave for insubordi- 
nation, and to use proper force to subdue him, is admitted ; 
but it is insisted, that he had no right to kill the slave, unless 
in self-defence. If the slave was tied hand and foot, perfectly 
in the power of Nelson, and Nelson and the other defendants 
were in no danger; and if they continued to whip him, while 
thus bound, and the slave died in consequence of such whip- 
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ping, then the defendants became trespassers ab initio, and are 
responsible. The charges of the court, tested by these prin- 
ciples, are correct. 


GOLDTHWAITE, J.—The demurrers *to the several 
counts in the declaration were properly overruled. The aver- 
ments ip. the first count, that the defendants below were duly 
prosecuted before a justice of the peace of the county for the 
killing of the slave, and entered into a recognizance for their 
appearance at the next Circuit Court to answer the supposed 
felony ; and that at such term they were duly prosecuted 
therefor before the grand jury, who diligently inquired into 
the charge, and found no biil against the defendants, or either 
of them, we regard as a sufficient averment of the prosecution, 
It is not necessary to aver with particularity everything that 
was done, or to state what witnesses appeared, or what testi- 
mony was offered. If there was, in fact, no prosecution, or it 
was not carried on in good faith, or was not successful by 
reason of collusion between the parties, the defendants could 
obtain the benefit of these matters by proving the facts. The 
allegation that they were duly prosecuted before a tribunal 
having jurisdiction, is sufficient. 

What we have said in relation to the first count, applies 
equally to the second, which-charges in the same language 
the prosecution of the appellants before the grand jury. 

In relation to the demurrer to the second plea, it is only 
necessary to observe, that we are satisfied that the facts 
alleged in that plea constituted a full defence to the action ; 
yet, as the record shows that the defendants had the full ben- 
efit of this plea by the evidence offered to the jury under the 
other pleas, the sustaining of the demurrer is not, under such 
circumstances, a reversible error.—Goodwin v. McCoy, 13 
Ala. 271. 

The statement in the record to -the effect that a demurrer 
was filed and sustained to the fifth plea, we presume must be 
a clerical mistake, as there is no such plea; and being left 
entirely in the dark as to what plea the demurrer applied to, 
we-are unable to pronounce upon the judgment of the court in 
sustaining the demurrer, to any other than the plea we have 
already noticed. 
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As to the charge of the court, which, when taken in con- 
nection with the evidence on which it was based, may be 
regarded as asserting the proposition, that trespass could be 
maintained by the owner of & slave, for an injury causing his 
death, done by a person in possession under a contract of 
hiring, we think there was no error. It is true that the gist 
of the action of trespass, for injuries to real or personal pre- 
perty, is the damage done to the possession ; but a construct- 
ive possession is all that the law requires, and it is deemed 
constructive, when the party who brings the action is the 
owner at the time the injury is committed, and has as such 
the right to the possession at that time; as in case of the 
destruction of property by a common bailee; or cutting down 
trees by the tenant at will, (Co. Litt. 57 a; 7. 200 b,) in 
which cases, says Mr. Greenleaf, the interest of the wrong- 
doer is thereby determined, and the possession immediately 
reverts to the owner.—2 Greenl. Ev. § 615. Where, how- 
ever, the plaintiff’s right to the property exists only in 
remainder, or reversion, the action must be case (1 Ch. Pl. 
167); for the reason, that until the event happens, or the pe- 
riod arrives, which invests him with the actual right of 
enjoyment, he cannot, under his title as remainder-man or 
reversioner, be entitled to the possession. But if he occupy 
a position which gives him the right to resume the possession 
of his property upon the commission of the wrongful act, then, 
the instant this right accrues, he is regarded, upon the prin- 
ciple we have already adverted to, as having the constructive 
possession, so as to authorize him to maintain trespass for the 
act. The application of this doctrine to the particular case 
before us, is readily perceived. In every contract of hiring, 
the owner transfers no gredter rights in relation to the slave 
than he himself possesses ; and in every bailment of this char- 
acter, a reservation is implied, requiring the bailee to treat 
him with humanity, and to discharge those duties which the 
law regulating the relation of master and slave requires from 
him. If he fails to do this, the contract is broken, and the 
owner can resume the possession.— Rasco v. Willis, 5 Ala. 38 ; 
Hogan v. Carr, 6 Ala. 471. And if the act is forcible, as 
well as unlawful, the owner can maintain trespass ; the bailee 
not* being entitled, as a right, to, the possession for the 
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euasiailer of the term. wcilSiilinn v. Senter, 9 ide. 395; Hilton 
v. Caxton, 2 Bail. 95. 

It appears from the bill of exceptions, that the court 
instructed the jury, in effect, that if the slave belonging to 
the plaintiffs, being first so secured as to be unable to resist, 
’ was whipped in that state by the defendants, and the whip- 
ping thus inflicted was one of the causes of his death, they 
were liable for his value. This was clearly erroneous. In 
all this class of cases, the question of liability must be referred 
to the character of the act. If lawful, there can be no liabil- 
ity; while, if unlawful, the actor is always liable to the injured 
party, at least to the extent of the injury actifally sustained. 
The owner of the slave has the right of punishment and cor- 
rection, being responsible to the law for its abuse; and in 
hiring to another person, in the absence of any express stipu- 
lation, he delegates to such person the same rights in this 
respect which he himself possesses ; and the master by hire is 
only liable when he exceeds or abuses the authority which 
the owner and the law concede to him. He has the right to 
correct, but he has no right to be barbarous or cruel ; and if 
the punishment inflicted, when considered with a just regard 
to all the circumstances which surround it—the character of 
the offence, and the offender ; the necessity of maintdining 
‘ discipline and enforcing obedience—is either the one or the 
other, it is denounced by our penal code (Clay’s Dig. 431, § 1), 
and being unlawful, he is a trespasser ab initio, and subject to 
damages at thesuit of the owner. The charge seems to lay 
some stress upon the fact of the slave being secured, so as to be 
unable to resist at the time of the whipping; but this cannot 
in any way affect the rights in respect to correction. If it 
is administered so as not to be obnoxious to the law—so the 
punishment is not crael or barbarous—there is no liability 
even should death ensue. The charge of the court was erro- 
neous, as it held the appellants responsible for the result of 
the act alone, without making their liability depend upon the 
illegality of the act. 

As the views we have expressed will probably be decisive 
of the case on another trial, we consider it unnecessary to 
pass upon the other questions raised upon the present record. 

Judgment reversed, and cause remanded. , 
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FLOYD vs. MORROW. 


1. When an execution, either from a court of record, or from a justice’s court, 
is levied by a sheriff or constable on mortgaged property, the mortgagee, or 
his assignee, may interpose a claim and try the right of property (Code, 
§ 2595) before the law-day of the mortgage. 

2. On trial of the right of property between plaintiff in execution against the 
mortgagor and the mortgagee as claimant, it is error to exclude the claim- 
ant’s mortgage from the jury, if it is not void on its face. 

3. A mortgage conveying, amon§ other personal property, “ the hire’ of cer- 
tain slaves, “or the use of them the present year, and whatever negroes I 
(mortgagor) may hire next year to make a crop with, and the entire crop I 
may make this year and next,” is not void on its face. 


AppEAL from the Cireuit Court of Conecuh. 
Tried before the Hon. Nat. Cook. 


TRIAL OF THE. RIGHT OF PROPERTY in a yoke of oxen, be- 
tween William C. Morrow, plaintiff in execution, and Jordan 
R. Floyd, claimant. The plaintiff’s execution was issued on 
a judgment for $41 17, which he had obtained against one 
James W. Ritchie, and was levied by a constable on the pro- 
perty in controversy on the 9th August, 1854. The claimant 
having executed the statutory bond, a trial was had before a 
justice of the peace and a jury of seven men, which resulted 
in a verdict and judgment for the claimant ; from which judg- 
ment the plaintiff appealed to the Circuit Court. On the trial 
in the Circuit Court, “the plaintiff proved a levy made upon 
certain property in the possession of James W. Ritchie, and 
established its value, and then paused ;” and the claimant then 
offered in evidence a mortgage, dated May.18, 1854, together 
with the clerk’s endorsement showing that it was proved and 
recorded on 3d June, by which the said James W. Ritchie 
conveyed to him certain articles of personal property, which 
are thus described in the deed: “Four yokes of steers, two 
mules, two sorrel mares, one sorrel three-year old colt, twenty- 
five head of cattle, thirty head of hogs, two wagons, one set 
of blacksmith’s tools, household and kitchen furniture, and 
plantation tools, and the hire of Bill, Beck, Nathan, Lucy, 
and Henry, or the use of them the present year, and whatever 
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negroes I may hire next year to make a crop with, and the 
entire crop | may make this year and next.” The condition 
of this mortgage is, “that if the said Ritchie shall and does 
weil and truly pay, or cause ta be paid, unto the said Floyd, 
or his certain attorney, the full sum of $787, ($534 80 due 
the first of January next, and $252 20, due the: first of 
January, 1856,) together with any debt the said Ritchie 
may contract with the said Floyd, during this or the 
next year, for the redemption of the mortgaged property, 
then these presents,” &c., shall be void, &e. 

“The claimant then offered to show by evidence that the 
property levied on was the property with which the defend- 
ant in execution was making the crop the present year, which 
was mortgaged to claimant, and mentioned in the said mort- 
gage, and offered the mortgage as evidence. To this the 
plaintiff objected, and the court sustained the objection to the 
introduction of the mortgage, both separately and in con- 
nection with the evidence offered ; and thereupon the claimant 
excepted.” . 

This ruling of the court is now assigned for error. 


Warts, JupGE & Jackson, for the appellant : 

1. The mortgage was certainly unobjectionable on its face. 
The mortgage of the crop growing, and to be grown, is law- 
ful.—Mauldin, Montague & Co. v. Robinson & Caldwell, 11 
Ala. 980, and authorities there cited. 

2. This mortgage gives the mortgagee the right to the pos- 
session of the property immediately. 

3. The mortgagee can claim the property ; and when such 
claim is made, it is the duty of the execution creditor, before he 
can sell the property, to pay the mortgage debt.— Code, § 2595. 

4, The oxen levied on were included in the mortgage, and 
it was proposed to show this ; and also to show that they were 
engaged in making the crop of 1854, which was itself mort- 
gaged to the claimant. If the oxen, themselves mortgaged, 
can be levied on, the defendant in execution could not make 
the crop, in the making of which they were engaged ; and 
thus a double injury would-be done the mortgagee—the loss 
of the mortgaged oxen, and of the mortgaged crop. In this 
view of the case, it is insisted, that even if the mortgagee 
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could not, ordinarily, claim until the law-day of his mortgage, 
yet, when he has a present right, the plaintiff in execution 
cannot disturb it. 

5. Section 2595 of the Code would be useless, if the mort- 
gagee cannot claim until there has been a forfeiture. Inde- 
pendently of that statute, he could claim after a forfeiture.— 
P. & M. Bank v. Willis & Co., 5 Ala. 781; Hooks v. Ander- 
son, 9 ib. 704; Magee v. Carpenter, 4 2b. 469. This statute 
says, that “the mortgagee” of the property levied on, may 
claim, &c. He is as much mortgagee before as after the for- 
feiture. ‘The cases of McGregor vy. Hall (3 Stew. & P.) and 
Purnell v. Hogan (5 2.) were decided before the passage of 
the act of 1845 authorizing the mortgagee to claim ; and that 
uses nearly the language of the Code. To hold now that the 
mortgagee cannot claim before the law-day of his mortgage, 
would be to decide that the act of 1845 and section 2595 of 
the Code have accomplished nothing. 


N. Harris, contra : 

The mortgage deed offered in evidence did not entitle the 
appellant to the possession of the mortgaged property until 
the first of January, 1855, the day on which the first debt fell 
due. It is settled law, in this State, that the mortgagor is 
entitled to the possession of the property until the law-day of 
the mortgage, unless the mortgage itself provides that the 
mortgagee shall take the possession before that day arrives. 
P. & M. Bank v. Willis & Co., 5 Ala. 780. There is no pro- 
vision in this mortgage that the mortgagee shall take the pos- 
session before the law-day ; the mortgagor had the right of 
possession until the first day of January, 1855, and the equity 
of redemption, and was in possession at the time of the 
levy ; and the interest which he had was a valuable and clearly 
ascertained interest. The Code (§ 2455, 4 3) expressly sub- 
jects the equity of redemption, in either real or personal pro- 
perty, to execution, and provides that, when any interest less 
than the absolute title is sold, the purchaser is subrogated to 
all the rights of the defendant, and subject to all his disabili- 
ties. The defendant in execution, then, at the time of the 
levy, and even at the time of the trial, had such an interest in 
the property as was subject to levy. Section 2595 declares, 
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that “ when personal property, mortgaged to another, is levied 
on by execution, the mortgagee, or his assignee, may discharge 
the mortgage debt ; and then the sheriff shall sell, as well. for 
the payment of the mortgage debt, as for the satisfaction of 
the execution.” The issue, upon a trial of the right of pro- 
perty, is, (§ 2588,) “that the property levied on is the pro- 
perty of the defendant in execution, and liable fo its satisfac- 
tion.” Now all these sections must be construed together, so 
as to give effect to each one of them, and no construction 
should be placed upon them which would lead to any absurd 
result. The policy of the law is, to subject all property (except 
what is specially exempt from execution) and all interests to 
the payment of the owner’s debts. 

There are many reasons why section 2595 should not be 
construed to allow the mortgagee to interpose a claim before 
the law-day. He is not bound to receive the mortgage debt, 
nor is the mortgagor bound to pay it, until it becomes due ; 
and the mortgage may, as in this very case, be intended to 
secure, not only certain specific debts, but also debts that might 
afterwards be contracted for the purposes specified in the 
deed. In such case, it is impossible for the plaintiff in exe- 
cution to know the extent of the mortgage debts ; and if he 
does not know the amount for which the property is thus 
bound, how can he know the amount he must pay, or offer to 
pay, for the satisfaction of the mortgage debt? Suppose the 
mortgage debt is $10,000, and does not fall due for ten years, 
—that the mortgaged property consists of several articles 
each one of which is sufficient to pay the debt, and that an 
execution for only $50 is levied on a small portion of the pro- 
perty ; can it be contended that the fact of the levy makes 
the whole mortgage debt become due, and compeis the mort- 
gagor to pay it or be deprived of his property? Such a con- 
clusion would be absurd, and would entirely defeat the cred- 
itor’s right, secured to him by section 2455, to subject the 
equity of redemption to the payment of his execution, without 
paying the mortgage debt. It is true, the act of 1845 al- 
lowed the mortgagee to interpose a claim to the mortgaged 
property before the law-day of his deed ; but then the equity 
of redemption was not subject to levy and sale, unless accom- 
panied by possession. The Code (§ 2455) subjects to levy 
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and sale under execution an interest which was not subject by 
the previous law; and to hold that the right to interpose a 
claim, secured by section 2595, extends only to the right to 
put in a claim after the law-day, will harmonize the two sec- 
tions, and no absurd consequences will follow. When the 
equity of redemption is sold before the law-day, the purchaser 
will be entitled to the possession until that day, and to the 
right of redemption ; and after the law-day the mortgagee is 
bound to receive the mortgage debt, which is then easily as- 
certained. If the mortgagee is about to sustain any loss or 
injury by the sale or removal of the property before the law- 
day, equity can afford him ample relief now, as it could before 
the adoption of the Code. 

Again; the mortgage was properly rejected as evidence, 
because it provides for the payment of debts that might be 
contracted after its execution, and is therefore fraudulent and 
void on its face as to execution creditors of the mortgagor. 

It is also void as to the appellee, because it mortgages pro- 
perty not then in existence, but to be afterwards grown. 

There was no proof, nor any offer to prove, that any debt 
was due from the mortgagor to the claimant; and the recitals 
in the deed itself are not evidence against the plaintiff in exe- 
cution.—McCain v. Wood, 4 Ala. 258. 


RICE, J.—When an execution from a court of record is 
levied by the sheriff on personal property mortgaged to ano- 
ther, the mortgagee, or his assignee, may, by virtue of section 
2595 of the Code, try the right of property, as provided in 
chapter second of title second of the Code, before the law-day 
of the mortgage has arrived. 

To deny this, is to deny any meaning to the words em- 
ployed in that section, which profess to confer a right on the 
mortgagee or his assignee; for it is very clear, that under 
section 2587, the mortgagee, or his assignee, is authorized to 
try the right of property, whenever such execution is levied 
on such property after the law-day of the mortgage. 

Sound exposition requires effect to be given to every sig- 
nificant clause, sentence, or word in ‘a statute; and the two 
sections above cited must be held operative to the full extent 
above indicated.—Smith’s Com. on Stat. 710. 
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But the execution, under which the levy in this case was 
made, is an execution for less than fifty dollars, issued by a 
justice of the peace, and levied by a constable. The claim is 
interposed under section 2833 of the Code, found in title three, 
which is apparently devoted to “proceedings in civil cases 
before justices of the peace.” The claim is interposed by a 
mortgagee, before the law-day of his mortgage arrived. Such 
a claim cannot be sustained, unless section 2595 extends to 
the mortgagee, or his assignee, the same right, when the levy 
is made by a constable under a justice’s execution, as when it 
ismade by a sherfff under an execution from a court of record. 

It has ever been, and still is, the right of an execution 
creditor in this State, by suit in equity, to compel the cred- 
itors or beneficiaries provided for by a fair and valid deed of 
trust or mortgage to sell the property, or close the trust, on 
equitable terms, whenever such deed, by the long credit given, 
or otherwise, becomes oppressive or injurious to him.—Dubose 
v. Dubose, 7 Ala. 235; Pope v. Wilson, 7 7. 690; Tarver v. 
Roffe, 7 ib. 873. ; 

Until the act of January 25th, 1845, (Pamph. Acts, p. 136,) 
the mortgagee could not, by interposing a claim, or by any 
other proceeding at law, prevent the personal property em- 
braced by his mortgage from levy and sale under execution 
against the mortgagor, before the Jaw-day of the mortgage. 
Many sales were made under execution of the mortgagor's in- 
terest, before the law-day. Such sales, almost invariably, 
resulted in the sacrifice of the property, and in working in- 
jury both to the mortgagor and mortgagee. ‘To prevent 
such injury and such sacrifices of property, which had been 
mortgaged in good faith, was doubtless the main object of 
the Legislature in passing the act of 1845, and in a substan- 
tial re-enactment of it in section 2595 of the Code. 

If personal property embraced by a valid mortgage, the 
law-day of which will not arrive for several years, is permit- 
ted to be sold under execution at law, experience has proved 
that injury therefrom must result, either to mortgagor or 
mortgagee, or to both. This ought not to be, when they have 
acted fairly in the execution of the mortgage. There is no 
necessity for such injury. The execution creditor can, as we 
have above shown, by bill in equity, obtain all he ought to 
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have. He is the party who ought to be compelled to resort 
to chancery ; because the mortgagee, having fairly obtained 
a preference by his mortgage, ought to be permitted to stand 
on the defensive, and should not be forced (although he is al- 
lowed) to become an actor in a court of equity, to maintain 
an advantage honestly gained over other creditors. 

If the execution creditor resorts to a court of equity, he must 
make the mortgagor and mortgagee parties to his bill. When 
a sale is decreed under such a bill, all the parties will be pro- 
tected and benefited. Purchasers, knowing that the title 
under such a sale is free from encumbrances, will be moreewill- 
ing to give a fair price for the property. They will know 

‘what they are buying. The proceeds of such a sale will be 
greater than could result from proceedings at law. The hon- 
est mortgage and costs of the Chancery Court will be first 
paid out of those proceeds, and out of the surplus the execu- 
tion creditor will be entitled to satisfaction. 

Although, in certain cases, where the amount of the mort- 
gage debt is known, the execution creditor may, if he chooses, 
pay it off, and sell, as shown in section 2595, yet he is not 
bound to do so in any case. He may resort to the Court of 
Chancery, as above shown, if he prefers it. And so, although 
the mortgagee may resort to chancery now, in any case where 
he could have resorted to it before the Code took effect, he is 
not bound to do it. He may interpose his claim, and try the 
right of property, before the law-day of his mortgage, if he 
prefers it. 

The effect of section 2595 is, to secure to the mortgagee 
the right to elect whether he will interpose his claim at law, 
or resort to chancery for the protection of his interests under 
the mortgage ; and if he elects to claim at law, his claim, al- 
though interposed before the law-day, must be sustained, if 
his mortgage is executed in good faith, and for a valuable 
consideration, and is duly reeorded. 

This right of election in the mortgagee is not confined to 
cases where the levy is made by a sheriff under an execution 
from a court of record, but exists in cases where the levy is 
made by a constable under an execution from a justice of the 
peace. The letter, and equity, and reason of the statute, em- 
brace the one class of these cases as well as the other; and 
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in conferring this right on the mortgagee, no word is used, 
which excludes Aim from trying the right of property when 
the levy is made under a justice’s execution. 

The fact that a constable is not authorized to sell, as well for 
the payment of the mortgage as of the execution, furnishes 
no sound objection to the conclusions above announced ; for it 
is obvious, there are many cases in which a mortgagee may, 
before the law-day, interpose his claim, but in which the exe- 
cution creditor cannot discharge “the mortgage debt.” For 
example, we state the case of a mortgage executed to secure 
the«sureties of a public officer against loss by reason of his 
defaults. What is “the mortgage debt,” in such a case, be- 
fore half his official term expires? No man, nor court, can 
tell. It cannot be discharged by an execution creditor; yet 
under such a mortgage, a claim might be interposed by the 
mortgagees. This serves to show, that the Legislature con- 
ferred on the execution creditor a privilege much more res- 
tricted than was conferred on the mortgagee. 

The court below erred in excluding the mortgage offered 
in evidence by the appellant, which embraced the property 
levied on and in controversy in this suit.— Wallis v. Rhea,10 
Ala. 451; 5 ib. 531; 7 id. 698. 

That mortgage is not void on its face.—Mauldin v. Robin- 
son, 11 Ala. 980. 

For the error of the court below in excluding the mort- 
gage, its judgment is reversed, and the cause remanded. 





DENSON er aL. vs. MITCHELL anp WIFE. 


1. The words of a devising clause in a will cannot, ordinarily, be carried beyond 
their just legal import and legitimate meaning, by any supposed general 
intent to be gathered from the preamble, or introductory part of the will; 
and it is only in cases of doubt, where the words of a bequest may, without 
doing violence to the apparent intent and the rules of law, be construed more 
ways than one, that resort is had to the introductory part of a will to aid in 
solving such doubt. 
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2. An express bequest of an estate for life negatives the intention to give the 
absolute property, and converts a superadded right of disposition into a 
mere power. 

3. The introductory part of a will was in these words: “TI, J. D., being at this 

time of sound mind, and in full possession of all my mental faculties, and 
knowing that I have to die, and desirous of leaving this will”, &., “ desire 
that my person and property shall, after my death, be disposed of as fol- 
lows”’, &c. In the first seven clauses next succeeding, the testator gave specific 
bequests of slaves to his several children, giving his sons the absolute property, 
and limiting the interest of each daughter to a life estate “ not subject to the 
debts of her husband, and after her death to be equally divided among the 
heirs of her body’’; and in the eighth clause he bequeathed to his wife sev- 
eral negroes, all of his household and kitchen furniture, stock of horses, 
cattle, &c., and plantation tools, “al? of which she is to have and hold 
during her natural life, and at her death to dispose of at her wili and 
pleasure.” There was no residuary clause, and no bequest over in default 
of disposition by the wife: Held, that the widow took but a life estate in 
the property bequeathed by this clause, with power to dispose of the remain- 
der; and she having died intestate, that the property went to the testa- 
tor’s personal representatives, to be by him administered as in cases of in- 
testacy. 


APPEAL from the Chancery Court of Barbour. 
Heard before the Hon. J. W. LesEsne. . 


JETHRO Denson died on the 8th July, 1851, in Barbour 
county, Alabama, after having made and published his last 
will and testament, which was attested by three witnesses, 
and was as follows : 

“T, Jethro Denson, being at this time of sound mind, and 
in full possession of all my mental faculties, and knowing that 
I have to die, and desirous of leaving this will, and after 
commending my soul to the mercy and safe-keeping of Al- 
mighty God, who gave it, desire that my person and property 
shall, after my death, be disposed of as follows, to-wit— 

“1. That my body be decently interred by my executors. 

“2. That my executors pay, out of the proceeds of my estate, 
all my just debts. 

“3. I will and bequeath to my son Matthew Denson my 
negro man Moses. 

“4, I will and bequeath to my son Archibald J. Denson 
my negro woman Nancy and her children, provided he takes 
up his permanent residence in Barbour county, Alabama ; if 
he does not, then I desire my executors to sell her (Nancy) 
and her children, at public outcry, to the highest bidder, and 








362 ALABAMA. 





Denson et al. Vv. Mitchell and Wife. 


pay 0 over » the proceeds of said sale into the hands of Archibald 
J. Denson, as his part of the estate. 

5. I will and bequeath to my daughter Mary Pitts my 
negro woman Violet and her children, and one girl named 
Silvy, to have and to hold during her natural life, not subject 
to the debts of her husband, and after her death to be equally 
divided among the heirs of her body. 

“6. Iwill and bequeath to my daughter Nancy Screws my 
negro woman Mahala and her children, to have and to hold 
during her natural life, not subject to the debts of her husband, 
and to be equally divided after her death between the heirs 
of her body. I also will and bequeath to my daughter Nancy 
Screws the eighth of a section of land on which she and her 
husband now reside,” (particularly described,) “to have and 
to hold during her natural life, not subject to the debts of her 
husband, and after her death to be sold at public outcry, and 
the proceeds of the sale to be equally divided between the 
heirs of her body. 

“7. I will and bequeath to my daughter Martha Mitchell 
my negro woman Morning and her children. 

“8. I will and bequeath to my wife Rebecca my negro 
woman known as Little Ferriby, and her children and grand- 
children, with the exception of her daughter Nancy. I further 
will and bequeath to my wife Rebecca negro man George ; 
also a woman known as Big Ferriby, and her three youngest 
children ; also, two negro men, Cupid and Jack; also, a 
woman known as Old Nancy, and all of my household and 
kitchen furniture; also, fifteen head of stock cattle, five head 
of horses, one road wagon, and all of my stock of hogs, plan- 
tation tools, and farming utensils ; all of which she is to have 
and hold during her natural life, and at her death to dispose 
of at her own will and pleasure. 

“9. I will and bequeath to my wife Rebecca my three negro 
men, Charles, Handy, and Joe ; also, two girls, Caroline and 
Chaney ; also, my plantation ; to have and hold during her 
natural life, and after her death to be sold at public outcry, 
and the proceeds of such sale to be equally _— between 
my children. 

“T desire the above to be my last will and testament, and 
hereby appoint Randolph Mitchell and my wife Rebecca my 
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executors, and do hereunto affix and sign my name and seal”, &e. 

Of the testator’s children named in this will, all of whom 
survived him, Martha, the wife of Randolph Mitchell, was the 
only child of his wife Rebecca; the others being born of a 
former wife. Mrs. Rebecca Denson afterwards died, to-wit, 
in January, 1852, intestate ; and the slaves and other property 
bequeathed to her by the testator went into the possession of 
said Mitchell and wife, who claimed and held them as the 
separate estate of Mrs. Mitchell, as only heir-at-law of her 
mother. This bill was filed against them by the testator’s 
other children, who insist that Mrs. Denson took but a life 
estate in the property ; and they pray for an account, distri- 
bution, and general relief. 

The chancellor dismissed the bill for want of equity, hold- 
ing, on the authority of Randall v. Shrader, 20 Ala. 338, that 
the absolute property vested in Mrs. Denson under the eighth 
clause in the testator’s will; and his decree is now assigned 
for error. 


BurorD & PuGu and Jas. EH. Betser, for the appellants : 


1. The importance of the introductory clause and preamble 
in a will, as manifesting an intention of complete and ultimate 
disposition, has been gradually declining in courts both of law 
and equity. “After some fluctuation, it is at length clearly 
settled, that, although they make profession of disposing of 
all the testator’s property, in the fullest manner, they will not 
operate to carry the words of the devising clause beyond their 
legal sense and signification.”—1 Roberts on Wills 432-435; 
Vanderverker v. Vanderverker, 7 Barb. S. C. Rep. 221. 

2. Whatever a testator does not grant by his will, remains 
in him, and reverts to his heirs and distributees, after the dis- 
positions actually made by him are over.—4 Kent’s Com. 353, 
Lecture 53. 

3. The extent of the estate given to the widow is express, 
certain, and clearly defined—“ to have and hold during her 
natural life”; the superadded power, “at her death to dispose 
of” (the very same property which was granted to her for her 
life), is a distinct gift, not of an additional interest or estate, 
but merely of a power to dispose by will and not by writing 
inter vivos. Such a power of disposal, even if it were general, 
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in connection with an express estate for life so clearly defined, 
cannot operate by way of enlargement of the life estate into 
a fee. The implication, to control the technical meaning. of 
words creating a previous express estate, must always be a 
necessary implication. No such implication arises here.— 
Caleb v. Field, 9 Dana’s R. 346; Pate v. Barrett, 2 ib. 426; 
16 Johns. 588; Rubey v. Barnett, 12 Misso. 3; 10 Ves. 370; 
1 P. Wms. 149; Pulliam v. Byrd, 2 Strob. Eq. 134; Smith v. 
Hilliard, 3 ib. 214; Reith v. Seymour, 4 Russ. 263; 1 Salk. 
239; Archibald v. Wright, 9 Sim. 162; 3 Litt. 415; Burwell 
v. Anderson, 3 Leigh’s R. 355; Smith v. Bell, 6 Peters’ Rep. 
78-9; Ward v. Amory, 1 Curtis’ R. 419; Keyes on Chattels, 
$$ 156 to 170. 

“The express estate for life negatives the intention to give 
the absolute property, and converts these words into words of 
mere power, which, standing alone, would have been construed 
to convey an interest.” “Where such inconsistent life estate 
is given, the fee does not pass; for this whole matter rests 
upon intention.” —3 Leigh’s R. 356-7, and authorities supra. 

A. bequeathed a slave to his wife for her life, and after her 
death to be emancipated: Held, that although the provision 
for the emancipation was void, yet the slave did not belong 
absolutely to the wife, but, after her death, went to the 
next of kin, or passed by the residuary clause, if there was 
one.—Cresswell v. Emberson, 6 Ired. Eq. 151; Vannerson v. 
Culbertson, 10 Sm. & Marsh. 150; 7 Barb. S. C. Rep. 221. 
The principle of these cases is, that the testator expressly 
limits the duration of the estate to the life of the wife, and 
there is to be no enlargement of that estate by implication. 

In a will, the grammatical construction must prevail, unless 
a contrary intent plainly appears.—Love v. Love, 5 Ired. Eq. 


Rep. 201. 


ELMorE & YANCEY, contra: 

1. The law never favors an intestacy as to any part of the 
personalty, when there is a will. 

2. The general intention apparent in the will must prevail, 
unless forbidden by law.—Heirs of Capel v. McMillan, 8 Por. 
197, and authorities cited on pp. 204-5. 

3. To ascertain the intention, every part of the will j ig @Xx- 
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amined.and compared, the one with the other. In a case of 
doubt whether an absolute or limited estate is given, the in- 
troductory part of the will may be referred to for the purpose 
of solving it.—Schriver v. Meyer, (7 Harris,) 19 Penn. 87, 
where many of the cases are reviewed ; Wood v. Hills, 2b. 513. 

4. This rule is educed: Wherever the introduction shows 
an intention to dispose of the whole of the testator’s property, 
and it can-be brought down to and connected with the devising 
clause, the introductory and devising clauses are construed 
together, and the interest devised thereby is an absolute one. 
19 Penn. 87; 14S. & R. 95; 10 Wheat. 204; 19 Penn. 513. 

5. The property in the eighth clause of the will passed to 
the wife absolutely. Ist. A bequest of personalty for life, 
with a general power of disposition, not limited as to the objects 
or mode, gives the absolute estate.--Randall v. Shrader, 20 Ala. 
338, and cases cited in the opinion; 2 Wilson 6; 3 Ves. 299; 
1 Leon. 256; 2 Ves. 588; 2 Atk. 102; 1 Wash. (Va.) 266 ; 
10 Mod. 71; 16 Ves. 135; 19 2. 85. 2d. The intention of 
the testator was, to bestow this property absolutely on his 
wife. The introduction clearly shows an intention to dispose 
of ‘‘his property” (that is, of all his property) “as follows” 
(that is, as the same is given in the following nine clauses) ; 
and this necessarily connects the introductory and devising 
clauses. and of course the eighth is connected with the intro- 
duction. The language and meaning of these clauses is, then, 
that he desires his property in the subjects named in the eighth 
clause to be disposed of as follows, &e. 

Again; looking at these and the other parts of the will, 
the variety of bequests and variety of limitations on the other 
bequests, and the variance between the limitations in the 
eighth and ninth clauses, the inference is plain—‘“ such as will 
satisfy the conscience of the court”—that the object of the 
testator was to dispose of all his property, and to dispose of 
all his interest in the subjects mentioned in that clause. The 
eighth clause is by the terms of the introduction as much con- 
nected with it as the first clause is. This being the intention, 
the court will carry it into effect, as there is no prohibition of 
law against it. 

The question is one of intention. We admit, when the 
limitation is for life, with a power of disposition, and the ex- 
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ercise of this power is restrained either as to the objects in 
whose favor it is to be exercised, or as to the manner in which 
it shall be exercised, the intention is apparent that this is but 
a power, and not an interest. Or, if there was a limitation 
over, in default of the appointment or exercise of the power, 
then, also, this is evidence that the power should not be an 
interest, but an authority merely. On this view most of the 
conflicting decisions may be reconciled.—1 Sugd. on Powers, 
mar. p. 127. We claim, however, the benefit of the converse 
of these propositions—that when there is no -limitation over 
on default of appointment, and no restriction as to the objects 
or mode of exercise of the power, this is evidence of the in- 
tention to dispose of the property absolutely. 

6. The words “at her death”, following the words “during 
her life’, are equivalent to “then”, and will be considered as 
words of relation, and not of time ; and that the remainder of 
the estate was to be disposed of at her will and pleasure ; and 
that such disposition was to take effect at her death, and not 
that she was at the moment of her death to have the power 
of disposition ; for that would mean after her death, which 
is impossible-—Tomlinson v. Dighton, 10 Mod. 71; Boraston’s 
case, 3 Coke 21-2. 

7. When a general power of disposition is reserved or 
given of property or a fund, in which the person having the 
power has no present interest, and can have none until a future 
event, as his death, the property or fund becomes his absolute 
estate on the happening of the event, without any exercise of 
the power.—3 Atk. 269; 2 Vern. 181; 3 Atk. 656; 1 Vesey 
267; 2 Atk. 172; 3 Leigh 348; 12 Miss. 3. 

The principle of these decisions is, that he who has such a 
power of disposition has all the attributes of ownership over 
the property at the time the interest is to take effect if the 
power was exercised ; and we assent to this as sound sense 
and law. Mrs. Denson had an estate for life, with the unlim- 
ited power to dispose of the property at her death. Has she 
less of the attributes of ownership, than if she had been vested 
with the power of disposition at her death? Has she a less 
interest in the remainder, than if it had been to the children 
of Denson for the life of the wife, and at her death to be at 
her disposition? Yet this is admitted by all the authorities 
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to vest the absolute estate in her at her death. The particular 
estate, and the power of disposition, are the same in both the 
above suppositions. The ouly difference is, in fact, the par- 
ticular estate is to be enjoyed by different persons. 

These cases assert the following doctrine: ‘“ Where there 
is a particular limited interest, and this sort of power, liberty 
or authority, though the latter without a particular partial 
interest pointed out might have amounted to an absolute gift, 
yet when both occur, the gift is held to be of the limited in- 
terest, and the other to be but a power, and not an interest.” 

To analyze this: When a limited interest is given, with an 
unlimited power of disposition, the limitation of the interest 
is a limitation of the power. But if no “particular partial 
interest had been pointed out”, but there had been a general 
interest pointed out, or no interest pointed out, then the power 
“might have amounted to an absolute gift”; and these seem 
to have been adopted by American authorities as sound rea- 
soning. We think there are two errors in it: first, if there 
had been a general interest pointed out or given, the power 
was unnecessary, and could not enlarge the estate ; and, second, 
the power is limited by the particular estate, and not the es- 
tate by the power. The power succeeding the mention of the 
property given is the limitation of the interest. How would 
it be, if in his will he gave to his wife the unlimited power of 
disposition at her death, and gave to his children during her 
life the enjoyment of the property, and by a codicil had con- 
firmed this will in all respects, save that he altered the estate 
for life from his children and gave it to his wife; or by will 
gave the property to his wife for life, and at her death to his 
children, and by a codicil revoked the gift of the remainder 
to his children, and gave to his wife the unlimited power of 
disposition at her death; can it be doubted what must be the 
construction put upon the will? There is no difference in the 
cases, as to the legal effect. There is no limitation over in 
the will on default of appointment; and the children, not 
being named, stand precisely in the condition of the hypothe- 
sis, where the limitation of the remainder to them was revoked 
by the codicil. 

The rule in the above authorities is one of construction 
only. They say, such an interest being limited is evidence 
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that the testator did not mean the power to be an interest, 
but an authority merely. But if, from the other parts of the 
will, or the peculiar phraseology, it appéars the testator did 
intend this power as an interest, then these cases are of no 
authority, and the court will carry the intention into effect. 

These cases hold, further, that if the testator give the pro- 
perty for life, with directions to sell at the death, and with a 
power to the tenant for life to dispose of the proceeds of the 
sale, the tenant for life takes an absolute estate in the whole 
proceeds.—1 Vesey 267; 3 Leigh 348. It is inconceivable 
how a bequest for life, with power to dispose of the proceeds 
when sold at her death, is an absolute estate, while a power 
to dispose of the property itself is a mere authority. It isa 
distinction without a difference; and the cases lose their 

weight as authority. 

8. The negroes mentioned in the first sentence of the eighth 
clause were given absolutely. The two bequests in this clause 
are disjoined, and the first is given without any limitation.— 
4 McCord 60; 2 Strob. Eq. 327; Doug. 730; 8 D. & East 64. 

Most of the cases cited by the appellants are cases in which 
there was either no power of disposition, or there was a lim- 
itation over, or the power was limited as to the objects or the 
mode of exercise. 

Randall v. Shrader, 20 Ala. 338, is identical with the pre- 
sent case; the difference, if any, being in favor of the present 
case, as it is a will. The question in that case was, what in- 
terest did the wife take under the instrument? On the face 
of the writing, it was held, she took an absolute estate. The 
construction put on that deed and on this will must be the 
same. What interest did Mrs. Denson take under this will? 
The provisions in the will and deed are, in legal effect, and 
almost in language, the same. The decision was a correct 
one, and commends itself to the ied sense of every mind, 
legal or otherwise. 

On the question of intention: Lands to a devisee, to be by 
him freély possessed and enjoyed, passed the absolute estate, 
although no words of inheritance were added, without which 
it was but a life estate ; but the intention was upheld.—1 8. 
& R. 144; 12 2. 54. 
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CHILTON, C. J.—The leading object in the construction 
of-every written instrument is, to arrive at the true intent 
and meaning of the parties to it; and if thé courts can give 
effect to such intention consistently with the rules of law, they 
will do so. In the construction of wills, especially, we must 
struggle to arrive at the true desire and intent of the testator; 
and to do this, we should look to the whole instrument—the 
introduction, preamble, and different items and clauses, and 
see the bearing of each upon the clause to be construed. At 
the‘same time, however, the words of the devising clause can- 
not be ordinarily carried beyond their just legal-import and 
legitimate meaning, by any supposed general:.intent to be 
gathered from the introductory clause or preamble of the will. 
1 Roberts on Wills, pp. 432-5. It is only in cases of doubt, 
where the words ofa bequest may be construed more ways 
than one, without doing violence to the apparent intent and 
the rules of law, that we resort’ to the introductory part of 
the will for the purpose of aid in solving such doubt—19 
Penn. 87; i. 513. 

We are of opinion, that in the introductory clause of this 
will there is nothing inconsistent. with the possibility of a re- 
version back to the estate of the testator of the property men- 
tioned in the eighth clause of the will. The language is: 
“J, Jethro Denson, being”, &c., “and desirous of leaving this 
will”, &c., “desire that my person and property shall, after 
my death, be disposed of as follows, to-wit.” Then follow 
the several clauses, seven in number, making dispositions of 
portions of his property among his children, vesting life 
estates in his daughters, with remainders to the heirs of their 
bodies living at their death, until we come to the eighth, 
which is the clause we are called upon to construe, and which 
is in these words: “I will and bequeath to my wife Rebecca 
my negro woman-known as Little Ferriby, and her children 
and grand-children, with the exception of her daughter Nancy. 
I further will and bequeath to my wife Rebecca-negro man 
George ; also'a woman known as Big Ferriby, and her three 
youngest-children ; also, two negro men, Cupid and Jack ; also, 
a woman known as Old Nancy, and all of my household and 
kitchen furniture ; also, fifteen head of stock cattle, five head 
of horses, one road wagon, and all of my stock of hogs, plan- 
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tation tools, and farming utensils:; all of which she is to have 
and hold during her natural life, and ‘at her. death to — 
of at her own will and pleasure.” 

Taking a common-sense view of, this bequest, it. woul rea- 
dily occur to the mind; that if the testator intended, to vest 
the absolute property in his.wife, he would have given it to 
her as he did other property. to his sons. \ But he does not do 
so: when he comes to.make.prevision for-her, he expressly 


limits her interest to a life estate; and to held that the abso- / 


lute property passes in the chattels, is to-do violence to the 
testator’s language,- and, we think, would contravene his 
clearly expressed intention. 

The.superadded right to dispose of the mineent at her 
death, at her own will and pleasure, we think, has not the 
effect of enlarging the precedent gift for life se-as to vest the 
absolute property. Taking the whole will togethet, and bear- 
ing in mind the language employed by the testator when he 
would create-or vest an absolute property, and the peculiar 
and guarded manner in which this bequest is expressed, we 
do not entertain.a doubt that the testator meant what he 
said—to give his wife but a life estate, and to vest her with 
power and authority to dispose.of the remainder ; and, per- 
haps reposing with confidence upon the belief that she would 
execute the power of disposition, he makes no provision as to 
what shall be dong with the remainder in default of appoint- 
ment. In that event, it goes back to his personal representa- 
tives, to be administered as in case of. intestacy. 

The authorities, both English and American, seem generally 
agreed in the position, that an express estate for life, given by 
will, negatives the intention to give the absolute property, 
and converts words conferring a right of disposition into 
words of mere power. See the autlrorities, collated with much 
industry, upon the briefs of the learned counsel. 

-The case of Randall v. Shrader, 20 Ala. 338, which arose 
upon an ante-nuptial contract, was 4 correct decision ; for the 
husband, by the contract, effectually excluded his marital 
rights from attaching to the property. True, tle reasoning 
puts the decision upon another ground, and this would seem 
to conflict with the views.above expressed, unless a distinction 
can be taken between the construction of the clause author: 
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izing the disposition of the property by the tenant. for life, 
when employed. in @ will and in a deed. I shall not. stop to 
inquire whether such distinction exists, nor whether the rea- 
soning of that case can be supported... As we have already 
said, an.almost: unbroken current of authority, both English 
and -Americgn, as well as the principal text+writers upow this 
subject, have settled that words of disposition thus superadded, 
after an express limitation of a life estate, merely confer a 
power; and not property. Their. effect is not, therefore, to 
enlarge by implication the previous estate; but, upon .the 
death of the’life tenant, ahd in default of appointment, a quasi 
reversion results to the representatives-of* the testator, .or it 
falls into the residuum, according as the will- may direct. 
After a eareful examination-of all the authorities cited, and 
many which are ‘not’ found on the briefs, we feel constrained 
to‘hold, that the decree of the chancellor is erroneous; -and 
his ‘decree must therefore be reversed, and the cause remanded. 


‘ 
: 
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CHAMBERLAIN & C@. vs. MASTERSON. - 


1. As to thedistinction between guests and boarders at a hotel, and the liability 
of the landlord to each for the loss of goods. 
2. If.a boarder at a hotel fails to take such care of his watch as a person of or- 
dinary prudence should take, the landlord will not be responsible for its loss. 
8. On the request of the jury for further instructions, the presidirig judge said, 
*T perceive from your questions that your minds have heen misled by a case 
read by defendant’s counsel ”,.and then stated to them, “ that they should 
receive the law only from the court,—that counsel often read books to the 
‘jury to explain themselves more clearly and forcibly, but that they must not 
receive them ds law, except so far as sanctioned by the court’: Held, that 
there was no error in these instructions. vt 
4. The refusal of the court to allow counsel, after,the argument has been closed 
and the.cause submitted to the jury, to explain a distinction applicable to 
the case, is not revisable on error : such matters properly belong to the con- 
duct of the cause, and are entrusted to the discretion of the presiding judge. 
5. It is error to instruct the jury, “that the main charge was to be with them 
the controlling part of the charge.” 
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AppgaL from the City Court of Mobile. 
Tried before ” Hon. ALEX. McKinstry. 





TuIs action was seoeitit ‘by Hugh Masterson. against Cham- 
berlain & Co., to recover “one hundred dollars damages for 
the value of a gold watch, chain and key, stolen from the room 
occupied: by plaintiff, as the guest or boarder.of defendants, 
at the.‘ Battle House’, then a public inn of Mobile ; the said. 
defendants then and there being the lessees and proprietors 
of said‘house ; and the said watch having been stolen by‘one 
of the servants of said proprietors of said house between the 
tenth and twenty-fifth of the-month of ——, 1853.” 

Other counts were added to: the complaint, “by order of 
the court’, in one of which it is averred, that the watth-was - 
lost by plaintiff from a room which he occupied at the Battle 
House, then and there-a public-inn, of which defendants were 
at the time lessees and proprietors, and-the plaintiff their 
guest ; in the second, that the watch was lost by plaintiff, 
without any fault or negligence on his part, from a room which 
he occupied as a guest at the Battie House, a public inn of 
which defendants were the- owners; and in the third, that the 
watch was stolen from the room occupied by plaintiff in the 
Battle House, a public inn of which defendants were lessees 
and proprietors, and that it was stolen by one of the servants 
of said house then in the employment of said lessees and pro- 
prietors. 

To the first count in the-amended complaint the defendants 
pleaded, “that the Battle House was not a public inn, and 
that no watch was lost as charged”; and to the second and 
third counts they took issue, in short by consent. 

On the trial, as appears from the bill of exceptions, “ there 
was evidence tendmg to show that plaintiff: was a guest at 
the Battle House, an inn or hotel kept by defendants, as also 

to show that he was a boarder ;: that: this watch which he wore 
was taken from his room in the Battlé House ; that the room 
was attended to solely by the servants of the hotel, one of 
whom daily visited the room for the purpose of cleaning it; 
and that this servant kept.a key to unlock this as well as many 
other rooms on the:same floor.” - 

“The court charged in’ full and at length on the liability of 
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innkeepers and hotel-keepers te guests and- boarders, and the 
duties of guests and boarders ; and among other charges, that 
if they belieyed that the watch was taken from plaintiff’s room 
in the hotel, and was taken or stolep by the defendants, or by 
the servants employed by them in the house, or lost through 
the negligence of said servants, without any negligence on the 
part of plaintiff, then the defendants were liable to plaintiff, 
if he was either a guest or a boarder.” 

The defendants excepted to this charge,-and requested in 
writing the following: . “That if the jury believe that the de- 
fendants used ordinary care in regard to the property of the 
plaintiff, and they find the plaintiff to have been a boarder, 
the defendants.are not-liable ;-also, that if the jury believe 
Masterson was a guest at the Battle House, and that he was 
negligent, he cannot recover”; which charges the court gave. 

: On the next morning, the jury .caute in,.and requested 
some explanations-in reference to the two last charges given 
by the court at the request of the defendants; in reply to 
which the court declined to say anything more than had al- 
ready been said, except that the main charge was to be with 
them the controlling part.of the chargé; to which defendants 
excepted.. 

“After a time, the jury came in again, to ask further ques- 
tions ; in reply to which the judge asked them, if they referred 
to a case which defendants’ counsel had read in his argument 

‘from one of the English Reports. Their foreman said, ‘Yes’; 
and the judge then said, ‘I perceive from the questions that 
your minds have been misled by the case that was read’, and 
then stated to them, that they should receive the law only 
from.the court; that the counsel often read books to the jury 
to explain themselves more plainly and forcibly, but that they 
' must not receive them as law, only so far as they were sanc- 
tioned by the court; to which defendants excepted. 

“The. jury then retired, and‘shortly afterwards sent a slip 
of paper by thesheriff to the judge, on which was written, 
‘Question by one of the jurors: If the jury think that Mas- 
.terson was a boarder, are the defendants liable as though he 
was guest ?’ which the court read aloud, and, the defendants’ 
counsel being in court,.called his attention to it, and then sent 
for the jury, and repeated to them what had been said to them 
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in the main charge of the court ; and in answer to a question 
by one of ‘the jury, as to what was the test of Masterson’s 
negligence, the court asked them, if they had come to.any.eon- 
clusion as to the fact whether Masterson was a guest or a 
boarder. The foreman‘answeréd, that they found that Mas- 
terson was.a bearder, and.that the defendants were innkeepers. 
The court then.charged the jury, that if Masterson. took such 
care as a reasonable and prudent man would take’ of his pro- 
perty,-he would not be guilty of negligence, and that if he 
did-not take such care he would be negligent ; and.that if he 
did take such:care of his watch as a reasonable and prudent 
man would take of his property, and the property was taken 
or stolen by the servants of the defendants employed in the 
house, or lost through their negligence, the plaintiff was enti- 
tled to recover ; to which charge the defendants excepted. 

“The defendants’ counsel.then began to explain to the court 
the difference between a guest and a boarder, but the court 
declined to hear him,on the ground that the other counsel 
was notepresent ; ‘to which he excepted.” . 

The appeHants now assign for error— a 

“J. The charge of the eourt making an innkeeper respon- 
sible for the loss of goods of his guest stolen by his servants. 

“2. The’charge making an innkeeper responsible for loss 
of goods of a boarder stolen by a servant. ‘ 

“3. Error in the charges generally. 

“4, Error generally in its colloguiums with the j jury, ae its 
refusals to char Be as requested.” ’ 


Cuas. P. Roninsow, for the appellants : 


The rule of law in the English courts, as well as of most of 
the courts of the United States, is, that “an innkeeper is res- 
ponsible for. losses happening to goods of travellers becoming — 
his guests, except such as, happen from the-act of God, public 
enemies, or by the conduct of the guest himself; his servant, 
or the companion he. brings with him.”——Mason v. Thompson, 
9 Pick. 280; Calye’s case, 8 Co. 32; Smith’s Lead. Cas., vol. 
1, p.. 266. But in deciding’ upon a case for the first time in 
this court; it seems proper to consider the origin, causes, and 
propriety of this rule, and whether they are such:as require 
our courts to recognize the same rigorous rule in all its extent, 
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or whether, at least, it should: be narrowed to its strictest 
-Kimits. ; ‘ " 
» In the earlier and ruder times of Bngland, we readily find 
the cause and origm of the rule, and disedver its justness. 
There was ‘then but little general communication between the 
people of different sections and districts; the means and the 
habit of frequent intercourse, and ‘the rapid circulation of 
trade and ideas, had not removed the wide differenees that 
existed in the sympathy, knowledge, and feelings of distinct 
neighborhoods:;* the town was at a great remove from the 
eountry, and an inhabitant of one'village felt as a stranger 
when business or pleasure ealled him into another; even an 
expedition to a neighboring fair or market was clothed with 
something of the terrors of a pilgrimage to unknown countries, 
and a-sense of insecurity accompanied every act of traveling. 
‘Traveling, too, had not only its imaginary, but its real terrors : 
the roads were ‘infested with robbers, thieves, and outlaws; 
it-was in the power’ of any oné, unlicensed, to become an inn- 
keeper ; and the comparative rudeness and lawlessness of the 
times invited unworthy persons to this calling,’ to abusé the 
confidence which travelers were compelled to repose in them. 
The police power of those times had-nothing of the sufficiency 
for ‘the detection of crimes that now belongs to it. It was 
this weakness that made the hundred responsible wherein a 
man was robbed, unless upon hte and ery the thief was taken ; 
and in this same weakness: of the police power,—in the im- 
aginary as well as real dangers then attached to traveling, in 
the general want of réspectability in the calling of innkeepers, 
and in the temptation to colludé with thieves and robbers to 
plunder unprotected travelers, we find the true and sufficient 
origin of this rigorous rule of the liabiltty of ‘innkeepers for 
“the loss of the goods of travelers becoming their guests.” 
‘But hardly one of these grounds remains now, in this age 
and countfy, to uphold the rule.’ A common language, com- 
mon ideas, common laws, the habit of traveling, equal knowl- 
edge, and an active intelligence, have disarmed traveling of 
most of its terrors, both’ real and imaginary, and clothed the 
traveler with a citizenship wherever his journey leads him. 
The landlord of the present day, instead of being low in the 
scale of respectability, and in a position to invite unworthy 
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suspicions, is always—-whether he swings his sign by the road- 
side, or holds his justice’s court in a village tavern, or presides 
amid the elegancies and splendors of a fashionable hotel—the 
frank, honest, intelligent, and hospitable gentleman, whose 
interests all lie upon the side of watchful honesty in regard 
to the person and goods of his guests. No:apology for the 
rigor of the rule can now be.found, as in early times, in the 
weakness of the police power; the laws, and an active, organ- 
ized police, are far more adequate now than then for the de- 
tection and punishment of crimes. To this.power belongs 
the duty : if it is inadequate, let it be improved and strength- 
ened. It is as unworthy and unjust to hold the respectable 
-innkeeper responsible for the crimes of others, to which his 


’ exposed situation may make him a victim, as to re-enact upon 


the innocent inhabitants of a hundred the ancient penalty for 
the robberies and felonies committed within its limits. It is 
a relic of half- civilized times and imperfect government, 
which finds no support in the present well-ordered condition 
of society and the efficiency of government. If, then, the 
reasons of the rule so entirely fail, why should not the rule 
cease with them ? 

It is begging the question to say, that “there isa confidence 
reposed in the innkeeper that he will provide honest servants, 
and that, his negligence if this respect is a kind of implied 
consent to the robbery.”—1.Black. Com. 430. What is the 
business of an innkeeper, but an ordinary businegss—a necessary 
calling in the economy of society, distinguished by no peculiar 
privileges or emoluments? Why should it be loaded with so 
onerous a burden? In it, care and ‘attention are bestowed 
upon the persons and goods of guests, in consideration of a 
price paid, and honesty and fidelity are required, as in cases 
of other ordinary paid bailees for service or hire, whom yet 
it was never thought to charge, except upon proof of negli- 
gence. What greater facilities have they, or what greater 
inducements, .to abuse the trust reposed in them, than the 
warehouse-man to whose sole custody untold. thousands are 
committed, and who, while bound to diligence and fidelity, is 
exonerated from liability for the embezzlement of his store- 
keepers or servants?—1 Stew. 284; 13 Ala. 587; 4 Gill 406; 
9 Wend, 268, And where, in the present condition of society 
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and the nature of the business, do we find any greund fer 
charging ‘them for the criminal conduct of their servants ?— 
Story on Agency, § 456. 

But, however the law may be held as to the responsibility 
of innkeepers for the loss of goods “ of travelers becoming their 
guests”, the rule was early held inapplicable to:boarders, and 
a distinction was early recognized between a guest and a 
boarder. A guest was a traveler or wayfarer; but a person 
who came upon a special contract to board or sojourn at an 
inn, was not in law a guest, but'a boarder.—Bacon’s Abr., tit. 
“Inns”, c. 5; Story on Bailments, $477; Comyn’s Digest, tit. 
“Action’on the case for negligence”, (B) 12. The same-lia- 
bility is not incurred in regard to the goods of boarders as to 
the goods of wayfarers: to give a boarder a remedy against 
an innkeeper, the latter must have been guilty of culpable 
negligence.—Authorities supra ; Manning v. Wells, 9 Humph. 
746; Parsons on Cont., p.628. The rigor of the general rule, 
and its inapplicability to, the times, should incline the eourts 
to the recognition of this distinction. 

The court erred in telling the jury that they were misled 
by a case read. by defendants’ counsel. ‘The court is to decide 
the law, and not the case. It required a participation in the 
deliberations of the jury, to determine what was operating 
upon their minds, and enable the court thus to address them; 
and to tell them they were misled, without showing them 
wherein, was calculated to confuse them. 


Wm. Boyes, contra: 

The evidence tends to prove that the watch was stolen by 
one of the servants of the hotel, or lost by his negligence ; 
no other person having access to the room than the servant 
who, was provided with a skeleton key, which was kept for 
the purpose of opening the door during Masterson’s absence. 
The landlord is responsible for the dishonest or negligent 
acts of his servants. Masters, also, are answerable for in- 
juries occasioned by the wrongs and negligence of their -ser- 
vants, if committed in the exercise of the functions in- which 
the servants are employed by their masters, even when the 
latter have no power to prevent them, and they are committed 
in their absence. This-rule was established to make masters 
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careful in the choice of those whom they employ. Innkeepers 
are held responsible to as strict an extent as common bailees, 
and the principle was taken from the Roman law.—Story on 
Bailm., §§ 470, 471; Story on Agency»p. 637; 2 Kent’s-‘Com. 
592; Walker v. Bolling: 22 Ala. 294. 

The case of Menaing v. Wells, 9 Humph. 746, which i is cited 


by appellant’s counsel, has no application to this tase, as ven 


be seen by retereuie to the facts. 


GOLDTHWAITE J. _The ow held the innkeeper res- 
ponsible to travelers who became his guests, for all losses 
infra hospitium, in every case, unless he proved that it was not 
owing to any default in him or his servants (Calye’s case, 8 
Co.:32); and some of the cases go further, and hold him liable 
for the acts of other guests.—Jones on Bailm. 94; Story ‘on 
Bailm., § 470; Shaw v. Berry, 31 Maine 478. But there isa 
distinction between the liability of innkeepers towards guests 


‘and boarders, which was taken at an early day.—Calye’s case, 


supra; Bacon’s Abr., “Inns and Innkeepers”, c. 5; Story on 
Bailm. (4th ed.) § 477 (3). If the goods lost belong to a 
boarder, in order to charge the innkeeper, he would be re- 
quired to show that the loss was owing to the failure on his 
part to discharge the duties which his situation as boarding- 
house-keeper, or the special contract with the other party, 
imposed on him; and these duties must be measured by -the 
analogies of the law applicable to other species of bailments. 
The hotel-keeper employs the servants to attend to the rooms, 
and his boarders have a right to expect that he will employ 
those who are honest ; and if he fails to do so, ‘and a loss is 
thereby occasioned, without negligence on the other side, he 
is held responsible; precisely on the same principle that a 
steamboat owner is, if an injury is sustained by the failure to 


employ’a skilful pilot, or a careful engineer, or a competent 


captain.— Walker v. Bolling, 22 Ala. All bailees are liable 
to third persons for the acts of their agents or servants, done 
inthe course of their.employment. We do not mean to say, 
that it is not incumbent on the boarder to use that degree of 
care which ordinary prudence requires. The guest who, after 
exposing bank notes which he had in a box in the presence of 
many persons, left it in the commercial room, was held guilty 
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of gross negligence (Armstead v. White, 6 Eng. Lawand Eq. 
349) ;: and if a boatder leaves: money, or valuables, open and 
exposed in ‘this room during his absence, it would be doubtful 
whether this would not. be such negligence on his’ part as 
would prevent a recovery if they were-stolen by a servant of 
the house. Neéither guests nor boarders should tempt persons 
who oceupy the situation of servants about hotels,in this way; 
and if the-property was stolen under such circumstance§, even 
by a servant of the house, we are strongly inclined ‘to the 
opinion, that,the keeper would not bd liable. Here, however, 
no question of this kind arises, as the record fails to show 
any negligence on ‘the part of the ‘boarder; and: although it 
is to be inferred from the charge given by the judge,.as to what 
constituted negligence, that the question was raised, there 
was no error in the charge upon that: point, which was,. in 
effect, that.if the boarder’did not take such care of his-wateh 
as a person of ordinary prudence should, the landlord would 
not be liable. _ 4 
Neither was there any error in what was said by the court 
to the jury, in relation to their being misled by the case read 
by the counsel for the defendants on the trial below. Von 
constat that it laid down the law correctly ; but whether it 
did or not, we see no impropriety in the judge instructing the 
jury that they were not to receive it as law further than was 
warranted by the charge of the court. If the case read was 
regarded by the counsel as a correct ‘exposition of the law, 
and applicable to: the case on trial, he might properly have 
pequested a charge which asserted the same legal proposition; 
but failing to de this, we cannot say there was any error in 
the action of the court in this respect. 
So, also, as to the refusal of the. judge, after thé onnnanes 
was closed and the eause submitted to the jury, to allow the 
counsel to-explain the distinction between, a boarder ’and a 
guest. These are‘matters properly belonging to the conduct 
of the cause, which are entrusted very properly to the idiscre- 
tion of the judge trying the cause, and are uot revisable here. 
But in instructing the jury that the main charge was to be 
with them the contro}ling charge, we think the court erred. 
When a charge is requested, which.has not been given, is not 
abstract, and asserts a correct legal proposition, the party has 
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the right to demand that.it should be given, without any any 
qualification. - We do not mean-to say, that after giving. it, 
the court may not prevent its undue effect by presenting the 
law applicable to the evidence on the other side,-or any. por- 
tion of it. It is frequently necessary,-to prevent injustice, 
and to enable the jury to confprehend clearly the.law -appli- 
cable to the case, that a legal principle which governs it in 
one aspect should bé presented’to the jury in juxta-position 
with the law upon the facts in a different aspect; and every 
one who has practiced before juries will understand that this 
course is frequently. necessary to prevent one side -from ob- 
taining an undue advantage over the other. But it might 
entirely destroy the effect of the charge given, if, after giving 
it, the jury were told that they must be governed by the main 
charge : and such were, in ‘effect, the. instructions given by 
the court. We can imagine no case in which such-a charge 
would rot have a tendency to ‘mislead the jury. 

For this error, the judgment is reversed, and the cause 
remanded. 





HARRIS vs. HILLMAN. dia 


1. The distinctions between the actions of detinue and trover are care 
preserved in the Code, and an amendment of the complaint which wou 
convert:an action of detinue into an action of trover cannot be allowed.— 
Code, § 2403. 

2. In detimie for a slave, a reeovery. cannot be -had against a parchfser at 
sheriff’s sale, who, without notice that plaintiff intended to assert any right 
to the slave, parted with the possession under a contract of hiring before the 
suit was commenced. 


AppgEaL from the Circuit Court of Franklin: - 
Tried before the Hon. THomas A. WALKER. 


‘.Dettnte (under the Code) by John W. Harris: against 
Joseph Hillman, for a slave named Burley; pled, not guilty. 
The plaintiff claimed under a deed of trust executed to him, 
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as trustee, by one: F. 0. H. White, dated March 18, 1844, 
and.duly recorded in .Franklin county, to secure a debt‘due: 
to one Oscar H. Rolf; and the defendant claimed as‘purcha- 
ser at sheriff’s sale, sulen an execution which. wa’ issued on 
a judgment in favor of Wiley; Banks & Co. against said 
White, which was’rendered in March, 1852. bROE 
.“ The plaintiff proved, that he, as trustee, had adjveetions 
the’negro to be sold for the payment of the debts secured:by 
the deed, on the-very day the execution was levied’on him. 
At this stage of the trial, the defendant introduced a witness, 











‘who testified, that he (witness) was in possession of ‘the slave 


at the time the suit was instituted, having hired hit from the 
defendant, soon after his purchase of him, for the remainder 
of, that year. ‘The plaintiff’s attorney then moved the court 
for permission so to aniend the complaint: that it-might be for 
damages for the conversion of the-negro by the defendant, .in~ 
stead of a recovery.of the negro- himself, and. insisted upon 
this right. under the Code: of -Alabama ; but the court over- 
ruled the motion: to amend the complaint, and the 2 Bares 
excepted. 

“The court then charged the jury, that the plaintiff eould 
not recover in this suit, béing -an-actién of detinue,. if they 
were satisfied from the evidence that the negro-was not in 
defendant’s possession at the time the suit was instituted, but 
had been hired: out by-him for the remainder of -that year to: 
another person, in whose possession the negro was ; and-to 
this charge, also, the plaintiff excepted, and took a non-suit.” 

These two rulings of the court are now assigned for error. 
* ; 
Jno. A. Noog, fot the appellant: 

1. The court should have’ dllowed the sCiienddenens of ‘the 
complaint. The defect, (if, indeed, there was any defect at 
all) was one of form. The object of the suit was, to recover 
the negro, or his value ; and the true question in die case was, 
who had the better title, the plaintiff as trustee under the 
deed, or the defendant under his purchase at sheriff’s sale. 
It was immaterial to both parties by What form of complaint 
their respective rights were determined—whether by an ac- 
tion for the recovery of the slave,’or for damages for his con- 
version. A judgment against the defendant’ in this action 
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would have been satisfied, if the négro was not in his possess- 
iow'to: deliver: to: the. sheriff, by paying his value. It is a 
mere téchnicality that requires the defendant in detinue to be 
in-the actual-possession of the slave at the commencement of 
the suit ; and it is not required wheré he wrongfully got the 
pdsseasion himself,or wrongfully parted with it. - The'amend- 
nfent ‘of the complaint-would not havé ‘taken: the defendant 
by surprise, and would: not have done him -atiy injustice; ‘his 
rights wouldnot have been at all affectéd, and he would have 
rélied on the same evidence to sustain ‘his title i in both cases, 
Code; §$.2402; 2403. ‘toh 

2. The charge of the court was erroneous. The case of 
Walker v. Fenner, 20 Ala. 192, on which it was based, isnot 
authority since the adoption of the Code, which déclares 
(§,2402) that “all canses must be tried according to the rights 
of the parties, without regard to forms.” It was cértainly 
the intention’of the Legislature; in the adoption of thé Code, 
to abolish all. technicalities and forms, 4s far.as possible, so 
that all. causes might be deterfined according to the rights 
of the parties. But, even if Walker v. Fenner is still to be 
regarded as-a correct decision, the principle upon which it 
was deeided-is not at all applicable to this case.. There is a 
marked distinction between the two cases: Walker was néver 
in possession of the negro after Fenner becanie entitled to it, 
but-had parted with the possession under a contract of hiring, 
as he-had a perfect right to-do, owning a life estate which 
hadi not terminated at the time of hiring ; but the defendant 
in this case, knowing that plaintiff claimed title to the negro 
under his'recorded deed, wrongfully acquired the possession” 
in the first instance, and wrongfully parted ‘with it ; and-there- 
fore, on the authority of what is’ said in Walker v. Fenner, 
he was liable in detinue, and could not deprive plaintiff of his 
right.to that.action by hiring out the negro to another.—-- 
Hunter v. Sevier, 7 Yerg. 134; Haley v. Rowan, 5 Humph. 
301; 1 Wash. 12; 1 Hayw. 12; 1 Chitty’s Pl. 120; and 
other authorities cited i in R. W. Walker’ 8 brief in Walker v. 
Fenner, supra. 





Wx. Cooper, contra, contended, Ist, that the Code does 
not authorize an amendment which would change the nature 
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of the action; any more than the previous statutes authorizing 
amendmentsan matters of form.—Aiken’s Digést, p. 265, § 44; 
Clay’s Digest, p: 32t, § 50. 

2. That the charge-of the court was fully sustained by the 
ease of Wolker v. Fenner, 20 Ala. 192. tid 


RICE, J The well: known boundaries of the actions of 
detinue and trover, are distinctly marked, and carefully pre- 
served-m our Code. <A form of complaint is therein, laid 
down for each of theSe actions. The form for detinue is-un- 
der the caption, “For the. recovery of chattels in specie”, 
which aptly expresses the peculiar object of that action. The 
form for trover is under the caption, “ For the conversion of 
chattels”, which indicates that conversion should continue to 
be,.as it had ever been, the gist of that action.—Code, pp. 
552, 554. The judgment in detinue is, that the- plaintiff re- 
cover the chattels, if to be had, (but if not to be.had, their 
value,) and damages for their detehtion. The judgment in 
trover is, that the plaintiff recover damages only. The evi- 
dence which will sustain detinue, will not, in many cases,.sus- 
tain trover. 

The present action is detinue. The complaint is in the 
very form given in the Code for that action, and‘is free from 
any defect. ‘The Circuit Court had no power to allow the 
plaintiff to convert this complaint into a complaint in trover, 
and properly overruled his motion to that effect.. The power 
of that court to allow amendments does not, and never did, 
extend so far as to allow such change in a declaration or 
complaint—Herring v. Glisson, 2 Dev. Law R. 156. 

It appears that the defendant was a purchaser at sheriff’s 
sale in January, 1853, of the slave hére sued for, and thus 
obtained the possession in a manner which appeared to be 
lawfulyand that soon thereafter he hired the slave to another 
person.for the remainder of the year 1853, withqut any notice 
that the plaintiff intended to assert any right to said slave, 
or to call in question the right of defendant acquired at said 
sheriff’s sale; and that soon after he thus parted with the 
possession under said hiring, this action of detinue was com- 
menced. Such parting with the possession under the eon- 
tract.of hiring, without notice as aforesaid, was not wrongful, 
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and the charge. of the court is substantially correct, when 
construed in connection with the facts abeve stated. We do 
not, however, intend to decide, that if it had’appeared.that 
the defendant parted with the possession of the slave under 
said hiring with notice that the plaintiff intended. to assert.a 
right to the slave, or to call im question the right of defend- 
ant acquired at sheriff’s sale; that such parting with the pos- 
session would, of itself, Have exempted-him-from liability in 
this action of detinue—Walker v. Fenner, 20 Ala. 192. 

There is ho error in the record, and the judgment is af- 
firmed. | : 





KENNEDY’S EX’R vs. Dor ex vem. RO CHON’S HEIRS. 


1. Evidence cannot be received in the appellate court to contradict the record 
in the primary court ; nor will this court, on error, look to the American State 
Papers, as published under the authority of Congress, to show a mistake in 
the certified copy of a public document contained in the transcript. 

2. The act of Congress of: May 8, 1822, (3 U. S. Stat. 699, 700,) ‘ eonfirming 
claims to lots in Mobile,” &c., confirms only those claims “which, in the 
opinion of the commissioner, ought to be confirmed”’; and the commission- 
er’s report, on which the act is based, only recommends for corifirmation, of 
all the claims embraced in register No. 11, “the claims to such lots as wére 
inhabited and cultivated under the Spanish Government, or such ag were 
built upon by permission of the Spanish authorities.” Therefore a claim to 
a lot which was inhabited and cultivated by one of the claimant’s ancestors 
while Mobile was under the dominion of Great Britain, though included in 
the commissioner’s report, does not come within the provisions of tle act of 
confirmation, when it is shown that the mansion-house, with all the improve- 
ments, was burned down “during the siege of Mobile by the Spaniards in 
1780, and there is no proof of any subsequent inhabitation or cultivation 
under Spain. 

(This applies to the claims of the heirs of A. Rochon, numbered 74, 75 and 
76, in thé register (No. 11) of claims “ founded on private conveyances, 
which have passed through the office of the commandant, but which are 
founded, as the claimant supposes, on grants lost by time or accidcnt.”— 
See Commissioner Crawford’s Report, in 8d vol. Amer State Papers, p. 82.) 

3. The ease of Doe ex dem. Farmer’s Heirs v. Eslava, reported in 9th-How. 
U.S. Rep. 421, in which a similar claim was held to be within theact of 
confirmation. cannot be regarded as a judicial determination of the point 
presented in this case, siace no question was there raised as to the fact of 


confirmation. 
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-Ergor from the Circuit Court of Mobile. 
Tried before the Hon. Lyman GiIBBons. 


2 


Esectuent for a lot of land situated in the city of Mohile, 
and described as follows: “ Beginning at the south-east cor- 
ner or intersection of Conception and Government streets ; 
containing one hundred and fifty-six feet front on said Gov- 
ernment street, by a.depth of forty feet, more or less, on Con- 
ception street ; bounded north by Government street, east by 
the property of , and south by the property of the heirs 
of Rochon.” 

The action was commenced in June, 1849, and a trial was 
had in May, 1852, which resulted in a verdict for the plain- 
tiffs. The plaintiffs claimed as heirs-at-law of Augustin Ro- 
chon, deceased, whose title, as they insisted, was confirmed 
by the act of Congress of May 8, 1822, “confirming claims to 
lots in the city of Mobile”; while the defendant, as the exe- 
cutor of Joshua Kennedy, deceased, derived title under a 
Spanish concession to Thomas Price in 1798, which was con- 
firmed by the act of Congress of March 2, 1829, and a patent 
issued to Kennedy in 1837. 

‘The defendant’s bill of exceptions states, that “the plain- 
tiffs gave in evidence duly certified transcripts from the land- 
office at St. Stephens, Ala., showing the application of said 
Rochon, the proceedings in the land-office, the report of Com- 
missioner Crawford on the claim, and also the survey of said 
lot as certified ; copies of all which documentary proofs of 
title are hereto annexed in schedule A, and made a part of 
this bill of exceptions.” The several documents set out in 
the transcript are correctly and particularly described in the 
opinion of the court; but there is no “schédule A” in the 
record, and nothing by which these documents can be identi- 
fied with those referred to in the bill of exceptions. 

The bill of exceptions further states, that “the defendants 
gave in evidence a patent issued to Joshua Kennedy, in right 
of Thomas Price; also, the record of the proceedings in the 
land-office showing the applications for confirmation of said 
title of Price, maps, surveys, reports, &c., as set forth in 
schedule B, hereto annexed as a part of this bill of exceptions. 
The defendant gave in evidence, also, the mesne convey- 

25 
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ances. from Price to Joshua Kennedy; the death of .Ken- 
nedy in 1838 ; his will, and the devise of the land to Hallett 
as his executor. The original Spanish concession, and the 
plat thereto‘attached, were also given in evidence; and it 
appeared in evidence, also, that the lot sued for was embraced 
within the said.Price title, and within‘ the portion covered by 
the first concession to Price.” None of the documents here 
referred to as constituting the defendant’s title are transcribed 
in the record, but there is an agreement of record, signed by 
the counsel of the respective parties, in these words : 

“Tn this case it is agreed, that the record, plats, and docu- 
ments constituting the Price title, with the certificates, plats, 
and evidences thereof, as found of record in the case of Doe 
ex dem. Hunt, Hogan, and others, against Hallett & Walker, 
reported in 7th Ala. Rep. 882, in this court, is made a part 
of this record, and may be referred to as part of it, with the 
reports thereof found in the public documents of the United 
States, (Amer. State Papers, tit. Public Lands, vols. 3 and 5,) 
the same being the Price title referred to in the bill of excep- 
tions, and intended to be added to this record by consent, 
and now done.” 

The bill of exceptions states, also, that “it further appeared 
in evidence that the land sued for was fenced in by the Uni- 
ted States, and taken possession of by its officers, at the time 
the Government took possession of Fort Charlotte, and it 
was held by the United States officers, enclosed as aforesaid, 
until about the time when the Fort-Charlotte lots were sold ; 
when this portion, and the lots around it, were thrown out, 
as not appertaining to the Fort-Charlotte jots. It was further 
proved, that Mr. Acre then set up some claim to it for the 
heirs of Rochon; and Mr. A. W. Gordon, claiming that he had 
made an agreement with Mr. Acre to purchase the rights he 
represented, entered upon the possession of the lot now sued 
for and the adjoining lots east and south of it; but that the 
lot now sued for was afterwards claimed by the heirs of one 
Espejo as belonging to them, and Mr. Gordon gave it up to 
them, and took possession of the other portions. The heirs 
of Espejo thus got it, enelosed it, and held it. Mr. Gordon 
held the other portions for some time, till they got into other 
hands by his deed; and finally, in 1837, the parties holding 
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the other portions of the Rochon claim (being the lot south 
of the lot sued for) purchased the title and claim of the heirs 
of Rochon, being for the part shown in the plat south of the 
lot sued for, and ex¢lusive of it. The heirs of Espejo re- 
mained in possession of the lot sued for, and Joshua Kennedy 
sued to obtain the possession from the tenant of Espejo; and 
it was surrendered by the heirs of Espejo to Hallett in 1842, 
upon his paying them certain sums paid to the corporation for 
making side-walks, &c., for which the corporation had given 
a title t®said Espejo; and thus the said defendant obtained 
the possession. It appeared that Kennedy, and those under 
whom he claimed, had possession of the lands of the Price 
title in Spanish times, and before confirmation, but no actual 
possession of this part. ‘There was no proof where the lot 
of (the name is illegible, but supposed to be Le Flcaux) was ; 
nor was any evidence given to locate the lot of Rochon,other 
than the survey by the United States, and the claim by,aAcre 
as aforesaid, and the sale by them of the adjoining portions, 
and the assertion of claim in their conveyance to it, and by 
offers to sell it at public auction.” 

“Upon this evidence, the defendant asked the court to in- 
struct the jury— 

“J. That the patent to Kennedy, and the confirmation of 
title by the United States location and survey of the said 
lands conceded to Price, gave to said Kennedy and those 
claiming under him a good title to the land so patented. 

“2. That the act of 1822, of itself, gave no vested title to 
Rochon or his heirs. 

“3. That no title could, under said act, vest in said Rochon 
or his heirs. until a location of the lot so confirmed to them 
was nade or approved by the officers of the land-office, ascer- 
taining the location and boundaries of the lot. 

“4. That the survey shown and approved by the surveyor- 
general was not, of itself, sufficient to locate the said lot, as 
against the defendant’s location evidenced by the patent. 

“5. That before the survey so shown could prevail over 
the patent of the defendant, it must be shown to have been 
adopted, sanctioned, or approved by the register and receiver 
of the land-office, and that no title could vest in the plaintiffs 
until such sanction was given by the land-officers. 
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“6. That the documentary title exhibited by the plaintiffs 
could not be sustained, because not in conformity with the 
requirements of the act of 1822, being for a quantity exceed- 
ing the limit of 7,200 square feet. 

“7, That the claim of Rochon could not, under the act of 
1822, be divided into more than one confirmation, so as to 
give more than 7,200 square feet to the claimants in the shape 
of two or more lots; and that if they had already obtained 
the double lot, they could not claim more under said act. 

“8, That the record of confirmation was not suffifent evi- 
dence of title, the plaintiffs having produced no certificate of 
confirmation and no patent certificate. 

The court refused these charges, and instructed the jury— 

“ That it was true that the title of the defendant, as shown 
by the patent, would, if taken by itself, give a good title to 
the grantees thereof; but that, as against the title shown by 
the plaintiffs, it would not: that the confirmation of the plain- 
tiffs’ title being in 1822, and prior in point of time to Ken- 
nedy’s, it gave the better title; because, when the confirma- 
tion to Kennedy was made, it had no longer any title to 
grant, and because plaintiffs’ title was within the exception 
of the patent to Kennedy.” 

“That the act of 1822 did vest a title in the heirs of Ro- 
chon to a lot, wherever such a one as described in the appli- 
cation could be found ; and when so found, it attached to it, 
and the title related back to the date of the act.” 

“That if the lots described in the deed submitted to the 
commissioner can be ascertained by the jury from the evi- 
dence, and they comprehend the locus in quo, then the plain- 
tiffs would be entitle to recover: that to ascertain the loca- 
tion of this lot, the survey of the United States officer was 
competent evidence, but it was not conclusive evidence against 
the defendants, and the latter might impeach or contradict it ; 
and that if this survey offered by plaintiffs was the true loca- 
tion of the lot, then the title exhibited by plaintiffs to the lot 
was superior to that of defendant, and would entitle the for- 
mer to recover.” 

The defendant excepted to the several charges given, and 
to the refusals to charge as requested; and he now assigns 
these rulings of the court for error. 
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Geo. N. Stewart and Wm. G. Jonsgs, for the appellant : 

The whole question to be examined turns on the validity of 
Rochon’s title, and not on that of Kennedy. Rochon’s heirs, 
it is conceded, show no title either under Spain or Great 
Britain: their claim is on the bounty of the United States 
merely. They claimed that their ancestor had a -possession 
under Great Britain, but they claimed no possession or title 
under Spain. The acts of Congress, under which these claims 
were presented before Commissioner Crawford, allowed every 
descripfion of claim to be laid before him. He passed on 
them, and divided them into classes, in which shape he re- 
ported on them ; and the Rochon claim falls within the class 
numbered 11, the list of which is headed “ Register-of claims 
to lands in the district east of Pearl river in Louisiana, founded 
on private conveyances which have passed through the office 
of the commandant, but founded, as the claimant stpposes, 
on grants lost by time or accident.”—American State. Pa- 
pers, vol. 3, p. 32. The act of May 8, 1822, acted upon all 
these different classes of cases; and a title by grant is now 
claimed by Rochon’s heirs by the force and effect of the third 
section of that act, which disposes of that class of cases, and, 
as they say, vests a title in them by the law itself, without 
any further act being required to complete it. We deny that 
the act of 1822 does confirm this title to them at all, and in- 
sist that, consequently, they have no title. 

To determine whether the Rochon claim was confirmed or 
not, we must carefully examine the act of 1822, and the re- 
port of Commissioner Crawford on that claim; and for fur- 
ther certainty we may look to the claim itself as presented, 
and the proof relied on to support it before the commissioner. 
It was on this claim and proof that the commissioner gcted, 
and it was on his report that Congress acted. 

The act of 1822 (§ 3) does confirm many claims where no 
title was produced ; but they were confirmed in consideration 
of the possession which the parties had under Spain; and no 
claim was.confirmed unless the commissioner had reported 
that, “in his opinion,” it was entitled to confirmation. The 
language of the section is, “ that all claims,” &c., ‘‘ which have 
passed through tlre office of the commandant, but founded, as 
the claimants allege, on grants lost by time or accident, and 
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which ought, in the opinion of the commissioner, to be confirmed, 
shall be confirmed,” &c. The act, then, is conclusive on this 
point ; and the commissioner’s decision, that the claim is en- 
titled to confirmation, is indispensable. 

Let us now examine what the claim of Rochon’s heirs was. 
Their petition to the commissioner is dated April 25, 1814; 
and by it they claim three lots of ground, by virtue of a grant 
lost by time or accident, made in favor of B. F. Fievre, and 
transferred to A. Rochon by bill of sale dated February 2 
1775. Next follows a copy of an English deed, from divers 
persons, to Augustin Rochon, of the above date, in the 15th 
year of the reign of Geo. III., for one double lot and one 
single lot. Next is a translated copy of a will, originally in 
French, made by Louise Fievre, dated July 6, 1805, and re- 
citing that she was the widow of Rochon, and that she ownéd 
some lots-—two with a house on Royal street, and five othets 
in the environs of the fort—which she bought of different 
persons in the time of the French and English Governmant ; 
and declaring that her children have already received the 
property of their father. We next find the depositions of 
two witnesses, Bart. Lorent and Wm. Mitchell, made the 21st 
April, 1814. Lorent deposes, that Mad. Rochon, at the time 
the Spaniards came to take the fort of Mobile, lived in her 
house built on her lots nigh the fort; that the English burned 
her house, with all her improvements ; that he does not per- 
fectly recollect the number of lots she possessed, but thinks 
there ought to be nearly five from the extent of them, as she 
had upon them a large yard, a large garden with fruit trees, 


-and a park; that the lots were bounded on the north by the 


lots of the deceased John Baptiste Le Fleaux and the street, 
to the south by the common, and to the éast and west by the 
streets, the lots traversing the square from west to east. 
Mitchell deéposes, that when the Spanish came to take the fort 
of Mobile, in 1780, Mad. Rochon lived in her house built on 
the lots she had nigh the fort and facing the common; that 
during the’siege of the fort the English put fire to-her house, 
which was burnt with all the other improvements; that he 
doés not perfectly recoHect the quantity she possessed, - but 
that she had’on said lot a large court, a large garden with 
fruit trees, and a park; that these lots were bounded on the 
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nor th by the lot of the deceased John Baptiste Le Fleaux and 
the street, to the south by the common, and to the east and 
west by the streets, her lots traversing the square from east 
to west. This was all the evidence laid before the commis- 
sioner, and that on which he founded his report. 

The commissioner made his report on the 20th October, 
1814, and it was laid before Congress.in 1816 by the commis- 
sioner of the General Land-Office. R. J. Meigs.—Amer. State 
Papers relating to the Public Lands, vol.3,; pp. 31,82. In 
some of the registers the commissioner recommends the entire 
list of claims as in his opinion entitled to confirmation, and in 
others he reports the entire list as not-entitled to be con- 
firmed ; but the list numbered 11, which *comprehends this 
claim, does not in the heading profess to set forth his opin- 
ion. This list contains eighty-eight claims, and the commis- 
sioner sets out, in tabular form, thé special facts ascertained 
by him in-each case, which he deems material. The Rochon 
claim we find split up into three, each for one lot, numbered 
74, 75 and 76, and as fo them the facts found aré as follows: 
“By whom claimed—Heirs of Rochon; Quantity claimed— 
Unknown; Where situated—Mobile; Inhabitation and cul- 
tivation—Inhabited and cultivated about 36 years ago.” His 
report, at the bottom of the list, is, “ That the claims to such 
lots as were inhabited and cultivated under the Spanish Gov- 
ernment, or such as were built upon by permission of the 
Spanish authorities, ought to be confirmed.” We must, there- 
fore, to ascertain the effect of this report on each claim, apply 
these remarks to each case separately on the list; and by so 
doing, we will find the effect to be, that he reports seventy- 
one cases as in his opinion entitled to confirmation, and sev- 
enteen cases not so entitled, and among the latter is the case 
of Rochon. In every case, he reports, as wa8 made his duty 
by the act of 1812 under which he was appointed, (Clarke’s 
Land Laws, p. 608, § 5,) on the inhabitation‘and cultivation 
by the parties, and when; and in Rochon’s case, he reports, 
not a-possession under Spain, but, in effect, a possession “about 
thirty-six years ago.” It must be here noticed, that there is 
an error, or misprint, in the published copy of the commis- 
sioner’s report, which makes it’say “ Inhabited and cultivated 
about thirty-six years,” instead of “ thirty-siz years ago”: the 
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certified copy of the. record from the Land-Office shows the 
true report, and the evidence laid before the commissioner, 
which shows when the possession was, confirms it. The report 
being made in 1814, the period of the possession, “ thirty-six 
years ago,” carries us back to the year 1778, when, as history 
informs us, Mobile was & British possession. It was taken 
from. England, by assault by the Spanish troops, in 1781, 
and became a province of Spain in 1783, by the treaty of 
peace between England and Spain.+See Pickett’s History of 
Alabama. It is clear, therefore, that when the report shows 
a possession in 1778, none being pretended since that time, it 
cannot be taken as in the opinion of the commissioner entitled 
to confirmation, since he determines that only those who pos- 
sessed under Spain, or those who built on land by Spanish 
authority, are so entitled. 

It cannot be pretended.that the commissioner’s report meant 
anything else than we have shown. The report isthe correct 





result of the proof laid before him; and there was no proof 


of any possession under Spain, and no pretence of any in the 
petition. How could the commissioner report, or intend to 
report, a possession under Spain, when none was proved, nor 
pretended? The title was confessedly a British one, if any 
ever existed. The commissioner well knew that Spain claimed 
forfeitures of such titles, and had the right to re-grant the 
lands ; and hence his requirement of either a Spanish occu- 
pation or a concession by Spain. How can this claim be dis- 
tinguished from No. 87 in the same list, where the report was, 
“ Inhabited while the British possessed West Florida”? It 
cannot be pretended that the commissioner reported in favor 
of that claim; yet Rochon’s is, in effect, precisely a similar 
case: in neither one of them was there a possession under 
Spain. We all know that, by the treaty between Spain and 
England, British subjects were entitled to a certain time to 
sell their possessions ; and that, if they did not do so, their 
possessions were forfeited, and subject to be re-granted to 
others by Spain.—Doe ex dem. Farmer’s Heirs v, Eslava, 11 
Ala. 1028, (a case similar to this). 

But we are not left to doubt on the question whethar this is 
a confirmed title or not: it has been fully and expressly de- 
cided by this.court in the case of Hall v. Root, 19 Ala. 392. 
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In that case, it was the claim of Daniel Johnson, (original 
claimant, John Lynder,) for 5,000 arpens ; and the report of 
the commissioner was, “ Formerly inhabited and cultivated 
"py Lynder ;. the date of the bill of sale to Johnson altered.” 
It did appear by that report that the land had been inhabited 
and cultivated, but the commissioner did not say when, nor 
fhat it was under Spain ; and in that case, as in this, he said, 
that those elaims to lands which were cultivated and inhab- 
ited under the Spanish Government were, in his opinion, en- 
titled to confirmation: But this court said, “We cannot, 
without violence to the report, consider this one of the tlaims 
recommended for confirmation.”—p. 395. That case was not 
so clear a one as ours, and a decision against us here could 
not be made without overruling that case ; and yet that pass- 
age in the opinion is correct, and no one can doubt it. We 
insist, therefore, that this is a conclusive objection to the 
plaintiffs’ action, and must defeat it, as the plaintiffs certainly 
have no confirmed title, and consequently no title whatever. 


A. R. Mannine, P. Waker, D. CHANDLER, and R. H. 


SMITH, contra: 

The point particularly insisted on for appellant is this: 
That the commissioner Crawford by his report recommended 
for confirmation the claims to such lots only “ as were inhab- 
ited or cultivated under the Spanish Government, or such 
as were built upon by permission of the Spanish authorities ; 
that the claim of Rochon’s heirs did not come within this 
category; and that it was not therefore confirmed by section 
83 of the act of 1822, confirming those claims “ which ought in 
the opinion of the commissioner to be confirmed.” 

Supposing, for the present, that there was any reason for 
extending the bounty of the Government, or its justice, to 
claimants under one of the sovereigns which preceded it in 
its jurisdiction over the country about Mobile, rather than to 
the claimants under the others, and that it intended to do so; 
what was the opinion or report of the commissioner Crawford, 
in reference to the claims of the appellees, on which Congress 
acted ?. 

We are seeking to get at the meaning of an act of Congress. 
For a right interpretation of it we must examine the reports 
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to which it refers in the body of it, aud upon whieh it is 
predicated. It was enacted to quiet titles in favor of those 
who were supposed by Congress to be justly entitled to such 
relief against it. The claimants and the friends of each, in 
and out of Congress, observe the acts of that body, and, the 
reports referred to therein; and if, according to. these solemn 
and open documents, their claims respectively are recognized 
and confirmed, of course, they rest content. The Government 
thereby says to them, in effect: Trouble yourselves no more; 
though there be other evidence which you may procure, before 
witnesses die, or archives shall be removed or destroyed, make 
no efforts to secure and save such evidence ; here is the con- 
firmation of your title. To suffer such confirmation to be de- 
feated, twenty or fifty years afterwards, by an allegation that 
a public officer had made a mistake in the report upon which 
Congress acted, would be but to set a trap to divest innocent 
and meritorious citizens of what might be their just rights. 
What, then, was the report on which Congress acted in 
reference to this claim, and which became a part of the statute 
by express reference in it? Appellant’s counsel says, it was 
one in which the commissioner, in -October, 1814, reported 
that the lot claimed was “inhabited and cultivated about 
thirty-six years ago”, at which time the Spanish King had no 
dominion in the country. We say, for the appellees, this is 
not so. True, the register of the land-office at St. Stephens, 
in a paper from that office, certifies to a transcript of a writing 
purporting to be Crawford’s report, in which the word “ago” 
appears. But this is not the report itself, upon which Con- 
gress acted, to which it referred, and to which the claimants 
and others must have looked for the ascertainment of the ex- 
pressed “opinion” of the commissioner. That report the 
commissioner was at first required (by the act of April 25th, 
1812, $7, 2U.S. Stat. at Large 713) to make to the Secretary 
of the Treasury ; but afterwards, and before Crawford re- 
ported, he was required to make it to the Commissioner of 
the General Land-Office. This Crawford did ; and that officer 
(R. J. Meigs) in 1816, communicated the report to Congress. 
It is found as public document “ No. 234, 14th Congress, Ist 
session, (from pages 6 to 36,) in the 3d volume of “American 
State Papers” relating to public lands,—declared in the title- 
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page re be “ Bocuments Legislative and Executive of the Con- 
gress of the United States”, “Selected and edited under the 
authority of Congress, by Walter Lowrie, Secretary of the 
Senate, and Walter S :. Franklin, Clerk of the House of Rep- 
resentatives.” On page 36 is the report of the claim of 
Rochon’s heirs. Mr. Stewart, in his printed argument, (p.5,) 
refers to the same, though he sinks the most important part 
of it in a note at the bottom of his page. 

By this report, then, upon which Congress acted, (and which 
by adoption or express reference became a part of its statute.) 
the commissioner Crawford reported that the lot claimed had 
been “inhabited and cultivated about thirty-six years.” And 
as, during the greater part of the thirty-six years before 1814, 
Mobile was under Spanish rule, this claim came plainly and 
expressly within the recommendation of the commissioner. 
Whether there was an error or not in the report, it is needless 
to inquire. .If there were, and the plaintiffs’ own evidence 
show it, still it does not defeat the confirmation. The aff- 
davits, writings, and other evidence left by the commissioner 
in the local land-offices behind, are not the things to which 
Congress referred as expressing “ the opinion” of the com- 
missioner, but his report communicated to it ; and their effect 
upon the title does not depend upon the side which introduces 
them. These papers, though, themselves show that the 
premises were occupied when the Spaniards were in possess- 
ion of the city of Mobile, and actually taking Fort Charlotte; 
and that the Spaniards did not disturb this possession, but 
the English troops. 

Little room is there for doubt that if the title of the heirs 
of Rochon were not considered as settled by the act of 1822, 
Congress could have been constrained, by the representations 
that would have been made to it, to confirm it before or in 
the act by which it gratuitously relinquished the title of the 
United States in favor of the holders of the enormous Price 
claim (made to absorb upwards of 900 acres in the city of 
Mobile), which Commissioner Crawford reported in 1817 as 
a fraudulent one (see 3 Amer. State Papers, supra, p.11), and 
which has been made to swallow up many others of far more 
merit: for the proof shows that the premises elaimed by 
Rochon’s heirs had been a long time occupied, improved and 
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claimed as private property, with a mansion, a park and an 
orchard upon it, right under the walls almost of old Fort 
Charlotte, the very seat of the power of the monarchs of 
France, England, and Spain, who successively had rule in 
Mobile. So long, indeed, had these lots been private property, 
that in the act of sale thereof from Bellaque, Fievre, and 
others, to A. Rochon in 1775, (twenty-three years before the 
initiation of the vast Price claim.) a house on them is spoken 
of as ‘almost rotten and falling to the ground”; and in 1780, 
the mansion of Madame Rochon (not the garden and orchard, 
which were doubtless still used afterwards) was destroyed by 
the English authorities, the better to enable them to defend 
the fort against the assault of the Spanish troops, who at that 
time captured it: all the city except the fort being at the 
time in possession of the Spaniards. 

Doubtless the claimants supposed that this proof, showing 
how long the premises claimed had been recognized and noto- 
riously used as private property, and that the house on it had 
been destroyed under such circumstances, was the strongest 
case they could present to a Government which had succeeded 
the English and Spanish authorities in their rights, and in 
whose action it was a fundamental principle that private 
property could not be taken for public use without due com- 
pensation therefor : and if they had learned from the report 
of the commissioner and the act of Congress, that their claim 
was not intended to be confirmed, additional proof could have 
been had of their right. 

But suppose the report of the commissioner, upon which 
Congress acted, had contained the words “ inhabited and cul- 
tivated about thirty-six years ago”; we may inquire whether 
he did not still intend to recommend this claim for confirma- 
tion. The officers of the land-office at Jackson, Mississippi— 
who were authorized by the act of 1822 to issue their war- 
rants for the survey of the lots to which the titles were 
confirmed—evidently so understood the commissioner : for, 
in the very next year (1823) after the enactment of the law, 
they issued their warrants accordingly. 

Next, the act authorizing the appointment of the com- 
missioner, (2 U.S. Stat. at L. 713) requires him to make “ab- 
stracts from the records of the claims, in which the claims 
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shall be arranged into classes according to their respective 
merits and other circumstances whereby they may be diversi- 
fied”; and from the fourth section (p. 715) it appears that 
Congress did not consider titles derived from English -or 
French authority any less worthy of favor than Spanish titles. 

Again; the abstract containing this claim is headed “ Reg- 
ister of claims”, &c., “founded on private conveyances, which 
have passed through the office of the commandant”, who was 
a Spanish official: from which we must infer that the com- 
missioner intended to certify all these claims as having the 
sanction of the Spanish authorities, and all therefore entitled 
to confirmation, except such as he expressly reports (as he 
does of several) as never having been inhabited or cultivated 
at all, or not until after the country passed to the United 
States, by the treaty of 1803 with France. 

This conclusion is strengthened by the fact, that in this 
abstract he does not in any line of it refer to the nationality, 
whether English, French, or Spanish, of the original grants, 
or inquire into it—they being lost; and knowing that the 
Spanish authorities had long and immediately preceded the 
United States in the occupation of the country, he probably 
never adverted to the fact, that thirty-six years before 1814 
would go back to the last years of the English occupation 
and the first of the Spanish. The word “about”, in the report, 
has a similar significance—“ about thirty-six years”, or “about 
thirty-six years ago.” 

There is not a particle of evidence justifying the suggestion 
thag the Rochons or Fievres were British subjects, who might 
forfeit their rights of property under the treaty between 
Great Britain and Spain: and their names, the language they 
use in their wills, &c., clearly indicate that, if not Spanish 
subjects, they belonged to the class of French settlers, derived 
from the country with which Spain was at that period in close 
alliance against England. 


Note sy Reporter.—The arguments of the respective 
counsel on numerous other points presented by the record, 
which are not noticed in the opinion, are omitted for want of 
space, and because they are deemed unnecessary to a correct 
understanding of the points decided. 
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CHILTON, C.J orem ever ry plaintiff i in ejectment must 
recover, if at all, upon the strength of his own title, our first 
inquiry will be, whether the heirs of Rochon exhibited such 
title in the court belew as would support their action. If 
they failed to do so, and their failure results from an incura- 
ble ‘defect, affirmatively shown by them in the proof which 
they subn.itted, it were needless for us to go further and 
discuss the other points raised in the argument. 

They exhibited in the court below their petition to the 
commissioner, under date the 25th April, 1814, by which they 
claim three lots of ground in virtue of a grant, lost by time 
or avcident, in favor of B. F. Fievre and transferred to 
A. Rochon by bill of sale dated 2d February, A. D. 1775. 
Then a deed from Frances Fievre, Martha Dubroca, and 
Louise A. Rochon, to Augustin Rochon, dated 2d February, 
1775, for a double lot and a single lot of ground, situate in 
the town of Mobile, bounded by streets and the lots of coter- 
minous proprietors as therein shown. Next a will, made by 
Louise Fievre, dated 6th July, 1805, reciting that she was the 
widow of A. Rochon, and that she owned certain lots,—two 
with a house on Royal street, and five others in the environs 
of the fort, which she purchased of different persons while 
the French and English governments held possession. In 
this will she also declares, that her children had already re- 
ceived the property of their father, agreeably to the writings 
which had been made at different epochs. Then follow two 
affidavits, one of Bartholomew Lorent, the other of William 
Mitchell, showing Madam Rochon’s possession during the 
British times, and the destruction of her house and improve- 
ments pending the siege by the Spanish authorities in 1780. 

The foregoing was the evidence laid before the commis- 
sioner Crawford, as shown by the certified transcript from 
the land-office, introduced by the plaintiffs below. In the 
same transcript is set forth the report of the commissioner 
upon the claims as avove propounded before him. In this 
report, it is stated by the commissioner that -the lots were 
“inhabited and cultivated about thirty-six years ago.” These, 
with two surveys by Willis Roberts, deputy surveyor, and 
transcripts from the registers of certificates and locations, 
constitute the documentary evidence adduced by the plaintidls, 
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ih The first prominent objection urged by the couiisel for 
Mr, Hallett against Rochon’s title, is, that it was never con- 
firmed by the act of Congress of &th May, 1822, (3 Statutes 
at Large of the U. States, pp. 699-700). Let us see whether 
this objection can be sustained. 

The act provides, “'That all claims to lots in the town 
aforesaid (Mobile), reported as aforesaid, and contained in 
the reports of the commissioner, or of the register and re- 
ceiver acting as commissioners, founded on private convey- 
ances, which have passed thr es the office of the commandant, 
or other evidence, but founded, as the claimants allege, on 
grants lost by time and accident, and which ought, in the 
opinion of the commissioner, to be confirmed, shall be’ con- 
firmed, in the same manner as if the titles were in existence : 
provided, that in all such claims, where thé quantity claimed 
is not ascertained, no one claim shall be cofifirmed for a 
quantity exceeding seven thousand two hundred square feet.” 
3 Statutes at Large, 699-700. 

Among the reports referred to by this act of Congress, is 
one by Commissioner Crawford, embracing a class of claims, 
numbered 11, the list of which is thus headed :—“ Register of 
claims to land in the district east of Pearl river in Louisiana, 
founded on private conveyances which passed through the 
office of the commandant, but founded, as the claimant supposes, 
on grants lost by time or accident.” This schedule embraces 
eighty-cight claims, and commprehends the claims of the heirs 
of Rochon. It is made out in the following form :— 






































oe Quantity claimed 
&| ‘By whom Original in feet. Where 
2 - E-, > Cultivation and inhabitation. 
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The schedule is signed by the commissioner, and is accom- 
panied by the following :—‘‘ Remarks—Though the original 
grants, upon which the preceding claims are founded, have 
been lost, yet it is conceived that the claims to-such lots-as 
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were inhabited and cultivated under the Spanish government, 
ot such as were built upon by permission of the Spanish 
authorities, ought to be confirmed. "—(Signed) “ William 
Crawford, Commissioner.” 

We are referred by the counsel of the appellees to the 3d 
volume of the American State Papers, page 32, containing the 
report of Commissioner Crawford upon these and other 
claims, an extract from which report is set out in the bill of 
exceptions, being certified from the land-office, and which 
corresponds, as respects these claims, with the facts set forth 
in the above tabular statement. 

In the American State Papers, however, the word “ ago” is 
omitted, and if we are to be governed by the printed report, 
as contained in this volume, it is very clear, the claim of the 


heirs of Rochon must be regarded as confirmed ; for it appears 


by it, that tle lots were inhabited and cultivated from a 
period anterior to the conquest of Mobile by the Spanish 
from the British Government down to the period of the 
making of his report by the commissioner. The printed 
report, as contained in this volume reads “ Inhabited and 
cultivated about thirty-six years.” We are, however, unable 
to perceive upon what principle we can receive evidence in 
this court to contradict the record in the court below,-or to 
show a variance between the transcript of the report intro- 
duced by Rochon’s: heirs in the primary court as a part of 
their evidence of title, and the report as contained in the 
State Papers. We must intend, that the act of 8th May, 
1822, was passed with reference to the original report made 
by Mr. Crawford, and not to the printed copy of it as con- 
tained in the American State Papers. Indeed, the act of 
Congress could not have been based upon the report as 
printed in this volume, for it was not printed until 1834, 
about twelve years after the act was passed. Although these 
State Papers, having been published by authority of Congress, 
are evidence of high grade, yet we apprehend that it cannot 
be successfully maintained that the rights of parties in respect 
of private claims can be affected by the misprints which they 
may contain. In our opinion, the misprint may be shown by 
reference to the original report on file in the government 
archives. It is, however, unnecessary to dwell upon this 
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point, as it was not raised in the court below. The plaintiffs, 
as we have said, by the certified copy from the land-office, 
showed to the court and jury upon the trial that the commis- 
sioner’s report was, that the land was “ cultivated and inhab- 
ited about thirty-six years ago”—that is, about thirty-six 
years before the making of his report; and as this corres- 
ponds fully with thejevidence accompanying: his report; we 
doubt not it is correct, and that the word “ago” is omitted 
through mistake in the printed report. We are inclined to 
the opinion, that the certified copy by the proper custodian of 
the report, as originally made by the commissioner, would 
control, and should be allowed to correct the printed report. 
See Marshall v. The State, 14 Ala. 411; also, 2 Salk. 566. 
But it is unnecessary now to decide that question: 

Assuming the commissioner’s report to be as was shown by 
the plaintiffs themselves in the court below, let us consider its 
effect, in connection with the act of 8th May, 1822, as to 
whether it amounts to a confirmation of pinintifie’ claim. 
This act of Congress i is based upon the commissioner’s report, 
and operates only as a confirmation of such claims as, in the 
opinion of the commissioner, expressed in his report, ought to 
be confirmed. 

Turning to the report, in which are embraced the claims 
under consideration, we find none recommended by the cem- 
missioner for confirmation, except such lots as “were inhabited 
and cultivated under the Spanish government, or such as were built 
upon by the permission of thé Spanish authorities.” —— this 
claim fall within this category ? 

The report contaming it was made by the commissioner to 
the General Land-Office on the 2d January,.1816. The lots 
were inhabited and cultivated about thirty-six years before 
that time. Was this a habitation and cultivation under the 
Spanish government? Qur first impression was, that it 
should be so considered ; but upon more mature congideration, 
we are satisfied that impression was wrong. It is matter of 
public history that the Spanish took possession of Mobile, by 
conquest from Gréat Britain, on the 14th March, 1780, 
(2 Pickett’s History of Alabama, p. 41; Martin’s History of 
Louisiana, vol. 2, p. 52); and if we go back thirty-six years 
from the time the commissioner reported, we shall go beyond 
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the time when Mobile was taken from the English. When, 
however, we recur to the proof exhibited to the commissioner 
in support of the claim, and submitted by him to the govern: 
ment, it is perfectly clear that these lots were neither built 
upon, inhabited, nor cultivated under the Spanish government. 
The only witnesses examined, Lorent and Mitchell, both 
concur that the English put fire to the house of Madam 
Roshan, during the siege of the fort. by the Spanish ; and it, 

“with all her improvements, was burned; since which time, 
there was-no proof of inhabitation or cultivation under the 
Spanish government. When these improvements were de- 
stroyed, the English were in possession of the town; the 
Spanish authority had not been established, or recognized.— 
Indeed it may well be questioned, whether the place could be 
said to be under the Spanish government -until it was so 
recognized by the treaty of peace. Mr. Vattel says (p..386) 
that “Immovable possessions, lands, towns, provinces, &c., 
become the property of the enemy who makes himself master 
of them; but it is only by the treaty. of peace, or the entire 
submission and extinction of the State to which those towns 
and provinces belonged, that the acquisition is completed, 
and the property becomes stable and perfect.” But dating 
the Spanish rule from the capitulation of the fort, until which 
time the English certainly held the actual possession and 
government of it, it is clear the inhabitation and cultivation 
did not then exist. The improvements had been destroyed, 
and although their destruction may have been (and probably 
was) one of the results of war between England and Spain, 
yet, we apprehend, the United States did not intend, by the 
acts providing for confirmation of title, to make compensation 
for such casualties. If, during the siege, the inhabitants, 
then being subject to the government of Great:Britain, had 
destroyed all their improvements, and abandoned the place to 
the enemy, or capitulated, and had -never re-possessed them- 
selves of their respective lots—had never re-built, or cultivated 
in any way. afterwards—it would be a contradiction in terms 
to say that they had inhabited and cultivated these lotsander 
the Spanish government ; and what would be true of them in 
the aggregate, is sanilly true when applied to each indi- 
vidual. Madam Rochon’s possession was under the British, 
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not the Spanish government ; and this report, which certifies 
the facts, and does not give in terms the opinion of the com- 
missioner as to whether the claims should be confirmed, fails 
to show that it falls within thé class recommended for con- 
firmation. Claims of this kind might well, we think, have 
constituted a distinct class, and no doubt would have been 
reported upon as sach, had the commissioner, under the 
powers vested in him, deemed them proper for confirmation. 
Doubtless there were a number of similar sufferers from the 
casualties of the war. But they were not recommended as 
proper to be confirmed, and it is not for the courts to specu- 
late upon the justice or propriety of withholding the sanction 
of tle government of their validity. We must take the act, 
with the report and the accompanying proof, as we find them ; 
and if from the report, as explained and aided by the proof, 
we are unable to see that in the opinion of the commissioner 
they ought to-be confirmed, it is our duty to hold that the act 
confers no title, or gives no validity to such claims. —Doe ex 
dem. Hall v. Root, 19 Ala. 378-395. 

The appellees, however, insist that their confirmation is 
established by analogy to the case of Doe v. Eslava (9 How. 
Rep. 421), where the report, was “ Cultivation and inhabita- 
tion :—A house built, in which R. Farmer lived for twenty 
years, and until the Spaniards took possession of the country.” 
The proof in that case, also, showed that the house was 
burned when the Spaniards took possession of the country, 
upon the treaty after the close of the American revolution. 

We have looked into that case, and it appears that no 
question as to the fact of confirmation was raised, either in 
the Supreme Court of this State, or of the United States. 
This point appears to have passed unnoticed ; and while this, 
of itself, is persuasive to show that the report in the case 
before us may recommend the claim for confirmation, yet we 
do not esteem it in the light of a judicial determination of the 
question ; for if it could be viewed in that light, it would be 
our duty, as well as our pleasure, to yield to the decision. 

In conclusion, we feel quite confident that Madam Roehon’s 
residence upon the lot in question while the British held pos- 
session, and the burning of her house and improvements by 
the British pending the siege by the Spanish army, in the 
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absence of any proof that-she afterwards dwelt upon or culti- 
vated the lots, do not show she inhabited and cultivated 
the lot under the Spanish government, as recommended by 
the report and required by the act of 8th May, 1822, in order 
to.a confirmation. To meet the requisitions of the act, she 
must have lived upon the lot—inhabited it.and cultivated it 
aftér Spain took possession of the place. Constructive pos: 
session, or the bare assertion of a claim, without an actual 
possession, is not sufficient. She must have dwelt upon, or 
inhabited the lot,—must have had such possession under the 
Spanish government as thatthe Spanish laws would have 
operated upon it as a present actual possession. If we depart 
from-the plain, common-sense meaning of the terms used -by 
the commissioner, all is uncertainty. We will be at sea 
without chart or compass. If'an inhabitation one day, or two 
days, before the Spanish authority came in, may suffice, why 
may not one year, or two years? Where shall we stop? and 
by what rule shall we be governed? The only'safe rule is, 
to require inhabitation and cultivation after the place was 
subject to the dominion of Spain and governed by Spanish 
laws. : 

As the claim of the plaintiffs below was shown not to fall 
witliin this class of cases, we feel constrained to hold, that it 
was ifot confirmed by the act, and consequently, that they 
showed no title to the lot sued for. The view we have felt it 
our duty to take upon the question of confirmation is opposed 
to several-of the charges given by the primary court ; and as 
it will probably be conclusive of the case, so far as the State 
courts are concerned, we deem it unnecessary to notice the 
other points raised upon the argument. 


Judgment reversed, and cause renianded. 
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COCKRELL anp WIFE vs. GURLEY. 


1. -The-rule as to form in pleadings is not as stringent in equity as‘at law, “but 
tiie substance of the rules is théame in each court ; and it isa principle of 
universal application in pleading, founded on reason and good sense, that 
the plaiptiff’s title should be stated’ w ith sufficient ‘certainty and clearness to 
enable the court to see plainly that he has such a right as warrants its inter- 
ference, gnd the defendant to be distinctly informed of the’nature of the case 
whith he is called upon to defend. 

2. Where a-bill in equity was filed to protect complainant’ satneinder | in ceftain 
slaves; alleging that her father, died in Kentucky in 1825, leaving a widow 
and complainant his only child ; that letters of ¢ sdinttaeretion were granted 
ott his estate,  and'some time afterwards dower was allotted and assigned 
to the said’E. (the widow) in her husband’s estate, and among the negroes 
so allotted was a negro woman” (who was particularly described in the .bill. 
and was alleged to, be the mother of the other slaves in whom the remainder 
was claimed) ; and “that by the statute laws of Kentucky, at the time of the 
decédent’s death, and the allotment of dower to the widow as aforesaid, she 
was only-entitled to a life interest in said slave, and the estate in remainder 
vested in complainant”: Jt was held, that the bill.was fatally defective, in 

hot setting gut the proceedings by which the widow’s dower was assigned, 
and the statute which gave the widow only a life estate in the slaves allotted, 
with remainder to the complainant. 


APPEAL from the Chancery Court of Franklin. 
Heard beforethe Hon. A J. WALKER; 


‘Puls, bill was filed by the appellants, John, B. Coekrell and 
Mary Ann his wife, against Davis Gurley, to protect said 
Mary Ann’s alleged remainder in certain slaves which were 
in the defendant’s possession. It alleged, that Henry B. 
Haley, who was the father of complainant: Mary Ann, died 
in Kentucky, in 1825, “leaving his widow, Elizabeth Halley, 
and their said daughter Mary Ana, the sole heirs of his estate; 
that the widew afterwards married one William Dickey, who 
is still living and residing in Kentucky; that letters of ad- 
ministration on the estate of said Henry B. Haley were 
granted in 1825, by the County or Circuit Court of the county 
in which he died, to one Maximilian Haley; “that some time 
thereafter the dower was assigned and allotted to the said 
Elizabeth in her said husband’s estate, and among the negroes 
so allotted was a negro woman by the name of Chaney, then 
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about years of age, and of —— complexion”; that after 
the marriage of said Elizabeth with said Dickey, the latter 
sold the said slave Chaney, and the children which she then 
had, to one Isaac Farris, who afterwards sold them to, the 
defendant; “that by the statute laws of Kentucky, at. the 
time of the death of the said Henry B. Haley, and the allot- 
ment of dower to his widow as aforesaid, she was only éntitled 
to a life-estate interest in said negro Chaney and her increase, 
and the estate in remainder vested in the said Mary Ann, the 
only child of said Henry B. and Elizabeth.” ' 

The defendant demurred to the bill for want of equity, and 
the chancellor sustained the demurrer, oti the. ‘ground that 
the bill did not state the complainants’ title with sufficient 
accuracy and clearness ; and his decree is now assigned for 
error. 


L. B. THoRNTON and JNo. A. Nook, for the appellants: 


The complainants’ interest in the slaves, or title in remain- 
der, is alleged with all the certainty that is required by the 
most stringent rules of pleading in equity. To entitle them 
to the relief sought by the bill, aJl that was required of them 
was, to show or allege the character of their title or interest 
in the slaves, and that their interest was in such jeopardy as 
authorized them to ask the protection of chancery. The alle- 
gation of complainants’ title is sufficiently clear to show what 
interest they claimed in the slaves, and that they relied on 
the statute law of Kentucky to sustain that title. Muclr less 
stringency in pleadings in equity is required than at law; 
and all that is required in a declaration is, that the plaintiff 
shall state the nature of his title with such certainty that the 
defendant may know what he relies upon, or what he himself 
has to defend against. The bill in this case clearly notifies 
the defendant, that the complainant Mary Ann claims an estate 
in remainder in all the slaves named in the bill, and that she 
will rely, as evidence of her title, upon the statute laws of 
Kentucky, under which, as she alleges, her mother is only 
entitled to a life-estate interest, and complainant to the estate 
inremainder. That the allegation is sufficient, under the most 
stringent rules of pleading adopted by this court, we refer to 
the following authorities :—Gibson v. Carson, 3 Ala. 421; 
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McKinley v. Irvine, 13 id. 693, and authorities referred to on 
pp. 694-700; M. & C. P. Railroad Co. v. Talman, 15 2. 485; 
Calhoun vy. Cousins, 3 2b. 501. 

The statute’ of Kentucky was a fact to be proved, like a 
deed or any other instrument of title. It is not required that 
the statutes should have been alleged in hec verba ; indeed, it 
would have been improper to encimber the récord with them : 
it was only- necessary to allege that the complainants claimed 
by virtue of the statutes, and to introduce them, properly au- 
thentigated, as evidence of their claim. 


Wm. Codper, contra, cited the following authorities :— 
Wright v. Dame, 22 Pick, 55; Pardee v. De Cala, 7 Paige’s 
Ch. 132; Wood v. Genet, 8 ib. 137; 2 Bland’s R. 686; Har- 
ding v. Handy, 11 Wheat. 103; Jackson v. Ashton, 11 Peters 
249; Andrews & Bro. v.-McCoy, 8 Ala. 926; Thomas. v. War- 
ren, 15 Verm. 110; Smith v. Ballantyne, 10 Paige Ch. 103; 
White v. Lewis, 2 A. K. Marsh. 123; ib. 315; 2 B. Mon. 1. 


GOLDTHWAITE, J.—The object of the suit is, to pro- 
tect the title of the complainants to the remainder in certain 
slaves ; and the bill avers, that one Henry B. Haley died in 
the State of Kentucky, in 1825, leaving his widow Elizabeth, 
and the complainant Mary Ann Cockrell, then Mary Ann 
Haley, his only child; that letters of administration were 
taken. out by one Maximilian Haley, “and that some time 
thereafter, dower was assigned and allotted to the said Eliza- 
beth in her said husband’s estate, and among the negroes so 
allotted was a negro woman by the name of Chaney”, who is 
one of the slaves in relation to which the interference of the 
court is prayed, and the others are her children, alleged to 
have been born since the assignment. The bill also avers, 
“that by the statute laws of Kentucky, at the time of the 
death of the said Henry B. Haley, and the allotment of dower 
to his widow as aforesaid, she was only entitled to a life 
interest in the said negro Chaney and her increase, and the 
estate in remainder vested in the said Mary Ann.” These 
are the only allegations of title which are to be found in either 
the original or the amended bills; and the only question is, 
whether, under the rules of pleading, the title of the com- 
plainants is stated with sufficient clearness and accuracy. 
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It will he seen from the .extracts we have made from the 
bill, that the complainants’ title rests entirely upon the assign- 
ment of dower made to the widow of Henry B. Haley, and 
the statute law of Kentucky, which (it is averred) invested 
the widow with the life estate, and the daughter with the, re- 
mainder, in the slaves assigned., There is no allegation that 
the dower was allotted in conformity with the laws of Ken- 
tucky, or that the proceedings were had by the authority, or 
under the direction of .ariy court. The rule as to-form in 
pleading is not so stringent, in equity as at law, but the sub- 
stance of the rules is the same in each court; and ‘it is a 
principle of universal application, in pleading, founded on 
reason and good sense, that the title of the plaintiff should be 
stated ‘with’sufficient certainty and clearness fo enable the 
court to see-clearly’ that he has such a right as warrants its 
interference, and the defendant to be distinctly informed of 
the nature of the case he is called upon to defend. We know 
that, by the common law, the-widow was not entitled to dower 
in a chattel, and that the title to slaves vested in the legal 
representative of the intestate. The common law must be 
presumed to prevail in Kentucky; and an assignment .of 
dower in a slave would confer no title, unless by the operation 
of the statute law of that State, and proceedings had in con- 
formity with that law. Conceding that the bill contains an 
averment, in substance, that by the statutes of Kentucky the 
widow is entitled to dower in slaves, we should still regard 
the bill as defective in not setting out the proceeding’ by 
which the dower was assigned, as well that the defendant 
might take advantage of any want of authority in those acting, 
as that the court might See that they were ‘authorized by the 
law of the jurisdiction in which the proceedings were had. 
We would not be understood as deciding, that where dower 
was assigned by the decree or judgment of a court of record 
of a sister State, it would be necessary to set out the law and 
the facts which conferréd jurisdiction ; on the contrary, we 
incline to the opinion that the judgment of a court of record 
of one State is prima facie evidence of jurisdiction in every 
other State. But however this may be, we entertain no doubt 
that in suing upon such a judgment, it would be necessary to 
allege in what court it was réndered ; and neither at law nor 
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in in equity would the mere allegation that a judgment hed ine 
rendered be sufficient. If the proceeding was not sanctioned 
by the judgment of a court, it is entitled tq no faith or credit, 
except such as it can derive from the law of the jurisdiction 
in which it was had; and if in opposition to the course of the 
common law, it must be set out, as well ag the proceedings ; 
and if such allegations are wanting, the conrt cannot intend 
that the dower was assigned in the made provided by laws 
which it cannot judicially recognize, and of which it is not 
advised by the pleadings. — 

But independently of the ground we have noticed, we are 
of the opinion, that the law of Kentucky which (it is averred) 
gave to the widow a life estate in the slaves, ahd the remain- 
der to the‘daughter, ts not well pleaded. Mr. Chitty, in his 
work on Pleadings, (vol. 1, p. 216,) lays down the rule, that 
foreign lajvs must, in general, be stated in the pleadings, for 
the reason, that courts cannot, ex officio, take notice of them ; 
and in Holmes v. Broughton, 10 Wend. 74, where a plea set 
out a former recovery for the same cause of action in another 
State, and a satisfaction of the judgment by appraisement of 
lands upon execution issued upon such judgment, it was held, 
that such satisfaction being a course of proceedings unknown 
to the common law, the plea should have set out the statute, 
and that the general averment that the proceedings were ac- 
cording to the laws of the State where they were. had, and 
fully authorized by them, was not sufficient. The same prin- 
ciple has also been recognized by the Supreme Court of Massa- 
chusetts (Hempstead v. Reid, 1 Mass. 104); and we think it 
rests upon sound reason. As was said by the chancellor in 
his decree, “It is the province of pleading to state facts, and 
not conclusions.” In the present case, the averment is, that 
by the statute law of Kentucky, and the allotment of dower, 
the widow became entitled to a life estate, and the daughter 
to the remainder in the slaves; and this is simply stating 
what the pleader supposes to be, the effect of the laws of Ken- 
tucky, and is clearly insufficient. 

Decree affirmed, at the cost of appellants. 
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STEWART vs. BRADFORD. 


1. The exclusion of part of an answer to an interrogatory, which was only 
admissible (if at all) upon the idea that, when fairly construed, it amounted 
mere'y to an expression of the witness’ opinion that a slave was worthless, is 
not a reversible error, when another part of the same answer, which was read 
in evidence by the appellant, contained a clear statement of the witness’ opin- 
ion on that point. 

2. Held; on the authority of Prater v. Miller, 25 Ala. 320, that a verbal 
promise to pay, or to part with anything valuable, in settlement of a contro- 
versy not existing in the form of a pending suit, cannot be enforced ina 
court of law, without some proof that there was a reasonable ground for 
such controversy; and that, therefore, in a suit on a note given for the price 
of a slave, it was not error to refuse to instruct the jury, at the defendant's 
request, “that if they believed there was a controversy between plaintiff 
and defendant as to whether plaintiff had defrauded defendant in the sale of 
the negro, and that plaintiff, in settlement of the controversy, agreed to 
nce off one hundred meen on the note, then defendant would be entitled 

a deduction for that sum.’ 

3. gietoy also, on the sadist of Bush v. Bradford, 15 Ala. 317, that where 
_ the purchaser of a slave accepts a bill of sale without warranty, which shows 
“on its face that he took the slave at his own risk, he cannot defend a suit on 
the note given for the purchase money, on the ground of ** misrepresenta- 
tion without fraud.” 


APPEAL from the Circuit Court of St. Clair. 
Tried before the Hon. Epmunp W. Pettus. 


Waite & Parsons, for the appellant. 
Morcan & Marry, contra. 


RICE, J.—This suit is founded on a note executed by the 
appellant to the appellee, for a part of the price of a female 
slave sold by the latter to the former. The contract of sale 
is evidenced by a bill of sale, which does not contain any war- 
ranty, but shows on its face that the appellant took the slave 
“at his own risk.” 

On -the trial, after the note bad been read in evidence, the 
appellant offered in evidence the deposition of James M. Ed- 
wards, who, in his answer to the second interrogatory, makes 
the following statements: “A few days after Mr. Stewart 
purchased her (the aforementioned slave), I was at his house, 
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and examined her. at his request, and found her to beso un- 
sound that I would not have had her as a gift.” * * * * * 
“T do not consider the negro worth any thing. I consider 
her an’expense instead of a profit.” 

The appellee objected only to so much of said answer as 
reads as follows: “And found her to be so unsound that I 
would not have had her as a gift.” . The court below sus- 
tdined this objection, and the appellant excepted. The other 
parts of said deposition were read in evidence. 

If the words embraced by the aforesaid objection were ad- 
missible as evidence, they were only admissible upon the idea, 
that when fairly construed, they amounted merely to an ex- 
pression of the opinion of the witness that the slave was value- 
less. Whether such is a fair construction of those words, we 
do not say. - But conceding that such construction would be 
correct, and that there was error in excluding those words, 
yet it was error without injury, because the same witness, in 
the same answer, gives a clear statement of his opinion, that 
the slave was not “ worth anything,” but on the contrary was 
“an expense instead 6f a profit ;” and this last statement was 
read in evidence by the appellant. This ruling of the court 
furnishes no ground for reversal. 

The appellant excepted to the refusal to give two charges 
asked by him, as follows: 

“Ist. That if the jury believe there was a controversy be- 
tween plaintiff and defendant as to whether plaintiff had de- 
frauded defendant in the sale of the negro, and that plaintiff, 
in settlement of the controversy, agreed to knock off one 
hundred dollars on the note sued on, then defendant wauld be 
entitled to a deduction for that sum. / 

“2d. That misrepresentation, without fraud, may be suff- 
cient to authorize such a defence as is attempted to be set up 
here.” 

In Prater v. Miller, 25 Ala. 320, it was decided, that when 
a plaintiff founds his right of recovery upon a verbal agree- 
ment or promise of the defendant, he is bound to prove a con- 
sideration, in the shape of something either beneficial to the 
defendant, or detrimental to himself; that the mere existence 
of a “controversy,” not in the form of a pending suit, is not, 
per se, a sufficient consideration to uphoid a verbal promise made 
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in settlenieht of such controversy ; and that there could not 
be a recovery on such promise, “‘ without same proof showing 
a reasonable ground” for the existence of the controversy. In 
other words, it was held that a verbal promise to pay or part 
with anything valuable, in settlement of,a controversy not 
existing in-the from of a pending suit, cannot be enforced in 
a court of law, without some proof that there was a reason- 
able ground for such controversy. 

Upon the atthority of Prater vy. Miller, . supra, We must 
hold that there was no error in refusing the first charge asked 
by appellant; for, if that charge had been given, the jury 
would have been bound to give effect to the agrecment there- 
in arisen although they might have believed that there 
was no “reasonable ground” for - “controversy” referred 
to in that charge. 

Upon the authority of Bush v. Bradford, 15 Ala. 817, we 
hold, that there was no error in refusing the second charge 
asked by appellant. For, conceding that there may be cases, 
in which “misrepresentation without fraud” might be sufft 
cient to authorize the vendee of a sl4ve, when sued for the 
purchase money, to make a defence, cither total or partial; on 
account of the unsoundness of the sla#e;—yet it is clear, that 
no defence can be founded on “misrepresentation without 
fraud,” in such a case as this, where the vendee has accepted 
a bill of sale which contains no warranty, but shows on its 
face that he took the slave at his own risk. The court below 
properly refused to give the second charge, on the ground 
that it was abstract. 

here is nothing in any of the rulings of *the court below 
authorizing a reversal, and its judgment is affirmed. 
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EWING vs. PECK. 


1. A’ judgment quashing an execution, on the ground of the defendant’s dis- 
charge in bankruptcy, although the court refuses to order satisfaction or 
discharge of the original judgment to be entered, or a perpetual stay of exe- 
cution, relates back to the original judgment; and its effect, so far as respects 
the rights of the parties to that judgment, is to vacate all process issued for 
its satisfaction. ' , 

2. Mongy paid under a gluries fi. fa., pending a motion to quash a previous 
execution on the ground of the defendant’s discharge in bankruptcy, may be 
recovered in assumpsit after the rendition of a judgment quashing the writ, 
unless the party receiving it can show some equity, arising out of the same 
transaction, which justifies its retention. 

8. If the money was voluntarily paid after the return day of the execution, 
and under no mistake by the party paying it as to his rights, he cannot re- 
cover it; but it does not follow that the payment was voluntary, merely 
because it was made after the return day of the execution, when there was a 
subsisting levy on the defendant’s land: whether it was voluntary or not, 
under such circumstances, is a question for, the determination of the jury. 


AppEaL from the Circuit Court of Tuskaloosa. 
Tried before the Hon. Turner REAvIs. 


eASSUMPSIT on the common money counts, by Samuel B. 
Ewing against Elijah W. Peck, to recover money paid by the 
plaintiff under a pluries execution against himself, which was 
issued on a judgment in favor of Peck & Clark. The money 
was paid to the sheriff one day after the return day of the 
execution; which had been levied on said Ewing’s land ; and 
at that time there was a motion pending to quash a previous 
execution on the samé judgment, on account of the defend- 
ant’s discharge in bankruptcy, which motion was afterwards 
granted, but the court refused to order satisfaction of the 
judgment or a perpetual stay of execution. 

On these facts, the court charged the jury, in effect, that 
they should find for the defendant; and this charge is now 
assigned for error. 


J. L. Martiy, for appellant; 

1. The judgment quashing the alias fi. fa., based (as it was) 
upon the ground that the judgment on which the fi. fa. issned 
was discharged by the certificate of discharge in bankruptcy, 
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vacated and annulled the pluries fi. fa., and rendered it no 
proteetion to the defendant in, retaining the money collected 
under it. No direct proceeding was necessary to quash the 
pluries execution, which was but a continuation of the first: 
if the first execution was vacated, or declared void, for want 
of vitality in the judgment on which it was founded, a sub- 
sequent one was rendered void by the same proceeding. 

2. That assumpsit is the proper action to recover back the 
money paid under the execution, see the following authorities: 
Williams v. Simmons, 22 Ala. 425; Roebuck v. Dupuy, 7 2. 
484; Burdine v. Roper, 7. 466; Ewing v. Peck & Clark, 
17 vw. 339. : 

38. It cannot be successfully contended, that the payment by 
Ewing was voluntary. In the first place, it was paid to the 
sheriff in whose hands the execution was at the time, and who 
had under his control, in virtue thereof, property of Ewing to 
a sufficient amount to satisfy it. As well:might it be said, 
that a’ criminal, condemned to death, voluntarily submitted 
to-the sheriff’s halter, and was thereby a felo de se, as that 
a payment made under -such circumstances was voluntary. 
Whether the money was paid before or after the return day 
of the execution, can make no difference in determining its 
character. The payment was made to the sheriff of a county 
remote from that in which the judgment was rendefed, and 
to which the execution was returnable, and it was made only 
one day after the return day of the execution. The charge, 
under such circumstances, amounts to this: That the jury 
cannot doubt, that Ewing knew the precise day on which the 
court to which the execution was returnable commenced; that 
he knew thevsheriff had no power to sell his property levied 
on under the execution in his hands—that it was functus off- 
cio; and that Ewing, from some unknown motive, under no 
restraint whatever, but of his own free will, and understand- 
ing all the facts, paid the amount of the execution to the 
sheriff as the authorized agent of Peck & Clark. As to 
voluntary payment, see Evans v. Governor, 18 Ala. 659; 
Rutherford v. Mclvor, 21 7. 750. 


E. W. PECK, pro se, contra: ' 
1, The judgment on which the pluries execution was issued 
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was a valid judgment: it had not been reversed, vacated, or 
set aside ; and consequently the said execution was lawfully 
issued.—Cogburn v. Spence, 15 Ala. 549. 

2. The money sought to be recovered in this case was either 
paid under the said execution, or it was not. If paid on the - 
execution, it cannot be recovered back, because paid on a 
valid execution ; if not paid on the execution, then it was a 
voluntary payment, in satisfaction of a lawful judgment, which, 
ex aquo et bono, the appellant may retain—Jones v. Watkigs, 
1 Stew. 81; University v. Keller, 1 Ala. 406; Dupuy v. Roe-. 
buck, 7 ib. 484. 


CHILTON, C. J.—Ewing insisted that a judgment which 
Peck & Clark had obtained against him in the Tuskaloosa 
Circuit Court was discharged in consequence of his certifi- 
cate of discharge in bankruptcy, and moved in said Circuit 
Court to quash an alias execution of fieri facias which had 
issued thereon, and had been levied on his real estate, as well 
as to enter the discharge of the judgment, and for a perpetual 
stay of execution. 

The court, upon the trial of the motion, refused to grant it, 
and gave judgment against Ewing for the costs. This judg- 
ment was reversed by tltis court, the case sent back, the mo- 
tion re-tried, and judgment entered quashing the execution ; 
but the court refused to enter the judgment as discharged by 
the certificate, or perpetually to stay execution. 

Pending the motion, and before the judgment quashing the 
alias fi. fa. was rendered, Peck & Clark sued out a pluries 
ji. fa., which was placed in the hands of the sheriff of Mobile, 
and by him levied on the real estate of Ewing, who paid the 
money to the sheriff on the day after the commencement of 
the term of the court to which said pluries execution was re- 
turnable. Mr. Peck then wrote to Mr. Adams of Mobile, 
requesting him, if he had not previously sent the money which 
he had received from the sheriff of Mobile, collected on an 
execution of Peck & Clark against Samuel B. Ewing, to pay 
it to Charles Hopkins of Mobile, and it was aecordingly so 
paid. To recover this money, so collected and paid, the ap- 
pellant brought this action. The court charged the jury, that 
if they believed the above facts, they should find for the de- 
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fendant. This charge is assigned for error, and presents the 
only point for our revision. 

We are of opinion, that the effect of the judgment quash- 
ing the execution, upon the ground of Ewing’s discharge in 
bankruptcy, was to vacate all process issued for its satisfac- 
tion. The plaintiffs in that judgment were tendered an op- 
portunity of controverting the discharge, if it had been fraudu- 
lently obtained ; but failing to do so, they are concluded by 
it,until it is reversed, or in some way annulled. The dis- 
charge having thus been judicially ascertained, and virtually 
enrolled as a part of this case, although the court refused to 
order the judgment to be satisfied or dfscharged, or a per- 
petual stay of execution, yet the discharge in bankruptcy re- 
lates back to the judgment, and operating a discharge of that, 
discharges or vacates all process dependent on it, so far as 
respects the rights of the parties to such judgment. We say 
nothing as to the rights of purchasers not parties or privies, 
who may have acquired property at a sale made under the 
process before the judgment quashing the execution. 

Under this view of the case, although when the money was 
collected by the sheriff of Mobile, the execution in virtue of 
which it was collected was subsisting, yet, ‘being vacated by 
matter posterior, this action for money had and received lies 
to recover it back, unless the party receiving it can show some 
equity, arising out of the same transaction, which justifies its 
retention.—5 S. & P. 119; 7 Ala. 848; 9 ib. 803; 11 %. 999, 
and cases there cited ; see, also, 15 Mass. 207; 10 Ala. 313; 
22 ib. 425. 

But it may be said, the judgment, although discharged by 
the bankrupt’s certificate, constituted a good moral conside- 
ration to support a payment, and if the plaintiff in this action 
made a voluntary payment to the sheriff, after the return day 
of the execution, and when the sheriff, as such, had no av- 
thority to receive it, he cannot recover it back. 

It is certainly true, that if the payment was voluntary, and 
made under no mistake as to the rights of the party making 
it, he cannot afterwards recover it back. But it does not fol- 
low that the payment was voluntary, merely because it was 
made when the sheriff’s authority to enforce the collection 
had ceased. There was then a subsisting levy upon Ewing’s 
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land, and he was engaged, by the pendency of his motion in 
the. Circuit Court, in.an attempt to rid himself of the precess. 
On the other hand, the plaintiffs in the judgment were in 
pursuit of their debt by legal process, unwilling to await-the 
action of the court upon the motion to quash, and they treat 
the money. as théugli it had been’ collected under the execu- 
tion, adopting the sheriff’s act in receiving it. Now we will 
not say, that the payment, under these cirtumsfances; maygnot 
have been voluntarily made ; but whether it was er not, was 
a question for the jury, amd one which the court could ‘not 
properly determine,—a question of intent, as being the free 
act of the party, or as being superinduced by the process or 
levy. If tle payment was made to avoid the levy, or if Ew- 
ing, to aveid the sale of his land, had promised the sheriff to 
pay ‘the money, and in fulfilment of the promise had paid it, 
there would be nio propriety in saying that such payment was 
voluntary. True, in one sense, it is a willing payment, but 
the will is influenced or impelled by the circumstances, grow- 
ing out of the proceedings’ to enforce the collection of the 
judgment. 
Judgment reversed, and cause remanded. 





PICKENS vs. YARBOROUGH’S ADMINISTRATOR. 


1. If a debtor deposits with his creditor, unconditionally, notes on a third per- 
son as collateral security, the latter thereby acquires the contrel and direction 
of their collection, and it becomes his duty to take all necessary measures to 
preyent the discharge of any of the parties thereto; and i in such case notice 
to bring suit on them should be given to him. 

. If the creditor receives the notes under a special agreement, by which he is 
not to sue, but to collect in any other mode, he must, as to all persons with- 
out notice of the extent of his powers, be regarded as the general holder, and 
notice to sue may be given to him. 

3. It seems, that if a surety notifies the holder of the note of his suretyship, 

and requires him to bring suit against the principal, this is a’substantial 
conipliance with-the requisitions of the statute, (Clay’s Digest, p. 582, § 6.) 
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and the party entitled to receive the notice may waive its being in writing ; 
but, whether sufficient or*not under the statute, it is good as a common-law 
notice, when connec##d with proof of the holder’s failure to sue the principal 
and consequent damage to.the surety. 


"APPEAL from the Circuit Court of Perry. 
Tried, before the. Hon. Gro. D. SHortRIDGE. 


AssppsiT by the administrator of David Yarborough, de- 
ceded, against James C, Harrell and Joseph Pickens, “ to 
recover the amount of thirteen proyissory notes made by the 
defendants and one John Reed the 16th day of January, 1843, 
and payable one year after date to L. A. Weissinger, late ex- 
ecutor of the last will and testament of said David ¥ arborough, 
in the sum of $45 each; which notes, asa part of the ufad- 
ministered assets of the said Yarborough’s estate, were turned 
over by said Weissinger, as executor, to plaintiff.” The suit 
was commenced in January, 1850. - 

The defendant Pickens separately pleaded non assumpsit, 
payment, fraud, failure of consideration, want of consideration, 
aud three other special pleas, which were as follows: — , 

“1. That he is surety for said Harrell, his co-defendant, on 
the several promissory notes sued on in this case, and that 
he, as such surety, at ————, to-wit, in the county aforesaid, 
on the first day of February, 1844, gave notice in writing to 
said L. A. Weissinger, (he being then the qualified executor 
of said David Yarborough,) according to the statute in such 
case made and provided, reqtiring said Weissinger, as such 
executor, to bring suits on said notes, against the makers 
thereof, as soon as the law would permit; and said defendant 
in fact says, that’said Weissinger, executor as aforesaid, did 
not, in a reasonable time thereafter, and after said notes be- 
came due, commence suits on said notes, and proceed with due 
diligence, by, the ordinary course of law, to recover judgment 
for, and by execution to make, tlre amounts due on said notes, 
although said Weissinger continued for a long space of time 
after said notice was given, to-wit, for the space of three years, 
to hold the office of such executor ; and said defendant further 
avers, that no suit was ever brought on said notes, until this 
suit now pending was instituted.” 

“2. That heretofore, to-wit, on the first day of February, 
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1844, he gave the executor of the estate of said Yarborough 
verbal notice to sue, and that suits were not brought; and 
that defendant was, thereby injured in this, to-wit, that if suits 
had been brought when required, the money conld have been 
made out of his principal.” 

“3, Same as first, except that notice in writing was waived.” 

Issue was joined on all these pleas, and the trial resulted 
in a verdict and judgment for the plaintiff ; and against the 
defendant Harrell a judgment by default was taken. 
- On the trial, as appears from the bill of exceptions@after 
"the plaintiff had read in evidence the several notes on which 
the suit was founded, the defendant Pickens introduced one 
Hugh Davis as a witness, “ whose evidence was, in substance, 
as follows: That he was the attorney of John V. Cawthorn, 
and as such had charge and control of a note for $5,000, 
signed by James C. Harrell and David Yarborough, for the 
purpose of collecting the same; that he brought suit on said 
note, in the Circuit Court of Perry county, against said Har- 
rell, and recovered judgment for the whole amount due thereon 
in November, 1848 ; that said Yarborough died, and Leenard 
A. Weissinger becaine his executor ; that the estate of said 
Yarborough was largely insolvent, and en the 15th day of 
August, 1844, decrees were rendered by the Orphans’ Court 
of said county, in favor of creditors of said estate, against 
said executor, for amounts severally due to them from the 
assets of said estate ; that said note of Cawthorn’s was pre- 
sented by witness against said estate, and on said 15th August, 
1844, a decree was rendered in his favor for the per-cent due 
from said estate on his note, amounting to the sum of $1,100, 
against said executor ; that said executor was anxious to make 
some arrangement with the creditors of said estate who had 
obtained decrees against him, by which some indulgence 
should be extended to him, he agreeing to convey his property 
to secure said creditors ; that witness, as agent or, attorney 
of said Cawthorn, was not willing to assent to said arrange- 
ment, without some further security than that proposed by 
said executor ; that thereupon said Weissinger agreed to place, 
and did place, in the hands of witness, the notes in plaintiff ’s 
declaration mentioned, to be held as collateral security to 
said Cawthorn’s decree in said Orphans’ Court, witness then 
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being, as before stated, said Cawthorn’s attorney to collect 
said claim ; that Harrell had paid about $1,500 on the judg- 
ment against him in the Circuit Court, which had not been 
eredited’théreon, and tliat it was understood and agreed be- 
tween witness, Harrell and said executor, that the whole 
amount of said judgment should be collected by execution 
from said Harrell, without regarding said credit of $1,500, 
and that enough of the moneys collected in place of said credit 
should be applied in discharge of the notes mentioned in 
plaintiff’s declaration to satisfy the same; that this course 
was agreed on and adopted as a summary methed of collecting 
said thirteen nofes ; that said executor desired to have said 
notes collected in this way, so that the moneys due thereon 
should be ready, at a-proper time, either to be distributed 
with the other assets of said estate, or to be used in discharging 
said Cawthorn’s decree in the Orphans’ Court, in the event 
that the same should not be paid from some other source (but 
there was no evidence to show that said Davis had authority 
to collect said notes in any other way); that this arrangement 
was entered into about the time, or in a short time after the 
date of said decree in the Orphans’ Court. 

“Said Davis further testified, that he considered himself 
the agent of said Leonard A. Weissinger; that after said 
notes were thus placed in the hands of witness, to-wit, in 
the fall of 1844, Alex. Graham, Esq., the attorney of said 
Pickens, under the written instructions of said Pickens, 
gave notice to said Davis, that Pickens was only the surety 
of Harrell on said notes, and to bring suit on said notes 
against the parties thereto, and sat down at a table and com- 
menced drawing a written notice, which said Davis waived. 
and said he would admit notice, and then told Graham that 
Pickens need not give himself any further trouble about said 
notes, because an arrangement had been made by which the 
same would be paid without resorting to him for the money 
due thereon; that at the time said notice was so given, said 
Harrell was solvent, and so continued until the summer of 
1845, and that if suits had been brought on said notes within 
a reasonable time after said notice was given, the money 
thereon could have been made out of said Harrell; that Har- 
rell had been insolvent since the fall of 1845, and still so 
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continued ; that said notes remained in the hands of said Davis 
four or five years after they were so placed there. 

“Plaintiff then introduced said Leonard A. Weissinger as 
a witness, who stated the following, in substance; That in 
the latter part of the year 1844, he was desirous of giving a 
deed of trust on his lands, and at that time said Cawthorn, 
for whom said Hugh Davis was aeting as attorney, had a 
judgment against him as the executor of Yarborough’s estate ; 
that he went to Davis, to see if he, as attorney for Cawthorn, 
would assent to his giving the deed of trust, and would re- 
move any liens that might be in the way of his making said 
deed; that Davis refused to do so, unless he as attorney and 
the rights of his client could be protected ; that witness then 
placed in the hands of Davis, as attorney for Cawthorn, the 
notes now sucd on, as collateral security for the payment of 
the decree, and for that purpose only ; that Davis was not his 
agent, and was not acting as‘attorney for him in the collection 
of said notes, but that said notes were placed in his hands for 
the indemnity of his client, Cawthorn ; that he was never no- 
tified to bring suit on the notes now sued on, and that if hé 
had been notified, he would have sued on the same ;: that an 
arrangement was made between Harrell and Davis, such as 
the one mentioned by Davis, but that he was not a party to 
the same. He further stated, that he was once present when 
Davis told A. Graham of the arrangement made by which 
the money could be realized from a sale of Harrell’s property 
to pay said notes, and that Graham expressed himself satisfied 
with the arrangement; but witness had no recollection of 
being present at any time when Graham had given notice to 
Davis for Pickens to bring suit on satd notes. On cross- 
examination by defendant Pickens, Weissinger deposed, that 
Harrell was the principal maker of gaid notes, and that Pickens 
was his surety on the same; and that he continued executor 
of the estate of said Yarborough more than twelve months 
after said notes were so placed in the hands of said Davis. 

“All the foregoing evidence of the witness Davis was then 
objeeted to by the plaintiff, and the court sustained the ob- 
jection, and excluded the same from the jury, on the ground 
that it was not sufficient to show such agency in Davis as that 
notice to him to sue on said notes would discharge said Pickens 
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as surety on the same; and also. that, although said Davis 
held said notes as eollateral sceurity to said Cawthorn’s 
claim, notice to him to bring suits on said notes would not 
discharge said Pickens; and to this ruling of the-court said 
Pickens excepted. 

“Said Pickens then offered to prove, that in a conversation 
between himself and said Davis, in January or February of 
the year 1845, that Davis, while said notes were in his pos- 
session ag aforesaid, told Pickens to give himself no further 
uneasiness about said notes; that the notice which he had 
given him (Davis), through Mr. Graham, would discharge him 
as surety on said notes. To this evidence plaintiff also ob- 
jected, and the court sustained the objection, and excluded the 
same from the jury ; and said defeitdant thereupon excepted.” 

These two rulings of the court are now assigned for error. 


I. W. Garrortt, for the appellant : 

1. Davis held the notes as collateral security ; and no other 
person, not even Weissinger himself, had the right to control 
them, or to collect the money due thereon, by suit or other- 
wise. He was, therefore, the only person to whom notice 
could have been given: notice to Weissinger, after he had 
parted with the notes, would have been futile. As to the 
rights of holders of collateral securities, see Trotter v. 
Crockett, 2 Port.401; Russell v. Hester, 10 Ala. 536. 

2. Davis deposed, that he was Weissinger’s agent, and that 
he, Weissinger, and Harrell had made an arrangement to 
collect these notes; while Weissinger, who was introduced 
by plaintiff below, denied this; and thereupon the court ex- 
cluded all the evidence—that is, tle court assumed the right 
to determine from this conflicting evidence that Davis was 
not the agent of Weissinger. The court should have allowed 
the evidence to go to the jury, and let them decide who should 
be believed, and whether or not Davis was agent in fact ; in 
this, the court clearly invaded the province of the jury. Notice 
to the agent is notice to the principal.—Story on Agency, $ 140. 
Whether Davis was authorized to grant indulgence to Weis- 
singer, or to receive this collateral security, does not appear; 
but from the facts deposed to by him, it seems clear that he 
was Weissinger’s agent and attorney for collecting said notes, 
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and notice to him. therefore, would be sufficient. To allow a 
recovery against Pickens, after what is shown to have passed 
between him and Davis, and between his attorney and Davis, 
would be to allow the perpetration of a fraud ; because he 
was completely lulled into security thereby, and prevented 
from proceeding to have the money collected from Harrell at 
a time when he was solvent.—See Teague v. Russell & Moore, 
2 Stew. 420, where the question is settled. 

3. The evidence of Davis, that he “considered himself” 
Weissinger’s agent, was not objected to on the ground that 
it was illegal: it was allowed to be introduced, and was then 
excluded ‘by the court, not on the ground that it was illegal, 
but because it “was not sufficient” to establish the fact’ of 
agency. The appellee cannot raise a question here, which 
was not raised in the court below, and on which that court 
did not pass. 


Jos. R. JOHN, contra: 

1. The holder of collateral security for a special object has 
not the legal title, and is not the owner’s agent, except for the 
special purpose for which it was placed in his hands. Davis 
was not the general holder of the notes; his agency was ex- 
pressly limited to the single purpose of collecting from Harrell 
in the manner stated. He was not the agent to collect from 
any other party to the notes than Harrell, and from him only 
in a particular manner. If he had been clothed with authority 
to collect generally, he would have had the right to sue; but 
it is shown that he had no right to sue. and had not even the 
right to receive the money. Notice to the agent is only bind- 


_ing on the principal “when it arises from, or is at the time 


connected with, the subject-matter of the agency.”—-Story on 
Agency, §§ 126, 133, and n. 1, 140. , 

2. Graham was the authorized agent of Pickens in this par- 
ticular matter, and Davis explained to him the understanding 
and arrangement for the collection of the notes, and conse- 
quently his authority. Pickens, then, knew the extent of 
Davis’ authority, and cannot complain. 

3. The declarations, admissions, or acts of an agent, to 
bind his principal, must be in regard to the matter to which 
his authority relates, and then they must be part of the res 
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geste.—Story on Agency, $$ 134-5-6, and n. 1; Greenl. Ey., 
§§ 113, 114. 

4. The evidence was correctly ruled out, because it was 
illegal. : 

5. The notice was clearly insufficient. Davis only, waived 
notice in writing; and if it had been in writing, it would 
have been insufficient, It was not a statutory notice, and was 
not good as a common-law notice.—Shehan v. Hampton, 8 
Ala. 945. 

6. There was no conflict between the testimony of Weissin- 
ger and that of Davis: the latter did not say that he was 
agent, but that he “ considered himself” agent ; while Weis- 
singer expressly says he was not. 

7. There was no fraud on Pickens ; and, even if Davis did 
commit a.fraud on him, this could not in any way affect the 
rights of Yarborough’s representatives. Weissinger could 
not authorize the commission of a fraud; and if Davis com- 
mitted a fraud without authority, he alone is responsible for 
the consequences. 


GOLDTHWAITE, J.—As a decree had been rendered 
against the estate of Yarborough, the representative of that 
estate had authority to pledge the notes sued on as collateral 
security for its payment.—Wheeler v. Wheeler, 9 Cow. 34. 
It is clear, also, under our decisions, that where a creditor has 
received notes as collateral security for his debt, uncondition- 
ally, without. any instructions governing the course of collec- 


tion, he is bound to take the necessary steps to perfect the | 


liability of the parties ; and if the secyrity is lost, or rendered 
unavailable, by his neglect, he must bear the loss.—Russell v. 
Hester, 10 Ala. 585, and cases there cited. 

In the present case, however, it is urged on,the part of the 
appellee, that the same principle does not apply, for the rea- 
son, that the party who received the notes had not authority 
to sue, but was by his agreement confined to a particular mode 
of collection. We think, the evidence, as set forth in the 
record, leaves this question in some doubt; but conceding 
that Davis received the notes simply as a deposit, or pledge, 
to secure the payment of the decree, and without authority to 
sue, we still think the notice was properly,given to him. 
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Weissinger was, in law, the owner of the notes. If he de- 
posited them in the hands of a third party, to secure the pay- 
ment of a decree which had been rendered against him in his 
representative capacity, retaining the power of control and 
direction so far as suit was concerned, the party in whose 
hands they were placed must, in law, be regarded as his agent 
to receive the money due upon the notes. The possession of 
the notes by Davis, with the consent of the owner, and the 
authority to receive the money, was prima facie evidence that 
he was authorized to act generally in relation to them.—Erick 
v. Johnson, 6 Mass. 196. Were the rule otherwise, it would, 
in many cases, operate as a fraud. If Davis, when the notice 
was given him, had explained the extent of his powers, under 
the aspect in which we are considering it, it is possible that 
the case might be different; but the record does not advise 
us that such was the case. Davis states in his evidence, that 
after the notice had been given, he informed the agent of 
Pickens that his principal need give himself no further trouble 
about the notes, as an arrangement had been made by which 
they would be paid without resorting to him for the money ; 
but from this testimony we would not be warranted to infer, 
as a legal conclusion, that the extent of the authority of Davis 
in relation to the notes was made known. 

Our conclusions are, briefly, these: If a debtor deposits 
notes unconditionally with a creditor, as security for a debt, 
he thereby gives to the latter the control and direction so far 
as their colléction is concerned, and it then becomes the ere- 
ditor’s duty to take all necessary measures to prevent. the dis- 
charge of any of the parties to the notes received by him. If 
the creditor receives the paper under a special agreement, by 
which he is not to sue, but to collect in any other mode, he 
must, as to all parties without notice of the extent of his pow- 
ers, be regarded as the general holder ; and in either aspect, 
upon the facts as disclosed by the record, the notice may have 
been properly given. We say “may”; for, assuming that 
Davis may not have had authority to sue, the court was not 
warranted by.the evidence in drawing the conclusion that the 
extent of his powers in this respect was made known to the 
agent of the appellant. 

In relation to the sufficiency of the notice: The record 
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shows, that the agent of Pickens gave notice to Davis, after 
he‘had received the notes from Weissinger, and while they 
were in his possession, that his principal was the surety of 
Harrell upon them, and to bring suit upon the same against 
the parties thereto: and this, in our opinion. would have been 
sufficient as a statutory notice, had it been in writing. It 
meets substantially the requisitions of the act (Clay’s Digest 
532, $6; Shehan v. Hampton, 8 Ala. 943); and it requires 
no argument to show that the party to whom the notice is to 
be given may waive its being in writing. If the notice, how- 
ever, did not fully mect the requisitions of the statute, it 
would be good at ecémmon law, when connected with proof 
showing the failure to sue, and the damage to the surety from 
such failure.—Herbert v. Hobbs, 3 Stew. 9; Goodman v. Grif- 
fin, 2. 160; Bruce v. Edwards, 1 2b. 11. 
Judgment reversed, and cause. remanded. 








PATTON ET aL. vs. CROW. 


1. The common-law distinétion stated, between a devise of lands to executors 
to sell, and a devise that the executors shall sell the lands. 

2. Under the statutes of this State, where the testator does not devise his real 
estate /o his executors, nor fo any other person, and does not dispose by his 
will of the rents and profits accruing afier his death, his executors, if they 
have not exercised the power of sale conferred on them by the will, and if 
the estate is solveyt, may maintain any action for the recovery of the lands 
which the administrator of a solvent estate might maintain for the lands of 
his intestate 

3. A misjoinder of plaintifis in an action of trespass guare clausum fregit will 
defeat a recovery ; but there is no such misjoinder when the executors of a 
deceased tenant in common join with the surviving tenant. 


APPEAL from the Circuit Court of Lauderdale. 
Tried before the Hon. Geo, D. SHORTRIDGE. 


TRESPASS QUARE CLAUSUM FREGIT by Robert M. Patton and 
James Caruthers and Henry D. Mason, as executors of Henry 
Smith, deceased, against Isaac N. Crow, “as well to try titles, 
as to recover possession of the cast half of fractional section 
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seven, township three, range cight, situate and being in 
Lauderdale county.” The only plea was, “not guilty, in 
short by consent.” The bill of exceptions is in these words: 

“Upon the trial of this cause, after the plaintiffs had intro- 
duced as evidence to the jury the following will of Henry 
Smith, (setting it-out at length,) upon motion of the defendant's 
attorneys, the court charged the jury, that the said Caruthers 
and Mason, as the executors of Henry Smith, had not such an 
interest in their said testator’s real estate, by virtue of said 
will, as would authorize them to maintain this suit, and there 
was a misjoinder of the plaintiffs, as the deed under which 
they derived title was made to the said Patton and Henry 
Smith, the testator ; to which opinion of the court the plain- 
tiifs excepted, and took a non-suit.” 

The will of said Henry Smith, as set out in the bill of 
exceptions, contains this clause: “I desire that my executors 
shall dispose of all my real and personal property, except such 
as is hereinafter mentioned, at such time as they may think 
most to the interest of my estate, and on one, two, and three 
years’ credit, with three good securities and mortgage’on the 
property until final payment be made. Should it be neéessary 
to raise money for the payment of my debts, I desire it to be 
borrowed until it can be collected from sales of property.” 
The testator then gives several specific legacies, and after- 
wards follow these clauses: “ After carrying into effect the 
foregoing - provisions of this will, I give one half of the 
remaining portion of my estate to my niece Mary Jane Stod- 
dert and my nephew Henry D. Mason, to be equally divided 
between them. I also give to Mary Jane Stoddert and Henry 
D. Mason, in trust for my niece Rebecca Dancy and Joseph 
D. Mason, the other half of the remainder of my estaté, to be 
equally divided between them.” nee 

A deed of trust from John R. Henry and S. 8. Henry to 
Samuel Mosely as trustee, conveying the land in controversy 
on certain specified trusts, and another deed from Mosely to 
said Patton and Henry Smith, conveying the land to them by 
virtue of his power and authority as trustee, are copied into 
the record ; but no reference is anywhere made to them in 
the bill of exceptions. . 

The charge of the court is the only error assigned. 
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R. W. WALKer, for the appellants : 

1. Ifthe deed from Mosely to Smith and Patton is a part 
of the record, the error of the chargeis clear. Joint tenants 
and perceners must join in cjectment. | Chitty Pl. 54, (5th 
sare edit.) 

2. But if the deed is not a part of the record, still the error 
of the court is manifest. Independent of the statute of 1839, 
(Clay’s Dig. p. 199, § 36.) the will set out in the bill of ex- 
ceptions gives the executors such an interest in the testator’s 
real estate as would authorize them to maintain ejectment. 
Lueas vy. Price, + Ala. 682; Dabney v. Manning, 3 Ohio 321. 
But without any aid from the will, the effect of the act of 
1839 is such that these executors could maintain ejectment. 
Clay’s Dig. p. 199, $ 36; Golding v. Golding, 24 Ala. 122-9. 

Where a Dill < exceptions states enough to put the 
court in error, the court, if consistent with the facts, should 
insert enough to set itself right; and if it fails to do so, no 
presumption can be indulged in support of the ae 








Davis v. The State, 17 Ala. 415; Sewall v. Henry, 6 Ala. 22¢ | 
In charging the jury that the executors had not such an 


interest in their testator’s real estate as would enable them to t 
maintain the suit, a manifest crror was committgd, and it was 
the duty of the court to insert matter (if consistent with the 
facts) to set itself right. -Failing to do this, it is a case of 
reversal. 

The error of the second branch of the charge is even more 
obvious, This was that “there was a misjoinder of plaintiffs, 
as the deed under which they derived tithe was made to the 
sail Patton and Henry Smith, the testator.” The court here 
states to the jury as a fact, that the deed under which the 
plaintiffs derived title was made to Patton and Smith, and 
instructs them, that because the deed was so made, there was 
a misjoinder of plaintiffs. Now taking it to be true, as here 
affirmed by the. court, that the deed was made to Patton and 
Smith, ¢hat, so far from showing a inisjoinder of plaintiffs, 
establishes that the action was properly brought by these 
plaintifis—Patton and Smith’s executors. 

It is immaterial, therefore, whether the deed from Mosely 
to Patton and Smith is properly a part of the record, or not. 
The court relieved us from the necessity of making it a part of 
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the record, by assuming, and asserting it as a fact, that the deed 
was made to Patton and Smith. The charge of the court is 
embodied in one continuous sentence, but asserting two 
distinct propositions. If the error of either of the proposi- 
tions is shown, the court will reverse. There was. error in 
charging that the executors had not such an interest in the 
testator’s real estate as would authorize them to maintain the 
suit. What facts are set out to correct this error? There 
was error in charging that “as the deed under which plain- 
tiffs derived title was made to Patton and Smith, there was a 
misjoinder of plaintiffs.” Thus the record clearly establishes 
that the court erred, and contains no facts whatever to relieve 
it from its false position. 

Injury is presumed from error unless the record itself rebuts 
the presumption.—Mims v. Sturdevant, 23 Ala. 664-7; Fri- 
erson v. Frierson,-21 Ala. 549; 7b. 558; Dave v. The State, 
22 Ala. 25. When the charge excepted to is affirmative, and 
given by the court of its own motion, or at the instance of 
the other party, it ts unnecessary to set out the evidence on which 
the charge is founded.—Kirksey v. Jones, 7 Ala. 622; Peden 
v. Moore, 18. & P. 71; Ware v. Dudley, 16 Ala. 742. 

The distinction is, that if an exception is taken to the 
refusal to charge, the bill of exceptions must embrace enough 
of the evidence to show that the charge asked was not ab- 
stract; but if the charge actually given be excepted to as 
mistaking the law, no part of the evidence need be stated. 
Peden v. Moore, 1 8. & P. 71; Tharp v. The State, 15 Ala. 
749; Ware v. Dudley, 16 Ala. 742. If an affirmative charge 
is erroneous as a proposition of law, the case must be reversed, 
as this court will intend that it was not abstract.—Moore vy. 
The State, 18 Ala. 534; Ware v. Dudley, 16 Ala. 742. 

The charge given would mislead any jury. It was, in 
effect, instructing them that the plaintiffs, as executors, had 
not such an interest in the testator’s real estate as would 
authorize them to bring ejectment, and that because the deed 
was made to Patton and Smith there was a fatal misjoinder. 
See Cothran v. Bell, 1 Ala. 423 ; Eckford vy. Wood, 5 ib. 136 ; 
Sherrod vy. Rhodes, 5 ib. 84. Besides, in the latter part of 
the charge the court assumed facts, and thereby invaded the 
province of the jury.—Phillips v, McGraw, 13 Ala. 255. 
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Davip P. Ltwis, contra: . 

1. The charge given was abstract, and will not be revised 
on error. The bill of exceptions fails to set out any evidence 
that shows the pertinency of the charge to the case before the 
jury.. This court will not revise such a charge on error. 
Ogburn y. Ogburn, 2 Port. 126; Hollinger v. Smith, 4 
Ala. 366. 

2. But it is submitted, that the charge, construing the bill 
of exceptions most strongly against the appellants, is correct. 
It.contains two propositions: Ist, “that the said Caruthers 
and Mason, as the executors of Henry Smith, had not such an 
interest in their said testator’s real estate, by virtue of said 
will, as authorized them to maintain this suit” ; and, 2d, “ that 
there was a misjoinder of the plaintiffs, as the deed under 
which they derived title was made to the said Patton and 
Henry Smith, the testator.” The first proposition contained 
in the charge is the correct construction of the testator’s will: 
the will does not give the executors any such interest as au- 
thorizes them to maintain ejectment for their testator’s real 
estate. That power is given them by the statute—Clay’s 
Digest, p. 199, § 86; Golding v. Golding, 24 Ala. 129; 
Harkins v. Pope, 10 i. 493. The proposition is correct, 
also,,in another point of view. The right of the executors to 
recover real estate of their testator, in ejectment, depends 
upon their right as executors to the rents and profits of the 
real estate in controversy.—Golding vy. Golding, supra. Now, 
in order to reverse for error in this branch of the.charge, the 
court must presume that the executors were entitled to the 
rents of the real estate,-that there had been no transfer by 
the testator of the right to the rents of the real estate in 
question, and that the estate was solvent. In Golding v. 
Golding, supra, this court presumed that the estate was 
solvent; but that presumption was acted upon, not to re- 
verse, but to sustain the action of the primary court. 

3. The second proposition of the charge, in the aspect in 
which the record presents it to the court, is also correct. 
Why have the appellants suppressed the evidence of the 
estate of their testator in the land in controversy? Is it not 
because its production would show the charge of the court to 
be correct? Under these circumstances, this court will in- 
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dulge ‘all: pres sumptions Ww hich are not contradicted by ‘the 
record to sustain the judgment below.-—Morrison vy. Morrison, 
3 Stew. 444. If necessary to sustain the judgment, this.court 
will presume that the deed to Patton and Smith gave them 
an estate as trustees, which, by operation of law, survived to 
Patton alone. 


RICE, J.—According to the common law, as it hath been 
as far back as the reign of Heary VI, if one devise that his 
executors shall sell his land, and die ‘seized, his heir is in by 
descent, and consequently the executors have only a power ; 
but if one devise his land to his executors to sell, then the 
freehold passes to them by the devise. ‘ This distinetion’”— 
namely, between a devise of lands fo exccuéors to sell, and a 
devise that executors shali sell the land-—is mentioned by Justice 
Doderidge as a “common difference’, and it received the 

sanction of Littleton and Coke and of modern determina: 
tions.—Litt.$ 169; Co. Litt. 113 a, 181 b; Honnell v. Barnes, 
Cro. Oar. 382; we v. Compton, 2 P. Williams 308; 4 
Kent’s Com. 3 320 ; Peck v. Henderson, 7 Yerger’s R. 18; 

Jackson v. Siaslion , 1 Cowen’s R. 187; Virehtes: Baictwe 
2 Dev. & Batt. Law Rep. 439. 

But in Masterson y. Girard’s Heirs, 10 Ala. R. 60, it is 
correctly said by the court, “we have many statutes, which 
seem together to constitute a system, ahd create some im- 
portant modifications of the common-law incidents of descents. 
Thus, by a general statute, the real estate of a decedent is 
made chargeable with his debt; and by several’ others, the 
administrator is invested with the power to proceed in the 
Orphans’ Court, so as te obtain a decree for the sale of the 
lands, when the personal estate is insufficient to pay debts, 
or for the ew of making more equal distribution be- 
tween the heirs. * * By our statute of descents and distri- 
bution, the real and personal estates go to the same person, 
when the debts are paid.” By the act of 1839, (Clay’s Dig. 
199, § 36,) it is made lawful for administrators and executors 
to rent, at public outcry, the real estate of any decedent, until 
a final settlement of said decedent’s estate is effected, and the 
proceeds are made “assets in the hands of such executors or 
administrators.” By the act of 1806 (Clay’s Dig. 597, § 7) 
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all such estate, both real and personal, as is: not devised or 
bequeathed in the Tast will and testament of any person, shall 
be distributed in the same manner as the estate of an intestate, 
and the executor or executors ‘shall administer the same accord: 
ingly. a 

The former decisions of this court warrant us in stating, 
that since the enactment of the several statutes above referred 
to, the Jaw in this State, upon the subject now under gpnsid- 
eration, is as we now proceed ‘to lay it down. 

The réal estate of a decedent, not devised to his executors, 
nor fo any other person, descends to his heirs-at-law,, who 
instantly are invested with the title, and may exert it, with 
all its incidents, until the administrator, by actual suit, or in 
some ‘other legal mode, indicates his intention to assert the 
power reposed in him by statute. The title or right of the 
heirs is subject to the exercise of the statute power. If the 
estate has not been reported insolvent, the administrator may 
maintain éjectment, or any other suit which may be necessary 
and proper to regain the possession of the land. As between 
the administrator and heirs, the latter are not responsible for 
rents received, or damages, until the statute power is asserted 
in some lawful mode; on the principle, that in law they are 
the owners, and may lawfully expend the usufruét, until 
advised of the necessity to apply it otherwise. This principle, 
however, will not exonerate any person, except the heirs and 
those holding rightfully under them, from responsibility to 
any extent or for any period, toshe administrator, for damages, 
or rents and profits. If tl estate has been reported or 
declared insolvent, no suit thereafter commenced by the adtnin- 
istrator, to recover possession of the lands, can be maintained. 
Masterson v. Girard’s Heirs, 10 Ala. R. 60; Harkins v. 
Pope, 10 #. 493°; Long v. McDougald’s Adm’r, 23 ib. 413; 
Golding v. Golding, 24 i. 122. | 

As the will of the testator, shown in this case, does not 
devise his real estate to his executors, nor to any other person, 
and as the rents and profits of said real estate, accruing since 
his death, are not disposed of by the will, and as the estate is 
solvent, it follows necessarily from what is hereinabove con- 
tained, that the executors (who have not yét exercised the 
power to sell the lands, conferred on them by the will) may 
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maintain any action for thesé*lands, which thé administrator 
of a solvent estate can maintain for the lands of his intestate. 

A misjoinder of plaintiffs, in an action like this, will defeat 
a recovery.—1 Chitty’s Pl. 66; Adams on Ejectment, p. 209, 
and notes. 7 

But there is no misjoinder of plaintiffs in this case. The 
executors might well join with tlie tenant in common of their 
testator. 

The charge of the court below.is opposed. to the law herein- 
above stated, and its judgment igitherefore reversed, and the 
cause remanded. 





JORDAN’S ADM’R vs. HUBBARD anp WIFE. 


1. When the defendant pleads not guilty to an action (under the Code) en an 
open account for services rendered. and judgment is rendered against him 
on the verdict of the jury; he cannot avail himself of the mispleading on 
error. 

2. Husband and wife may join, under the Code (§ 2131) as at common law, 
to recover upon a promise made to the wife for services rendered by her du- 
ring coverture. 

8. Section 2490 of the Code applies only to all partial payments, or attempts 
to avoid the statute of limitations by subsequent undertakings, made since 
the Code went into effect, but not to verbal promises made previous to that 
time. 

4. In assumpsit by husband and wife, to recover on a promise to pay for ser- 
vices rendered by the wife to the defendant’s intestate in his lifetime, it was 
shown that the intestate, on one occasion, went to defendant’s house to get 
the latter to write his will, but did not find him at home ; that on his return 
he met witness, and, after telling him the object of his visit, stated, ‘that he 
was satisfied he would not live long, and never expected to see B. (defend- 
ant} again; that he wanted him (witness) to bear witness that he wished B. 
to pay Mrs. H. (plaintiff’s wife) $500 for the services she had rendered him’ : 
Held, that this admission was not in the nature of a testamentary bequest, 
but was a distinct acknowledgment of the services rendered by the wife, and 
a positive direction to the defendant to pay the specified sum in considera- 
tion of them, and was safficient (before the adoption of the Codey to remove 
the bar of the statute of limitations. 

. When husband and wife sue jointly for services rendered by the wife du- 
ring coverture, her admissions of payment cannot be received in evidence 
against them. 
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APPEAL from the Circuit Court of Marengo. 
. Tried before the Hon. ANDREW B. Moore. 


Tue facts appéar at sufficient length in the opinion. 


Henry C. Semp.e, for the appellant: 

1. The suit, if maintainable at all, can only, be maintained 
by the wife.Code, § 2131. | 

2. The wife can only be joined with the husband, in actions 
for her services, where an express promise has beén made 
to her. © eg a 

3. The statute of limitations having completed its bar, a 
partial payment, or express promise in writing, is necessary 
to talee the case out of the statute—Code, § 2490. 

4. The direction to Besteder, through Woodward, to pay 
plaintiff’s wife $500, was in the nature of a testamentary be- 
quest, and did not amount to an acknowledgment of an exist- 
ing indebtedness. 

5. The exclusion of the evidence offered by the defendant, 
of Mrs. Hubbard’s admissions of payment to her by the intes- 
tate, was clearly erroneous. The admission of the beneficial 
plaintiff, of a payment of the debt claimed, is the highest and 
best evidence of the fact. 


Wma. M. Brooks, contra : 

1, The charge given was correct. The wife rendered the 
services for which Jordan was indebted. She was the meri- 
torious cause of action, and a direction by Jordan to a third 
person to pay her for the services, was equivalent to a pro- 
mise to her.—Brashford v. Buckingham and Wife, Cro. Jac. 
77,205; Morris v. Booth, 8 Ala. 906. 

2. There is no error in refusing the first charge asked. ‘The 
court had already charged the law arising upon the facts of 
the case, and the charges and refusal to charge must be taken 
together ; and the case stands as if the court, after refusing 
the charges, had added: “But if Jordan acknowledged an 
existing indebtedness to the wife, for services rendered by 
her, and directed her to be paid, that is equivalent'to a pro- 
thise to pay her,” &e. Again: the charge prayed was well 
calculated to mislead, for it is not pretended that the promise 
was made directly to the wife. 
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3. The court did not err. in refusing the second charge 
prayed. Jordan died in 1852, and the. promise was made be- 
fore the Code was in force; therefore,. neither a promise in 
writing, nor a partial payment, was essential to take the case 
out of the statute of limitations. 

4, The third charge asked was correctly refused. An ac- 
knowledgment of indebtedness by Jordan for services ren- 
dered by the wife, with directions or instructions to another 
to pay the debt for him, was sufficient. No express promise 
to her in person is required. It is sufficient, if the debtor ad- 
mits that the wife is the meritorious cause of action, and in- 
structs his agent to pay her the debt. That is equivalent toa 
promise to her.—St. Jobn v. Garrow, 4 Por. 223. 

5. But the defence set up was, “not guilty” and the “statute 
of limitations.” ‘“ Not guilty” puts no allegation of the com- 
plaint in issue, and did not impose upon the plaintiffs below 
the duty of proving anything alleged. In order to have put 
in issue the making of the promise, a special pleading should 
have been interposed, denying that the intestate promised to 
pay the wife. In fine, whatever defence is designed to be re- 
lied upon, must be specially pleaded.—See Code. The plea 
of the statute of limitations admitted the cause of action as 
alleged, and relied upon the matter in avoidance. Under the 
issues joined, the defendant below was not entitled to the 
charges asked.—Shaw v. Yarborough, 8 Ala. 588. 

6. The declarations of the wife were not admissible.—Per- 
ry v. Graham, 18 Ala. 826. 


CHILTON, C. J.--Hubbard and wife sued Besteder, as 
administrator of Henry Jordan, to recover for services al- 
leged to have been rendered by the wife for Henry Jordan, the 
intestate, in his lifetime, and pending the coverture of Mrs. 
Hubbard. No pleading, except the complaint, appears of 
record. In the bill of exceptions, however, it is recited, that 
the defendant pleaded not guilty, and the statute of limita- 
tions of three years. 

The plea of * not guilty” may be a mistaken recital. No 
doubt the general issue was designed. Be this, however, as 
it may, such mispleading is not an error which could avail the 
party who commits the mistake,—Stone v. Gover, 1 Ala. 287. 
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The proof conduced to show, that the plaintiff, Mrs. Fin- 
netta Hubbard, had, during her coverture with Wiley Hub- 
bard, rendered services in waiting upon, nursing, and admin- 
isterthg medicines to the defendant’s intestate, for a period 
running back some twenty years; and that, before his death, 
said Jordan said to divers persons, that he would provide for 
her in his will, if he ever made one. It was proved, that on 
one occasion the deceased went to the house of Besteder, the 
defendant, to get him to write his will; that Besteder was 
not at home;and on his return, deceased met with one Wood- 
ward, and told him of his having gone to Besteder’s, and the 
object of his visit—that B. was not at home,—that he was 
satisfied he would not live long, and never expected to see 
Besteder again ; “and that he (deceased) wanted him (Wood- 
ward) to bear witness that he wanted Besteder to pay Mrs. 
Hubbard (one of the plaintiffs) five hundred dollars for the 
services she had rendered him.” Neither of the plaintiffs 
was present at this conversation. 

It was also proved by the daughter of the plaintiffs, that 
she had often heard said Jordan in his lifetime, but not in the 
presencé of either of the plaintiffs, say that he wanted her 
mother to be paid three hundred dollars, after his death, for 
the services she had rendered him. 

The deposition of the daughter was objected to, upon the 
ground that the certificate of the commissioner who took it 
did not conform to the requirements of the law ; but no spe- 
cific objection is made, and we are unable to see any substan- 
tial ground of objection to the certificate. 

The charge of the court, as based on the foregoing proof, 
was, “That if the jury believe that there was an acknowledg- 
ment of an existing indebtedness, within three years before 
the institution of this suit, on the part of said Jordan, for 
services rendered. by the plaintiff Finnetta, and that he di- 
rected it to be paid to her, then what he said was equivalent 
to a promise to pay her, although not said in her presence ; 
which promise would take the case without the influence of 
the statute of limitations, and entitle the plaintiffs to a re- 
covery.” This charge was duly excepted to, and the defend- 
ant asked several charges, which were refused. The substance 
of these was—Ist, that the subsequent promise, to be availa 
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ble as an avoidance of the statute, must have been made to 
Mrs. Hubbard in person or directly, for services performed 
by her during the marriage; 2d, that if the jury find there 
was no subsequent promise to pay in -writing, and no partial 
payment made before the bar of the statute was complete, 
then the plaintiffs could not-recover. The refusal of the court 
to give these charges was also excepted to. 

The counsel for the appellant objects to the charge, because 
it concedes that husband and wife may join to recover upon 
a promise made to the wife, for services rendered by her du- 
ring the coverture. He insists, that the Code gives the action 
solely to the wife. The right here accrued before the Code 
went into effect; and as the law then stood,the husband and 
wife could join, and‘if the husband died before recovery; the 
right to prosecute the suit survived to the wife. But concede 
that the Code controls the remedy; the action is nevertheless 
well brought. The demand is not the separate property of 
the wife. She is the meritorious cause of the action, and the 
promise was made to her ; but still, it is but the price of her 
services, which belongs to her husband, upon his reducing the 
saime-to possession, or electing to treat the same as his by cer- 
tain acts of ownership or dominion over it. Section 2131 of 
the Code makes no change upon the common law, except in 
so far as it provides for the maintenance of a suit for. or 
against a married woman, who must sue or. be sued alone in 
relation to her separate estate. By the common law, this 
suit was clearly maintainable by husband and wife.—Phillis- 
kick v. Pluckwell, 2 M. & S. 393; Brashford v. Buckingham 
and Wife, Cro. Jac. 77, in Excheq.; 5. C. in B. R., ib. 205; 
Morris v. Booth and Wife, 8 Ala. 907. 

But, it is argued, that the Code (§$ 2490) requires that, in 
order to avoid the bar of the statute, there must be a partial 
payment made before the bar is complete, or an unconditional 
promise in writing signed by the party to be charged. So it 
does in cases to which it applies ; but this section was not in- 
tended to defeat or take away rights which had vested under 
the previous law. If, under the previous law, a verbal pro- 
mise had renewed the demand, so that the obligation to pay 
was a subsisting valid one, it would be gross injustice upon 
the rights of parties to sweep them away by a subsequent 
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law requiring other and higher evidence of their validity.— 
’ Whether, indeed, such a law would not violate the spirit of 
the constitution, as impairing the obligations of the contract, 
is a question we need not now decide. - Certain it is, that 
such retrospective operation is always dangerous,—is usually 
regarded odious, and never jndulged unless it is clear from 
the statute itself that such was the design of the Legislature. 
The general rule is, that laws existing at the time of the con- 
tract, govern its essence and extent ; while those existing at 
the time of seeking to enforce it govern the remedy. But it 
is not competent to destroy the right, which is the essence of 
a contract, under the pretext of regulating the remedy, nor to 
deprive a party of all remedy, which ts equivalent to a denial 
of ‘the right.—1 Bibb 569; 2 i. 202. 

In our opinion, section 2490 of the Code applies to all par- 
tial payments, or attempts to avoid the statute of limitations 
by subsequent undertakings, made since the 17th January, 
1853, when the Code went into effect, but not to those made 
previous to that time. Such was the decision of the Court of 
King’s Bench, in Gilmer v. Shuter, 2 Mod. 310; see, also, 
Huffman v. Huffman, at the present term. : 

But it is further contended for the appellant, that the ad- 
mission made by the intestate in this case was not of that 
character which would remove the bar, and entitle the hus- 
band and wife to their joint action—that it was testamen- 
tary in its nature, amounting to a bequest, and not to an ad- 
mission of an indebtedness. We do not think this position 
tenable. The intestate desired Woodward to bear witness 
that he wanted Besteder to pay Mrs. Hubbard five hundred 
dollars, not as a bequest, nor as a gratuity, but in considera- 
tion of or “for” the services she had rendered him. Here is 
a distinct acknowledgment of services rendered by the wife, 
and a positive direction or request that the defendant below 
should pay five hundred dollars in consideration of them. An 
acknowledgment of-an indebtedness, and a present willing- 
ness or liability to pay, is all the cases require to take the 
demand without the bar of the statute (Crawford v. Chil- 
dress, 1 Ala. 482; Townes & Nooe v. Fergusson, 20 ib. 147; 
Ross v. Ross, 1b. 106; Poole’s Ex’r v. Relfe, 28 it. 701); and 
whether this acknowledgment be made to the creditor, or to 
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a third person, makes no difference—it is equally operative. 
St. John v. Garrow, 4 Por. 223; McRea v. Kennon, 1 Ala. 295. 

The admissions of the wife, made since the suit was insti- 
tuted, that she. had received pay for the services, &c., were 
properly excluded. .It is well settled, that where the hus- 
band sues for the wife’s wages, the fact that she earned them 
does not authorize her to bind him by admissions of payment ; 
nor can her declarations affect him, where he sues with her in 
her right, for in such cases the right sought to be enforced is 
his own, though it was acquired through her instrumentality. 
1 Green|. Ev., § 185: Hall v. Hall, 2 Str. 1094 ; Meredith-v. 
Footner, 11 Mees. & W. 202; Perry v. Graham, 18 Ala. 822- 
26: 2 Phil. Ev., (C. & H. Notes,) p. 152, note 160. 

We perceive no error in. the several rulings of the court. 
Let the judgment be aflirmed. 





HALEY et au. vs. CLARK. 


1. The power to remit fines and forfeitures is confided by the State constitution 
to the Governor alone, and cannot be exercised by the Legislature; and 
therefore any act of the Legislature which attempts, directly or indirectly, 
to remit a fine,-either before or after it has been paid, is unconstitutional. 

. Therefore the act of February 2, 1850, (Pamph. Acts 1849-50, p. 452,) enti- 
tled ‘An act for the relief of the securities of John Douglass, late clerk of 
the Circuit Court of Marion county”’, is unconstitutional. . 


to 


. AppBAL from the Circuit Court of Marion. 
Tried before the Hon. ALEx. B. CLITHERALL. 


TuIs was an application for a mandamus to the appellee, as 
county treasurer of Marion county, to compel him to pay to 
the petitioners (who were Allen Haley, John M. Frederick, 
John T. Sanders, and Willian Warren) the sum of $500, which 
he was directed to-pay to them by the act of the Legislature, 
approved February 2, 1850, éntitled “An act for the relief of 
the securities of John Douglass, late clerk of the Circuit Court 
of Marion county.” The petitioners allege that they have 
done everything required of them by the act, but the defend- 
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ant.refuses to pay, &c. On the filing of the petition, a rule 
nist was granted against the defendant, who subsequently filed 
a written answer to the petition, in which, among other things, 
he demurs to the petition, because it shows on its face. that 
the act under which the petitioners claim is unconstitutional. 
The court sustained the demurrer, and refused the mandamus ; 
and its judgment is now assigned for error. 


RS. Watkins, for the appellants 


The act under which the appellants claim is not unconsti- 
tutional. No one pretends that it.is a pardon or remission of 
a fine or forfeiture. -The act itself clearly shows what it is— 
viz., “an act for the relief” of these sureties ; that is, a dona- 
tion to them, by the State, of a certain amount, upon certain 
conditions. That it does not divest any vested rights of the 
county is apparent. It directs the county treasurer to pay to 
the appellants a certain amount out of the fines and forfeitures 
now in the treasury, or which may hereafter come into it. 
Fines and forfeitures belong to the State, not to the county. 
They are reserved by the State, to be used in the payment of 
State witnesses, or for other purposes.—Code, §§ 3570, 3618. 
If they belonged to the county, and not to the State, the 
county might legally refuse to pay these witness tickets, al- 
though required to do so. If the act of 1850, under which 
appellants claim, is unconstitutional, so is the act requiring 
the county treasurer to pay State witnesses, upon a failure of 
prosecution, or where the defendant is insolvent. If, then, 
fines and forfeitures belong to the State, she had a right (as 
she has done by the act of 1850) to give a certain amount out 
of them to the appellants.—4 Watts & S. 401; 1 Humph. 48. 

But admitting that fines and forfeitures are donated by the 
statute (Clay’s Dig., p. 296, § 37) to the county, still they do 
not, vest until the rendition of a judgment for them.—Pope v. 
Lewis, 4 Ala. 487. As a subsequent statute repeals a prior 
one to which it is repugnant, (3 Ala. 626,) the act of 1850 re- 
peals the former statute, as to jJudgments*rendered since its 
passage, until this amount of $500 is paid.—3 U. S. Digest, 
p. 488; 57. 811. The Legislature has a right to change a 
donation to a county: before it has been appropriated, or any 
right acquired under it.—1 Humph. 48; 6 Shep. 109. 
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TURNER REAVIS, with whom was Wma. S&S. EARNEST, contra: 

The act upon which the appellants predicate their claim is 
unconstitutional. Its effect is, to remit the fine which had 
been recovered against the appellants, and been paid by them ; 
and it was, therefore, a usurpation of power which belonged ex- 
clusively to the executive—Const. Ala., art. IV, $11; 2., 
art. IT, $2; 3 Barr 126; 1 Kelly 606; 2 Gill 147; 4 Blackf. 
256. If the Legislature can order a fine, which has been 
paid, to be refunded, it renders the exclusive remitting power 
of the Governor almost @ nullity ; for, after the Governor has 
refused to remit, and the fine has been paid, the Legislature 
may order it to be refunded, which, in effect, is exercising the 
pardoning power after the Governor has refused to exercise it. 

The fine belonged to Marion county. It had been paid, 
and constituted part of the county fund for the payment of 
county debts.—Clay’s Dig., p. 249, § 10; wb. 296, $37; 2b. 330, 
$99; ib. 142,$1; 7. 578,§ 12. It was, therefore, a vested 
right, which neither the Governor nor the Legislature could 
take away.—7 J. J. Mar. 645; 1 Kelly 606. 


GOLDTHW AITE, J.—The appellants claim under a pri- 
vate act (Acts 1849-50, p. 452), by the first section of which 
it is enacted “that the treasurer of Marion county be, and he 
is hereby directed. to pay Allen Haley, John M. Frederick, 
John T. Sanders, and William Warren, the securities of John 
Douglass, late clerk of the Circuit Court of Marion county, 
the sum of five hundred dollars, that being the amount of a 
fine which they have paid for said Douglass, in consequence 
of said Douglass having failed to comply with the requisitions 
of the second section of the act of 1834.” The second section 
provides for the payment of the amount out of the funds of the 
county, arising from fines and forfeitures, upon making it ap- 
pear that they have paid off and settled the fine, and all-costs 
and damages in relation thereto, and also that Douglass has 
accounted for and paid all public moneys for which he as such 
clerk was liable. 

The principal question is, whether this act is unconstitu- 
tional. By article LV, section 11, of the constitution of Ala- 
bama, the power to remit fines and forfeitures is given to the 
Governor, and by the second article, the powers of the gov- 
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ernment are divided into three distinct departments—the 
legislative, executive and judicial, and no one of these depart- 
ments, or person belonging thereto, can exercise any power 
properly belonging to either of the others, unless expressly 
directed or permitted by the constitution. The power to par- 
don offences; except in case of treason and impeachment, and 
to remit fines and forfejtures, being, as we have seen, confided 
by the fundamental law to the executive branch of the gov- 
ernment alone, this power is virtually denied to any other 
department, and cannot, therefore, be exercised by the Legis- 
lature. The only question is, whether the act referred to is, 
directly or indirectly, an attempt to remit a fine; for if it be 
so, the mode or manner in which it is to. be done is entirely 
immaterial. It is the right which the constitution denies, 
without reference to the mode in which it may be exercised. 
We regard the act in question as a donation to the parties 
therein named of the amount of a fine which had been imposed 
on them in pursuance of law, upon making proof to the treas- 
urer that they had paid it. A pardon is nothing more than 
relieving one from the penalty which the law has placed him 
under, and has the effect of restoring him to his condition 
before conviction. 

It is impossible for any one te’read the first section of the 
act, without seeing that its purpose is identical with a pardon. 
The plain intention is, to relieve the. partics against a fine 
which the law has imposed on them—to place them, by the 
re-payment of the money, in the same condition they occupied 
before conviction ; and this being the case, it matters not 
whether’the act is passed before or after the fine is paid. It 
is the substance of the thing we must look at; and certainly 
it never could have been the intention of the framers of the 
constitution, to prohibit the Legislature from remitting a fine, 
and yet allow that body to accomplish the same result by 
compelling the fine when paid to be refunded. If that could 
be done, the prohibition would be nugatory. The Governor 
might refuse to pardon, and the Legislature direct the treas- 
urer to pay the party the amount of his fine. We can see no 
real difference between the two eases. If the Legislature 
have the right to give away the publie money—in relation to 
which we say nothing—they at least have not the constitu- 
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tional right to give it for the. purpose of enabling an offender 
to relieve himself against a fine; and if that purpose appears 
upon the face of the act. courts could not do otherwise than 
declare it invalid. This is the case here: certain parties 
have been fined ; it is not pretended the fine has been remitted 
by the Governor ; it is conceded that the Legislature has not 
the authority to remit; but after payment, it is insisted. that 
body may legitimately refund the fine. To sustain this posi- 
tion would be to allow one department of the government to 
trench upon the powers of another, and to defeat the purpose 
which the constitution contemplated in confining the pardon- 
ing power to one branch of the government, by permitting it 
to be indirectly exercised by another. 

The act we have considered being void, the judgment of 
the court in refusing to sustain any legal proceeding based 
upon it was correct. 

Judgment affirmed. 





STILES & CO. vs. LIGHTFOOT et at. 


— 


. A voluntary conveyance, as against existing creditors, is absolutely void ; 
but to avoid it as against subsequent creditors, it must be shown to have 
been made with a fraudulent intent. 

. And where a subsequent creditor takes a mortgage to secure his debt, but 
does not incur any new responsibility for it, nor waive any right or lien, 
nor part with anything to obtain it, he is not entitled to relief in chancery 
against a previous voluntary conveyance of the same property, without 
averring and proving that such conveyance was made with.a fraudulent 


to 


intent. 

The evidence in this case held insufficient to establish a fraudulent intent 

in the exeention of the voluntary conveyance, on the ground that fraud 

cannot be imputed to any one when the facts and circumstances ont of which 

it is supposed to arise may well consist with honesty and purity of intention. 

4. A correct decree, though rendered for a wrong reason, will be affirmed on 
error. 


oo 


APPEAL from the Chancery Court at Wetumpka. 
Heard before the Hon. James B. CLARK. 


Tuis bill was filed by the appellants, to foreclose:a mort- 
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gage on certain town lots in the city of Wetumpka, executed 
to them by one William B. Maxwell on the 29th November, 
1845, to secure the payment of a mene? y note which he 
owed them for $476 38, dated October 25, 1845 ; and also to 
set aside a deed of trust dated. January 28, 1845. by which 
the said Maxwell conveyed the same lots to one Allen Light- 
foot, as trustee for his wife. The appellants claimed to be 
creditors and bona fide purchasers for valuable consideration, 
and alleged that the said deed was fraudulent and void as to 
them. The defendants set up the deed in their answers, and 
denied all fraud in its execution, either in law or in fact. 

~The chanceHor dismissed the bill, but without prejudice ; 
holding, that the complainants were not bona fide purchasers, 
and that they could only claim as creditors at large who had 
not exhausted their legal remedies; and his decree is now 
assigned for error. 


N. S.'Granam, for the appellants, contended, that the deed 
was fraudulent and void, both as to subsequent purchasers 
and creditors ; and cited the following authorities : Thomson 
v. Dougherty, 12 Serg. & R. 448 ; Anderson v. Roberts, 18 
Johns. 526 ; Townshend vy. Williams, 2 Vez. 11; Peigne v. 
Snowden, 1 Dess. 591; Fonb. Eq. 217 to 224, and notes ; 
Henry y. Fullerton, 13 Sm. & Mar. 631; Cordery v. Zealy, 
2 Bail. 205; Smith v. Henry, ib. 118; 2 Kent’s Com.-441, 
note ; Beach v. Catlin, 4 Day's R. 284; Merrill v. Meachum, 
5 ib. 841; Roberts on Conveyances, p. 021, note; 2. 596; 
McGuire v. Miller, 21 Ala. 394; Stokes v. Jones, ib. 738 ; 
same case, in 18 7). 737. 


Wuite & Parsons, confra, cited Walker vy. Miller, 11 Ala. 
1081 ; Dickerson v. Tillinghast, 4 Paige 215; 2 ib. 300; 3 
How. U.S. R. 333; 1 Dev. Eq. 103; ib. 163; 1 Story’s Eq. 
416; Corprew v. Arthur, 13 Ala. 525; 5 Peters 264. 


RICE, J.—In this State. the law is settled, that a volun- 
tary conveyance, as against existing creditors, is absolutely 
void ; but that to avoid it as against subsequent ereditors, it 
must be shown to have been made with a fraudulent intent. 
Thomas v. Degraffenreid, 17 Ala. 602, 

The appellants are subsequent creditors. Their debt was 
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created on the 25th day of October, 1845, and is evidenced 
by a promissory note executed on that day. On the 29th 
November, 1845, they obtained from their debtor a mortgage 
to secure the payment of their said debt. They did not take 
the mortgage in satisfaction of any debt, nor incur any new 
responsibility for it, nor waive any right or lien, nor pay or 
part with anything to obtain it; but they took the mortgage 
asamere security for the precedent debt. Their claim is 
opposed by a voluntary conveyance of the same real estate 
mbraced. by the mortgage, executed by their debtor on the 
8th January, 1845, to Allen N. Lightfoot, as trustee, for the 
wife of said debtor. The voluntary conveyance is an abso- 
lute conveyance, and is for the separate use of the wife ; and 
under the frame of appellants’ bill, and their admission made 
at the hearing, the said voluntary conveyance must be re- 
garded as having been duly recorded in the proper office on 
the 25th February, 1845. 

Upon such a state of facts, it is clear that the appellants 
are not entitled to relief in chancery, without averring and 
proving that the prior voluntary conveyance was executed 
with a fraudulent intent—Donaldson y. The Bank of Cape 
Fear, 1 Dev. Eq. R. 103; Dickerson v. Tillinghast, 4 Paige’s 
Ch. R: 215; Nolen v. Gwynn, 16 Ala. 728; Coddington v. 
Bay, 20 John. R. 637. 

The bill alleges that the voluntary conveyance was executed 
with such fraudulent intent; and if that allegation had been 
proved, the appellants would have been entitled to a decree. 
Corprew v. Arthur, 15 Ala. 525. But in our opinion, the 
evidence fails to show any such fraudulent intent. The law 
does not allow us to impute fraud to any party, when the 
facts and circumstances out of which it is supposed to arise 
may well consist with honesty and purity of intention —Smith 
v. Br. Bank at Mobile, 21 Ala. 125;'Henderson v. Mabry, 
13 tb. 713; Ravisies v. Alston, 5 ib. 297. 

The ground upon which the chancellor dismissed the bill, 
is not defensible. The cause was submitted for final decree 
on the pleadings and proof, and the bill was dismissed without 
prejudice to the right of complainants to file another. This 
decree, being right, although rendered for a wrong reason, 
must be affirmed.—Evans v. Gordon, 8 Porter’s R. 142. 
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MANNING vs. JOHNSON. 


1. Although the deed of an infant is voidable only, and not absolutely void, 
yet he will not be required, in a court of law, to refund the purchase money, 

. when it is not shown to have been in his possession, either actually or con- 
structively, after he attained his majority, as a pre-requisite to an avoidance 
of his deed by suit for the land. 

2. After a recovery of the land by the infant, in such case, the purchaser may 
recover back the moucy by suit, especially where be was induccd to enter 
into the contract by the infant’s false representation that he was of fuli age. 

8. It seems, however, that if the infant, after he arrives at full age, is pos- 
sessed of the consideration paid him, whether it be property, money, or choses 
in action, and either disposes of it so that he cannot restore it, or retains it 
for an unreasonable length of time, this amounts to an aflirmance of his 
contract. 


APPEAL from the Circuit Court of Sumter. 
Tried before the Hon. ALEx. B. CLITHERALL. 


TRESPASS QUARE CLAUSUM FREGIT by Pierce Manning against 
Robert Johnson, to recover two town lots in Livingston, to- 
gether with damages for their detention. 

“On the trial of the cause,” as the bill of exceptions states, 
“it was proved that the plaintiff, being the owner of the prem- 
ises sued for, and an orphan, sold said premises to the defend- 
ant, and conveyed the same to him by deed, with warranty of 
title, in the usual form, which deed recited the consideration 
to be nine hundred dollars, received by plaintiff from defend- 
ant. The evidence conduced to show, also, that the purchase 
money recited in the deed had been paid by the defendant 
while the plaintiff was under the age of twenty-one years ; 
also. that at the time the conveyance of the said premises was 
made by piaintiff, he was an infant under the age of twenty- 
one years ; also, that this suit was commenced by plaintiff, to 
recover said premises, immediately after attaining the age of 
twenty-one years, the defendant Leing in possession thercof, 
and having received the possession from plaintiff at the time 
said conveyance was made to him. There was evidence, also, 
tending to show that plaintiff represented himself to be of 
age, and claimed to act for himself, and had voted at an elec- 
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tion ; and that defendant, at the time of purchasing, was to 
some extent a stranger. ‘There was no evidence that plain- 
tiff had returned, or offered to return, the purchase money 
received by him from the defendant. 

“ Upon these facts, the question was, whether plaintiff could 
recover without having shown a return, or an offer to return, 
the purchase money which he had received from the defend- 
ant for the premises sued for. The court charged the jury, 
that if they believed from the evidence that plaintiif, at the 
time he sold and conveyed the premises to the defendant, was 
an infant under the age of twenty-one years, but that the con- 
tract between them was executcd—that is, that the purchase 
money was paid by the defendant, and the possession, with 
the deed, delivered up by plaintifi—then, to entitle plaintiff to 
recoyer in this action, he must have re-paid, or offered to re- 
pay, the purchase money to the defendant ; and to this charge 
the plaintiff excepted.” 

This charge of the court is now assigned for error. 


Turner Reavis, for the appellant: 

1. In this State, infants have always been prohibited by 
statute from conveying their lands, either by deed or will. 
The ordinance of 1787, for the government of the territory 
northwest of the Ohio, provides, that real estates may be con- 
veyed, or devised, by the person in whom the estate may be, 
being of full age, under certain formalities.—1 U.S. Stat.at 
Large, p. 51, note (a); Toulmin’s Dig., p. 882. This ordi- 
nance, with the exception of the anti-slavery article, was ex- 
tended to the Mississippi Territory, by the act of 1798, (1 
U.S. Stat. at Large, p. 550, $$ 3 and 6); and was continued 
in force in the Alabama Territory, upon its establishment in 
1817.—3 U.S. Stat. at Large, p. 372, § 2; Toulmin’s Dig., 
p. 882. It was also continued in force, so far as it remained 
unchanged, when the territory was formed: into a State gov- 
erninent.—Constitution of Ala., sec. 4th of the schedule. No 
change was made in the ordinance, so far as it respects con- 
veyances, until 1803.—Note to page 234 of Toulmin’s Dig. 
And no change in it has ever been made, removing the re- 
striction upon conveyances by infants. On4he contrary, all 
the legislation upon the subject of conveyances, either as- 
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sumes that the restriction continues, or expressly continues it. 
Toulmin’s Dig., 234, § 3; ib- 883, § 2; Clay’s Dig. 155, § 27; 
wb. 596,§ 1; Code of 1852, § 1265. The ordinance of 1787, 
then, is the foundation of the right to convey lands in this 
State ; and as that ordiriance expressly excludes infants’ from 
the exercise of the right, and in this respect has never been 
changed, their conveyances are void. ~That the proper con- 
struction of the ordinance prohibits infants from conveying 
their lands, see Smith’s Com. on Statutes, §§ 488 and 581; 
4 Day’s R. 60. 

This view is not in conflict with any of the cases decided 
by this court, and was not presented in any of them. 

It is also insisted, that independently of the statutes re- 
ferred to, the deed of an infant is void at common law, if he 
choose so to consider it. The case in 4th Porter 41, is to this 
effect ; but in 5th Porter 270, and in 10th Ala. 354, the ques- 
tion is expressly left open; and, so far as a conveyance in fee 
is concerned, is not settled in the case of Weaver v. Jones, 
24 Ala. 420. The ease in 5th Porter 270 decides, that the 
deed of an infant, conveying his lands, is void as against his 
guardian. How could it be so, without being void as to the 
infant also? If the deed of an infant, having a guardian to 
protect him against his own weakness and indiscretion, is 
void, much more should the deed of one having neither guard- 
ian, nor father, nor mother, (as in this case,) to afford him 
such protection, be so. That such a deed is void at common 
law, see Ist Thomas’s Coke, Ist Am. edit., top p. 205, and 
note 41; also, top p. 209, and note 1; 3 Mod. R. 209, 303-4, 
310; Holt 357; 5 Bac. Ab. 98; 4 N. Hamp. 441; 12 Sere. & 
R. 399; 9 Barr 14; 2 Dev. & Bat. 320,/ 

All the éases which hold the deed of an imfant to be voida- 
ble only, rest upon the dicta of Lord Mansfield, in Zouch v. 
Parsons, 3 Burr. 1794; and while the decision on the precise 
point before the couft in that case has ever since been ad- 
hered to, the dicta have been questioned by many eminent 
judges and lawyers, and rejected by many others.—10 Ala. 
354; 2 Dev. & Bat. 320; 10 Peters 58; 1 Thomas’s Coke, 
Ist Am. edit., 205, top p., and note 41; 2 Lomax’s Dig. 11, 
$8; 2 Prest. on Convey. 249. 

2, It is not material, however, whether Manning’s deed to 
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Johnson was void, or voidable ; for if merely voidable, it was 
not necessary, as a condition precedent to commencing his 
suit, that he should have restored to Johnson what he had 
paid him. In reference to this question, it may be premised, 
that infants are greatly favored by the law, and are regarded 
by it with paternal solicitude ; and they are not allowed to 
be prejudiced by anything to their disadvantage.—9 Vin. Ab. 
374; 5 Bac. Ab. 110 (G); %. 125; 8 Peters 128. They are 
even more favored than married women.—Hob. R. 225. And 
this favor is extended for the purpose of protecting: them 
against the consequences of their folly, rashness, miscondutt, 
and fraud.—10 Peters 77; 12 Serg. & R. 403; 1 Johns: Oa. 
128; 4 Sanf. Sup. C. Rep. 374. 

All fhe courts which have held the deed of sania to be 
merely voidable, have also held, that he may avoid it on ar- 
riving at full age, by entry, by suit, or by conveying the land 
to another person ; and that if he should die before avoid- 
ance or confirmation, his heirs may avoid it in the same way. 
3 Burr. 1794; e Peters 58; 11 Johns. 539; 17 Wend. -119; 
7 Blackf. 442 ; 12 Missouri 549; 15 Ohio 156; 30 Maine 354; 
7 Humph. 121; 5 Ohio 253; 2 Dev. & Bat. 320; 2 Litt. 157; 
3 Brev. 401; 2 Kent’s.Com., 6th edit., 236-7-8; 4 Porter 41. 

I& the act of avoidance is completed in any of these ways, 
then of course nothing else is necessary to be done; and con- 
sequently, it is not necessary to, restore the consideration in 
order to effect it. In many cases restitution would be impos- 
sible. If an infant were to convey his land for something 
which was destroyed before he arrived at full age, so that he 
could not return it, he could never recover his land, however 
great the disproportion between the value of his land and 
what he got for it, if, in order to recover it, he should be re- 
quired to restore the thing he got. 

The courts.which have held the contracts of infants to be 
merely voidable, place their decisions on the ground of favor 
and advantage to the infant.—See the cases cited above,.and 
24 Ala. 420; Bingham on Inf. 14and15. -They-therefore do 
not mean by so holding to put an infant in a worse condition 
than he would be in if his contract were held void ; yet such 
would be the-effect of requiring him to restore what he had 
got for his land, before allowing him to recover it back. Such 
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a. requisition would be, not to favor him, but to.put him almost 
upon the same footing’ with an adult person. No case can be 
found, where an infant who’had sold his land was required, 


- before being allowed to.recover it back, to convey it to another 


person, or enter apon and hold it, ‘to restore’ what’he got for 
it at law. On the contrary, there are cases in which restitu- 
tion was expressly held to be unnecessary.—15 Ohio 156 ; 9 
Conn. 330; 16 Maine 55; 12°Serg. & R. 399. 

* All the cases seemingly adverse to this view, except one, 
are cases in which personal property was concerned ; and in 
which the rule, that infants are regarded by the law with 


' great favor and paternal selicitude, was lost sight of. -The 


excepted case was one in which the infant sought a-rescission 
of the contract in equity ; and the court, acting upon its pecu- 
liar principles, refused relief without restitution.—5 Humph. 
70. That case, therefore, has no application to this. 

The question of fraud on the part of Manning: does. not 
arise upon the record; but if it did, the authorities are al- 
most, if not quite unanimous, that the representation of Man- 
ning that he was of age does not preclude him from avoiding 
the deed.—1 Johns. Cases 127; 10 N. Hamp. 184; 10 Peters 
77; 4 Sanf. Sup. C. Rep. 874; 12 Serg. & R. 403. . 

A. A. COLEMAN, contra: 

The modern and most approved doctrine is, that all the 
acts and comtraets of an. infant are voidable, and not abso- 
lutely void ; with, perhaps, the single exception of a.power 
of attorney. The most that can be said: in. support of the 


position, that their contracts are void, is, that the law regards 


them as incapable of making good bargains ; and if such be 
the case, surely the law will not, against their consent when 
of full age, deprive them of the benefit of a good bargain, 
and refuse to allow them to ratify those acts which are greatly 
to their tdvantage. The ordinance referred to by thé appel- 
lant’s counsel, is not prohibitory, and does not apply to this 
ease. ‘Fhe doctrine contended for is nothing less than a com- 
plete acknowledginent of? the doctrines of the feudal system, 
which is not recognized in this country.—4 Kent’s Com. 440; 
2 ib. 233, 234; Smith on Statutes, S$ 577, 528, 620, 621; 
Reeves on Domestic Relations, ch.4and 5; Zouch v. Parsons, 
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3 Burr. 1794; 17 Wend. 119; 15 Mass. 220; 13 #. 371; 
Kline v. Bell, 6 Conn. 494; 10.Ala. 348; Weaver v. Jones, 
24 2b. 420; 10 Peters 58; 4 Port. 41; 5 i. 270. 

If an infant (or, rather, one who claims relief on the ground 
of,infancy) would avoid an executed contract, he must restore 
the consideration which he has received.—2 Kent’s Com. 240; 
1 N. Hamp. 73; 6 2b. 385; 10 2. 194; 15 Mass. 859; 13:90. 
204; 3 Verm. 353; 9 2b. 368 ; 12 ib. 28; 14 2b. 405; 6 Greenl. 
89; 8 2b. 405; 8 Taunt. 508; 5 Humph. 70; 7 Cowen 179; J1 
Wend. 85; 13 Ala. 419. P 

But if the general proposition cannot be sustained, when 
stated thus broadly, then it is insisted, that if an infant.re- 








_ tains, after arriving at full age, and converts and appropri- / 


ates the money to his own use, he is estopped from setting up’ 
his infancy, and cannot recover.—Thomason v. Boyd, 13 Ala. 
419; 7 Ired. 258; 11 Wend. 85; 12 Serg. & R.399; McPher- 
son on Infancy, p. 309 (mar. 488.) 


CHILTON, C. J.—It is now the settled doctrine, that the 
deed of an infant is not void, but voidable only.—Reeves’ 
Dom. Rel., p. 250, et seg. ; Zouch v. Parsons, 3 Burr. 1794 ; 
Elliott v. Horn, 10 Ala. 348-54; Weaver v. Jones, 24 7b. 420. 

Ordinarily, it is the privilege of an infant to rescind his 
contract at pleasure; and this, without regard to whether 
such contract was a fair one or not. This general rule is 
subject to certain exceptions ; but these are not involved in 
the case before us, unless his failure to return the purchase 
money, which he has received in consideration of the sale and 
conveyance of his land, deprives him of the power of rescission. 

Upon this subject we have carefully looked into the books, 
and find much conflict of authority; and without, in this 
place, commenting upon them, we state as our conclusion, 
that while-we fully subscribe to the doctrine that the infant 
must use his privilege as a shield to defend himself, and not 
as an offensive weapon to injure-others, we cannot subscribe 
to the doctrine that he must.refund the purchase money which 
he has received, and which there is no evidence be has had 
in his possession after he attained his majority, as a condition 
precedent to his rescinding or avoiding his conveyance at law. 
We agree, that the strong current of authority is otherwise 
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in a court of equity ; but we express no opinion now as to the 
rule that court should proceed upon in such cases. 

The effect of the ruling of the primary court is, to'turn this 
conveyance into a quasi mortgage, and to-allow the infant the 
mere right of redeeming his land upon re-payment of the sum 
advanced to him. But, we apprehend, if the parties had ex- 
préssly contracted for that relation, the infant would not have 
been held concluded by the mortgage. Mr. Coote, in his 
work on Mortgages, (p. 105,) says: “ With respect to infants, 
they are of course incapable of executing’ a mortgage of their 
own property, or of lending money on mortgage; nor has the 
guardian, or trustee, nor even the court of chancery, any power 
to change the nature of the infant’s estate”, &c.—1 Pow. on 
Mortg. 58-9. 

When we come to reason upon the proposition, however, it 
is surrounded with difficulty ; for, if the infant can raise money 
to the whole value of his estate by a voidable sale or moft- 
gage, and can only avoid the conveyance after refunding, he 
is furnished the means of indulging habits of dissipation and 
prodigality, which in many instances would doubtless result 
in squandering the whole of the proceeds; while the purchaser, 
or mortgagee, would risk nothing, the land or estate of the 
infant so sold or mortgaged furnishing adequate sectrity. 
On the other hand, to allow the infant to retain the consid- 
eration, and yet to repudiate or disaffirm the conveyance, 
would tempt as well as enable him to practice frauds upon 
others. We think the safe rule should furnish a check both 
upon the infant and the party contracting with him. That 
rule we take to be this: If the mfant, after he arrives at age, 
is shown to be possessed of the consideration paid him, whether 
it be property, money, or choses in action, and either disposes 
of it so that he cannot restore it, or retains it for an unrea- 
sonable length of time after attaining his majority, this 
amounts to an affirmance of the contract. So, likewise, if it 
be shown that he has the power to restore the thing that he 
received, he cannot be.allowed to rescind, without first making 
restitution. But if, as in the case before us, the consideration 
paid was money, and there is no proef that he was possessed 
of the money so obtained, either actually or constructively, 
after he attained his majority, so as to be able to restore it 
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to the purchaser, the infant shall not be required, in a court 
of law, to re-pay the amount he received, as a pre-requisite 
to an avoidance of his deed by suit for the land. _Whert he 
succeeds in recovering the land, it works the destruction of 


the contract ; and according to the more modern authorities}, 
which we are disposed to consider as correct, the purchaser | 


who has dost the land, may sue for and recover the money ; 
and especially would this action lie in a case like this, where 
the purchaser was induced to enter into the contract upon the 
false representations made by the infant, that he was of full 
age, and consequently competent to contract. We would not 
be understood as intimating, that if the infant sought a re 
scission in a court of equity, he would not be required to refund 
the purchase money, whether he had disposed of it or not be- 
fore he arrived at lawful age. See, upon this subject, Dart 
on Vendors and Purchasers of Real Estate, p: 3; Chambers 
on Infancy, p. 412; 1 Fonb. Eq., b. 1, ch. 3, §4, and authori- 


ties on the briefs of counsel. 
Let the judgment be reversed, and the cause remanded. 





McALLISTER er at. vs. MeDOW. 


1. The statute which provides that, “in all actions to recover damages for 
torts, the plaintiff shall recover no more costs ‘than damages where the dam- 
ages do not exceed five dollars. unless the presiding judge shall certify that 
greater damages should in justice have been awarded,’’ (Clay’s Digest, p. 
316, § 25,) does not apply to an action of debt on an attachment bond to 
recover damages for the wrongful and vexatious suing out of the attach- 
‘ment. 

The overruling of a motion to nonsuit the. plaintiff, when the verdict in his 
favor is for a less sum than the court can take cognizance of, on the ground 
that his affidavit does,not comply with the requisitions of the statute, (Clay’s 
Digest, p. 325, § 75,) is not revisable on error. 


bo 


APPEAL from the Circuit Court of Tuskaloosa. 
Tried before the Hon. Gro. D. SHORTRIDGE. 


Dest on an attachment bond, by Arthur McDow against 
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Barnabas G. McAllister and Thomas P. Crawford, to recover 
damages for the wrongful and vexatious suing ‘out of the 
attachment. The jury: rendered a verdict in favor of the 
plaintiff, on issue joined, “for one dollar and seventy-five 
cents, besides costs” ; and the defendants thereupon moved 
the court, “Ist, to enter up judgment against them for no 
more costs than the sum of the verdict”; and, “2d, that no 
judgment be rendered against them on said verdict, unless 
the plaintiff file the affidavit in such case. required by the 
statute, where the recovery is less than fifty dollars.” The 
affidavit filed by the plaintiff states, “ that the sum really due 
him, on the matter sued on in this: ease, at the time of the 
bringing of the suit, exceeded fifty dollars ; and that the in- 
jury inctrred by him, ‘by reason of the unwarrantable and 
unjust proceeding complained of in said suit, did in fact ex- 
ceed the sum of fifty dollars; but that from the nature of the 
case, and after the lapse of time when said cause was tried, 
he could not make proof thereof, and for the want of proof 
he failed of recovering for the actual damage lie had _ re- 
ceived.” 

The court overruled both these motions, and rendered judg- 
ment against the defendants for full costs; to which rulings 
of the court the defendants excepted, and which they now 
assign for error. 





E. W. Peck, for the appellants : 


1. The suing out of an attachment wrongfully or vexatiously 
is a tort, and an action to recover damages for it, whether 
in form debt or covenant on the bond, or case, is an aetion 
to recover damages for a tort; and if the damages recovered 
do not excéed five dollars, the plaintiff can have judgment for 
no more costs than damages, unless the presiding judge cer- 
tifies that greater damages ought to have been awarded. 
Clay’s Digest, p. 316, § 25; Hill v. Rushing & Wood, 4 Ala. 
212. Thé condition of the bond is, to pay’such damages as 
the defendant may sustain by the wrongful or vexatious sting 
out of the writ; and a recovery, in such cases, properly is, 
the damages sustained, whether the action be debt, covenant, 
or case ; and such is the judgment in this case.—4 Ala. 212, 
supra. An action to recover the penalty for the violation of 
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a satabe, is, in for m, debt ; yet it is manifest, in sueha@ case, 
- the recovery is for a tant: 

. If the foregoing point is-not well taken, then it is in- 
Pro that the court should have nonsuited the plaintiff 
below, as the affidavit filed does not come up to the reqtire- 
ments of the statute.—Clay’s Digest, p. 325, § 75: 


W. Moopy, contra : 

1. This is not such a suit as is contemplated by the statute 
which allows no more eosts than damages.” It is an action of 
debt, founded on the defendants’ bond, conditioned to pay all 
such damages as the defendant in attachment might sustain 
by the wrongful or vexatious suing out of the attachment. 
Though the transaction grew out of the wrongful act in suing 
out the attachment, yet this suit is brought to recover for the 
failure “to pay the damages.” The allegation that the at- 
tachment was sued out wrongfully, is a statement of the facts, 
hy way of recital, out of which arose the obligation to pay 
the damages; but the true breach, without which the.decla- 

ration would be demurrable, is, that the damages were not 
paid. The statute would as well apply to a suit on an ad- 
ministrator’s ond, suggesting a devastavit; or to a suit on a 
covenant with a lessee for quiet enjoyment, after entry and 
expulsion by the covenantor; or to a suit on any ‘covenant 
not to do a particular thing. The surety could not be sued 
otherwise than on the bond. 


GOLDTHWAITE, J.—The principal question in this case 
is, whether the act of 1839 (Clay’s Dig. 316, § 25) applies to 
an action brought on an attachment bond for wrongfuily and 
vexatiously suing out an attachment. The statute is confined 
by ‘its terms to “actions brought to recover’ damages for 
torts” ; and as the law of costs ig penal (Clay’s Dig. 239, § 12), 
it must be strictly construed. For the appellant it is.insisted, 
that the suit in the ‘present case, though based upon a ‘con- 
tract, is in reality an action to recover damages.for.a tort ; 
and in one sense it certainly is, for no action could be sus- 
tained on the.¢entract, if the wrong had not been perpetrated : 
but we apprehend, the true criterion is,,whether the: tort is 
simply the incident, or-the real foundation of the action. In 
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the-suit on the attachment bond, the wrongful act is necessary 
to be proved ; but it ts only essential as the medium by. which 
the breach of the contract is to.be ascertained, and the quan- 
tum of damage determined. The action cannot properly be 
said to be founded on the wrong, for it-can be brought against 
the surety alone, Who may-have had no participation in it; 
and if it is founded on a contract as to him, it cannot be 
otherwise as to his principal. 

The overruling the motion to nonsuit the plaintiff below, 
under the act of 1807, (Clay’ s Dig. 325, § 75,) was a matter 
within the discretion of the court ; and as there is nothing in 
the record to show it was improperly exercised, we cannot 
say there was error in the action of the judge in this respect. 
Cummings v. Edmundson, 5 Port. 145; Tippin v. Petty, 7 i. 
441 > Ainsworth v. Partillo, 13 Ala, 460. 

Judgment affirmed. 





PRATER er ax. vs. STINSON anp WIFE. 


1. An administratrix haviiig received money, “to which plaintiff was entitled 
as one of the distributees of the estate, all the other distributees having re- 
ceived their respective shares’’, let her husband have some of it, at his request, 
to-lend to another person ; her husband loaned it out accordingly, taking a 
note payable to himself, which he “deposited with his said wife for the use 
and benefit of plaintiff, that she might get the money”; after his death, his 
executors demanded and received from her the said note and the money on 

-hatid, with nétice that they belonged to plaintiff and not to their testator, 
and subsequently collected the money due on the note; Held, that plaintiff 
might maintain an action at law against them for the money thus received 
and collected, and that satisfaction of the judgment recovered against them 
would be an extinguishment of the debt due from the administratrix. 


APPEAL from the Circuit Court of Benton. 
Tried before the Hon. THomas A. WALKER. 


Tus action (William Stinson and Nancy his wife against 
James Prater and Andrew J. Prater) was commenced by sum- 
mons and complaint, to recover of defendants “ two hundred 
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and thirty dollars with interest, for so much money of plain- 
tiffs’ delivered to defendants by Jane Prater in the year 1850; 
also, for so much money received by defendants from Robert 
McCain for the use of plaintiffs, together with interest on 
said sum from the year 1850.” The defendants pleaded, Ist, 
the general issue; and, 2d, “that the money mentioned in 
plaintiffs’ complaint was received by them as executors, and 
plaintiffs’ demand was not presented within eighteen months.” 

On the trial, as appears from the bill of exceptions, “ the 
plaintifis introduced as a witness one Jane Prater, who proved, 
that some five or six years since she, as administratrix in 
Seuth Carolina of her former husband’s estate, received two 
hundred and thirty dollars, to which plaintiff was entitled as 
one of the distributees of said estate, all the other distributees 
having been paid their respective portions; that she. loaned 
one Dowdle ten dollars of said moneys, and took his note, 
payable to herself; that at the time she received said moneys, 
she was:the wife of one John Prater, and had been married 
to him some two or three years before that time; that she let 
her said husband (Prater), at his request, have one hundred 
dollars of said moneys, to be loaned to one Robert McCain ; 
that he (Prater) loaned said one hundred dollars to said 
McCain, and an additional one hundred of his own, took the 
note payable to himself, and deposited said note with witness 
for the use and benefit of said plaintiff, so far as the one hun- 
dred dollars is concerned, that she might get the one hundred 
dollars from McCain; that after the death of said John Pra- 
ter, in 1850, the defendants, while his executors, having quali- 
fied as such on the. 10th October, 1850, took an inventory of 
his estate on the 17th October of that year, and on that day 
demanded and received from witness, as such executors, said 
one hundred dollar note on McCain, said ten dollar note on 
Dowdle, and one hundred and twenty dollars in money, (said 
sum being th® money above specified, which had been in her 
possession all the time.) Witness informed and notified de- 
fendants, at the time, that said money and notes belonged to 
plaintiff, and not to Prater’s estate. It was also proved, that 
since that time, and before this suit, defendants had collected 
said two hundred dollars from said McCain. | 

“This was, substantially; all the proof in the case; and 
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there being no conflict in the evidence, the court charged the 
jury, that if they believed the evidence, they must find for the 
plaintiffs ; to which charge the defendants excepted.” 

The charge of the court is now assigned for error. 


Morcan & Martin, for the appellants : 


The administrator is the sole representative of the*person- 
alty which belonged to the intestate. The legal title vests in 
him, and all actions relating to it must be prosecuted by him. 
1 Wms. Ex., top pp. 567-8; Snodgrass v. Cabiness,.15 Ala. 160; 
Upchurch v. Norsworthy, ib. 705. The action for money had 
and received for the use of the intestate in his lifetime, or for 
the use of his estate after his death, can only be maintained 
by his administrator.—1 Wms. Ex., pp. 568-9; 2 Durn. & E. 
848; 2 B. & C. 647. At common law, a distribufee could 
not maintain this, or any other action at law, for his distribu- 
tive portion, even where there was an express promise.— 
2 Wms. Ex. 1185: 3 Durn. & E. 690. How then can it be 
said, that he may maintain such an action against a third per- 
son, who may happen to be in possession? In acourt of law, 
he must be regarded as a mere stranger: he has no legal title, 
and can obtain no standing in court. The statement of the 
witness, that this money belonged to the plaintiffs, is but her 
legal conclusion ; and the facts stated by her, upon which she 
based her conclusion, show it to be erroneous. 

Upon the marriage of the administratrix with Prater, the 
latter became administrator in right of his wife. The money 
was received after this marriage, and vested at once in the 
husband, especially as he exercised his rights over it by lend- 
ing it out, and taking the note payable to himself; and it was, 
therefore, properly passed. to his executors. This administra- 
tion was in South Carolina, where the common law is pre- 
sumed to prevail.—! Wms. Ex. 597-8; 2 ib. 630-32; Ankers- 
tein v. Clarke, 2 Durn. & E. 330. The law never implies a 
contract to pay money, unless it originally, or'at the time of 
suit brought, belonged’ to plaintiff. He must. show a legal 
title to some particular and’ specific sum: the law cannot 
imply a promise-in favor of one who hasmnot the.legal title. 
1 Chitty’s PI. 353; Thurston v. Mills, 16 East’s R. 2654; White- 
head v. Peck, ft Kelly’s R. 140. While the relation of admin- 
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istratrix existed, the funds in the hands of .the administrator 
were in thenature of trust funds ; and even a final settlement 
would not transfer to the distributees the title to any partieu- 
lar sum of money remaining in his hands. If: the money, 
while in the situation in which it was found by the appellants, 
had been burned, or destroyed in any other way, ‘the debt 
from the administratrix to the distributees would not have 
been thereby discharged ; or if it had been property, and a 
trespass had been committed on it, the distributees could not 
have maintained any action for the injury. How. then can it 
be said, that they have such an interest as will entitle them 
to recover the proceeds of the property, or the money itself? 
Dulany v. Dickerson, 12 Ala.601; Thompson v. Spinks, ib. 155. 

Another insuperable objection to a recovery is this: The 
appellants demanded and received the money and notes in 
the capacity of executors, as a portion of the assets of their 
testator’s estate, without even a request from the party 
paying it that they would hold it for, or pay it to the 
plaintifls. An assent on the part of the appellants, express 
or implied, to hold the money for the plaintiffs, or that they 
had received it for their use, is indispensable: in no other 
way can a privity between them be created. Such assent is 
here expressly negatived, and against it there can be none by 
implication.— Williams v. Everett, 14 East’s R. 581; White- 
head v. Peck, 1 Kelly’s R. 140; Weston v. Barker,.12 Johns. 
276; 2 Greenl. Ev., $119: 1 Chitty’s Pl. 353. 


M. J. TURNLEY, contra: 
~ Under the facts shown by the bill of exceptions, the:plain- 
tiffs were, ex equo et bono, entitled to the money received by 
the defendants, and might therefore recover it in this action. 
In cases of such implied contracts, the law creates both the 
privity and gee promise.—Hitcheock v. Lukens, 8 Port. 338; 
2 Black. Com. 443; Parsons on Cont., p. 4: 


‘RICK, J.—If goods be delivered to A to deliver.to By the 
latter may support the action of detinue, the property being 
vested in him-by the delivery to his use-—1 Chitty’s Pl, 122, 
note (n). 

Upon the same principle, if money be delivered to A for 
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the use of B, the latter may maintain assumpsit for its recovery, 
against A, or against any one who receives it from A with 
notice of B’s right to it. So, if a promissory note is delivered 
to A for the use of B, and C afterwards, with notice of B’s 
right’ thereto, procures the note, and cdllects the money 
thereon, B may maintain assumpsit against C for such money. 
Hitcheock v. Lukens, 8 Port. 333; Mardis v. Shackelford, 6 
Ala. 433; Gayle v. Benson, 3 ib. 234; Burdine v. Roper, 7 ib. 
466; Reavis’ Dig. 83, $§ 2-5. a; 

Upon the facts presented in the bill of exceptions, the appel- 
lants have no right to the money sued for, either as individuals, 
or as executors of the last will and testament of John Prater. 
The money is not assets of the estate of their testator; and 
they are -not bound to account for it as assets. They are liable 
as individuals for it, to the appellees, who are its owners.— 
Burdine v. Roper, 7 Ala. 466. 

It may be conceded, that the strict legal title to this nioney 
was once in Jane Prater, as administratrix Of her first husband 
in South Carolina. But she proves that the wife of Stinson 
was entitled to it, as one of the distributees of the estate -of 
the said first husband, and that all the other distributees had 
been fully paid their several distributive shares. She also 
proves other facets, which show that it is by her own. acts, in 
connection with the right of Mrs. Stinson as a distributee, 
that the appellees (Stinson and wife) have acquired the right 
to recover this money in satisfaction (either total or partial) 
of Mrs. Stinson’s distributive share.—2 Wms. on Ex’rs 1188. 
Whenever, therefore, the appellees obtain satisfaction of the 
judgment obtained in this case, they will have ratified the 
acts of the administratrix, and will be barred from recovering 
from any person anything on account of the two hundred and 
thirty dollars received by Jane Prater as administratrix: of 
her first husband, upon the principle, that satisfaction of .a 
debt, even by a stranger, is, an extinguishment of the debt. 
And the representative of said first husband will be barred 
to ‘the same extent, because the administratrix, by her acts.in 
relation to that money, has caused that. satisfaction to be made 
to the appellees, which she as administratrix was legally au- 
thorized (if not bound) to make. 

The judgment below is affirmed. 
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MOORE, vs. McGUJRE. 


1. A-probate judge has no jurisdiction, except when sitting ‘as a court in term 
time, to.take a confession pf judgftent, from the defendant in a bastardy 
proceeding ; such a judgment, therefore, is coram non judice, and void. 

2. But, it seems, the court may declare such judgnient void, and procéed,with 
the’cause from the last previous coftinuance. 

3.- The practice in appeals under the Code, ‘where one defendant wishes to re- 
vise a judgment rendered against himself jointly with others, should conform 
‘to the former practice under writs of error: the appeal must be sued out in 
the name of all the defendants, after which there may be a summons and 
severance as to those who refuse to join; and after a severance, the party 
refusing to join will not be liable for the costs of the appeal, nor for the 
statutory damages on affirmance. 


APPEAL from the Court of Probate of Tuskaloosa. 


W. Moony, for the’ appellant. 
J. L. Martin and E. W. PEcK,. contra. 


CHILTON, C. J.—This was a proceeding in bastardy against 
William D. Moore, as the reputed father of a child born of 
Elizabeth C. Carroll. The defendant, Moore, was bound over 
to appear at the Court of Probate for Tuskaloosa county by 
a justice of the peace, and after the Probate Court took juris- 
diction, the cause was continued, at his instance, for several 
terms. The last continuance, which was ordered on the 8th 
day of September, 1851, was to a regular term of the Probate 
Court to be holden on the second Monday in October then 
next ; but it appears that in the meantime, to-wit, on the 24th 
day of September, 1851, Moore appeared, and confessed judg- 
ment for five hundred dollars. Thereupon the court ordered 
and adjudged, “that he bé condemned to pay the sum of fifty 
dollars a year, for ten years, towards the maintenance and 
education of ———,, the bastard child of which the said Eliz- 
abeth Carroll was delivered, and that said defendant pay the 
cost,” &c., “and that execution issue for said costs, and for 
said several installments as they become due, against the said 
William D. Moore, and also James B. Moore and Drewry 
Prewitt, his securities.” Then follows a bond, bearing even 
date with the judgment, executed by the said Wiliam D, 















































ALABAMA. 


Moore v. McGuire. 





462 








and Jamon B. ue, and Drewry Prewitt, reciting that the 
said William had been condemned to pay, fifty dollars per 
year for ten years for the support and education of said bas- 
tard, and with the condition; that if such payments should be 
yearly made to the judge of probate, or-the lawfully appointed 
guardian of Said child, to.be theréafter appointed, the bond 
was to be void. It appears that Prewitt and James B 
Moga! were the sureties on the bond taken'by the justice of 
the ‘peace for the appearance of William D.. before the Pro- 
bate Court. Upon this judgment execution issued ‘against 
alt-the parties, and the same was superseded by the execution 
ef an appeal bond, and suing out .an appeal to this court on 
the part of James B. Moore, neither of the other parties join- 
ing in the Appeal. 

The several acts referring to proceedings of this character, 
are cited in the case of Seale v. McClanahan, judge, &c., 21 
Ala. 345, and need not be here repeated. It is very clear 
that the Probate Court can exercise no jurisdiction, except 
such as is conferred by the statute in such case, and must pro- 
ceed accor i to the mode pointed out. By the act of 1850, 
(see Acts, p. 27,) the judges of these courts are required to 
hold aA terms thereof, to commence on the second Mon- 
day in each month, and may have special or adjourned terms, 
when required for any special business, at any time. The 
proceeding before us does not appear to have been had at any 
special or adjourned term. The record furnishes no evidence 
that any such term was ordered or held. The cause was, 
however, taken up on the 24th of September, 1851, after it. had 
been adjourned over on the eighth of that month to the term 
required by law to be held, to-wit, on the second Monday in 
October, 1851. Weare left to infer, therefore, that the de- 
fendant came before the judge of probate on the 24th of Sep- 
tember, and confessed the judgment, and that the entry was 
then made by him, as is shown by the record, there being no 
term of the court then being held. If this be so, the whole 
proceeding, after the continuance to the second Monday in 
October, 1851, is coram non judice, and consequently void. 
The judge, as such, has no jurisdiction to take the confession. 
He must be sitting as a court, and holding either a special or 
adjourned term, which must be certified upon the record, or 
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a regular term, of which, bemg regulated by publie: law, this 
court would judicially take notice. 

-The citation and the bond in this case show that this appeal 
is not sued.out by the party against whom the judgment-was 
reudered, nor is he in any way made a party in this court; 
but it is proseeuted by one of the sureties to. the bond, against 
whom exécution was ordered to issue, ‘and he alone gives the 
bond to prosecute his appeal. There is no bond to supersede, 
or security for cost, as respeets the other defendants; and as 
to them, under our decisions, there is no appeal.—Code, § 3041. 

In causes where there are several defendants against whom 
a joimt judgment is rendered, or a joint duty imposed by the 
decree of the court, they cannot sue out separate appeals, 
and thus destroy the unity of the judgment or decree and try 
the cause piece-meal in this court. The practice, before the 
adoption of the Code, was, for one to sue out a writ of error 
in the name of all, even against their consent; and if they 
refused to join in the assignment of error, for this court, up- 
on motion of the plaintiff in error, to award a summons to 
the others, that they may join, and on their failure, to allow 
a severance, and thus enable the plaintiff to prosecute sepa- 
rately.—Jameson v. Coleburn, 1 Stew. & Por. 253. In such 
case, the hond given by one, with security as required by the 
statute, operated a supersedeas of the judgment.—Webster v. 
Yancey, Ala. Rep., by Minor, 183. As, under the Code, an 
appeal is substituted for the writ of error, and is a matter of 
right upon the execution of a good bond, or giving security 
for the cost, we think, by analogy to the old rule, it is com- 
petent, where there are several persons composing the party 
plaintiff or defendant, for one to sue out the appeal in the 
name of all, after which there may be a summons and sever- 
ance as under the old practice.—Savage & Darrington v. 
Walsh & Emanuel, 24 Ala. 293. In such case, the certifi- 
cate of the clerk should show that the appeal was taken by 
the party actually applying in the name of all, and th® bond 
should be for.the prosecution of the appeal generally, and not, 
as in this case, forthe prosecution of a separate appeal by 
one. Section 3041 of the Code requires security for’costs in 
all cases of appeal where a supersedeas bond has not been exe- 
cuted. One appellant may give this for all the rest—so, also, 
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he may execute a supersedeas bond, which will have the same 
effect. If, however, there be a severance, the party refusing 
to join would not be liable for the costs in this court, nor for 
any damages which might -be superadded on affirmance... 

We have deemed it proper to say what we have as to the 
merits of this:coutroversy,in order that, should the facts not 
justify an amendment of the record showing that the Probate 
Court had jurisdiction to render the judgment upon the con- 
fession of William D. Moore, the court may proceed to.de- 
clare its former action void, and proceed with the cause as it 
stood anterior to the confession. We are of opinion that this 
may be done under the former decisions of this court.—Moore 
v. Easley, admr, &c., 18 Ala. 619, and cases there cited. 

Let the appeal be dismissed, with costs. 





JONES vs. COVEY. 


1. The statute which requires the plaintiff, in a suit for freedom, if out of the 
possession of the person claiming him as a slave, to enter into a recognizance, 
with sufficient sureties, to make good to his ownef all such costs and damages 
as he shall have incurred in consequence of said suit, and to be forthcoming 
to abide the sentence of the court, (Clay’s Digest, p. 542, § 19,) does not im- 
pose on the sheriff the duty of detaining him for that purpose; nor can:his 
sureties, by surrendering their principal to the sheriff, discharge themselves 
from their bond. 

But if the sheriff receives him, when surrendered by his sureties, and com- 
mits him to jail, he (and @ fvrtiort the jailor, who is but his deputy) cannot 
recover against the sureties for board furnished their principal. 


ro 


ApprEaAL from the Circuit Court of Tuskaloosa. 
Tried before the Hon. Gro. D. SHORTRIDGE. 


Tats action was commenced before a justice of the peace, 
by Ransom Covey against Shandy Jones, to recover $36 50, 
the. amount of an open.account for boarding one Stephen 
Walker at defendant’s request. The justice having rendered 
judgment ‘against the plaintiff, the latter removed the cause, 
by certiorari, to the Circuit Court, and there filed his statement 
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in the usual form. The defendant filed a special plea in an- 
swer to the complaint, in which he averred, that said Stephen 
Walker and others had previously instituted a suit against 
one Richard Field, under the statute, to recover their freedom; 
that pending the suit, the court made an order (which is set 
out at length in the plea) requiring the plaintiffs therein to 
enter into the statutory recognizance ; that pursuant to this 
order, defendant and others became bail for said Walker ; 
that afterwards defendant, for himself and his co-sureties, 
surrendered said Walker to the sheriff, in discharge of their 
said bond, and the sheriff received him, and committed him 
to jail; that plaintiff’s claim now sucd on is for keeping said 
Walker in jail after said surrender, but before the trial of 
his said suit for freedom; and*that on the trial of the said 
petition, the plaintiffs therein recovered a judgment declaring 
them to be free. The plaintiff demurred to this plea, and his 
demurrer was sustained ; and this ruling of the court is now 
assigned for error. 


E. W. Peck, for the appellant. 
J. L. MARTIN, contra. 


GOLDTHWAITE, J.—The statute (Clay's Dig. 542, $19) 
provides, that in suits for freedom, the plaintiff, if out of the 
possession of the party who claims to hold him as a slave, 
shall enter into a recognizance, with sufficient security, to be 
approved by the judge, to make good to his owner all such 
costs dnd damages as he may incur in consequence of the ap- 
plication of the slave for the recovery of his freedom, and that 
he will be forthcoming to abide the sentence of the court ; and 
whatever may be the effect of this act, so far as conferring 
power on the sureties of the applicant to keep him for the 
purpose of answering the judgment of the court is concerned, 
it is clear, that the statute imposes no duty on the sheriff to 
detain him for that purpose. In case of bail, it is true,. this 
duty devolves on him, in the event of the surrender of the 
principal ; but there the right of surrender by the bail, and 
the obligation of the sheriff to keep, both grow out of the 
original arrest, which in the first place. commits him to. the 
custody of the sheriff, and then, by the force of the bail-bond, 
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substitutes the bail in the place of the sheriff as the keepers 
of the principal. There being no obligation on the sheriff to 
keep, under the act referred to, there is no right in the sure- 
ties to deliver to him for that purpose; and they cannot, by a 
surrender of their principal, discharge themselves from their 
bond. It is true, that if the sureties were entitled to the cus- 
tody of their principal, and were to substitute any other person 
in’ their place’as actual keepers, the law would raise an‘ as- 
sumpsit against them, in his favor, for the trouble and expense 
of such keeping. But this is not the case made by the record. 
The plea avers the institution of the suit by Walker to recover 
his freedom, the execution of the bond, his surrender by the 
appellant and his other co-sureties to the sheriff, and that on 
such delivery he was committed to jail ; and it further avers, 
that the claim of the appellee is for keeping Walker in. jail 
after his surrender. Upon the facts as thus alleged, the sheriff 
would have no right of action against the appellant, for the 
plea shows, with reasonable certainty, that the keeping in jail 
of Walker was not at his instance or request. It was because 
the sheriff considered it as a duty, which the law imposed on 
him, if Walker was delivered to him by his sureties ; and his 
mistake of the law in this respect should not prejudice other 
parties. Ifthe sheriff could not recover of the appellant on 
this state of facts, a fortiori, the jailor, whom the law regards 
merely as the deputy or servant of the sheriff, could not. 

It follows that the demurrer to the plea should have been 
overruled. 

Judgment reversed, and cause remanded. 





KIRBY’S ADM’R vs. ANDERS, Guarpian &c. . 


1. When an execution from the probate court against an executor or adminis- 
trator has been returned “no property found”, an execution may issue 

» against him and his sureties, (Code, § 1922,) but the court is-not authorized 
to render a judgment against the sureties or such return ; and if one of the 
sureties die before the return of “no property” against his principal, the 
summary statutory remedy entirely fails as to him, and cannot be revived 
by acire facies. ° 
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APPEAL from the Court of Probate of Tuskaloosa. 


Some FACIAS td revive a judgment. The scire facias re- 
cited, that a decree was rendered on the 18th November, 
1852, by the Probate Court of Tuskaloosa, agaifist John 


‘Hudson and Nancy Hudson, as administrator and adminis- 


tratrix of the estate of James Hudson, deceased, in favor of 
Ezekiel Anders, as guardian of Julia Ann B. Hudson, for 
$1,500, as said Julia’s distributive share of said estate ; that 
a fieri facias was issued on this decree, against said adminis- 
trators, on the 2d December, 1852, and was on that day 
placed in the hands of the sheriff of said county, and “was 
returned by the said sheriff to a term of the Probate Court 
aforesaid, on the second Monday in March, 18538, ‘ no property 
found’”; that Humphrey B. Rogers and John Kirby were 
sureties of said Nancy Hudson, on a bond given by her as 
administratrix of the estate of said James Hudson, deceased, 
before her intermarriage with said John Hudson; that after 
the execution of said bond, said John Kirby had died, and 
James C. Spencer had been appointed by said court “ admin- 
istrator with the will annexed of the estate of said John 
Kirby.” This scire facias was issued on the 16th March, 1853, 
and within less than ten days after the said return of no 
property found on said execution; and it calls on said 
Spencer, as administrator of said John Kirby, to show cause 
“why an execution should not issue against the estate of said 
Johw kirby, on the decree aforesaid,” &e. 

After the service of this scire facias, and on the second 
Monday in June, 1853, the said Spencer, administrator as 
aforesaid, appeared, and filed a special plea in answer thereto, 
which it is unnecessary here to notice. The court sustained 
a demurrer to this plea, and entered judgment “that said 
plaintiff recover of said defendant, J. C. Spencer, adminis- 
trator of the estate of said John Kirby, deceased, the said 
sum of $1,500, besides costs”, &c; “but it appearing to the 
satisfaction of the court that said estate ‘has been reported 
insolvent, it is ordered that no execution issue théreon,” &c. 

The rendition of this judgment is now assigned for error. 


Moopy, and Ormonp & NIcoLsoy, for. the appellant. 
E. W. Pcs, contra. . 
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RICE, J.—Section 1922 of the Code authorizes an execu- 
tion to be issued against an executor or administrator and his 
sureties, whenever an execution for money has issued from 
the Probate Court against such executor or administrator, 
and has been retupned to any regular term of such court “no 
property”, by tlie sheriff of the ‘county. But no pewer is 
conferred on that court, by this section or by any other part 
of our law, to render a judgment against the sureties of an 
executor or administrator on such return of “no property.” 
Clarke v. West, 5 Ala. 117. 

It is only by virtue of the statute, that an execution is 
allowed to issue against the sureties on such return of “no 
property”. The statute gives this summary remedy only 
against the sureties ; and the courts cannot extend it to the 
administrator of a surety.—Jenkins v. Gray, 16 Ala. 100. 

If a surety dies before such return of no property, the 
summary remedy allowed by the statute fails as to’ him. 
Thompson v. Bondurant, 15 Ala. 346. And our opinion is, 
that the fair legal conclusion from the recitals in the scire 
facias in this case is, that the surety John Kirby died before 
the return of “no property” was made. For the scire_facias 
issued in less than ten days after said return was made, and 
shows that Spencer was, on the day it was issued, the admin- 
istrator with the will annexed of said Kirby ; and under our 
Code, such an administrator could not have been lawfully 
appointed in less than ten days after the death of the tes- 
tator.—Code, $$ 1632, 1633, 1657, 1663, 1664, 1665, 1675. 

But if the administration bond had the force and effect of 
a judgment against Kirby at the time of his death, it is cer- 
tain that no execution issued thereon against him before his 
death ; and therefore, if every other objection to this pro- 
ceeding by scire facias were waived, it must fail, under the 
rule announced in section 19380 of the Code, which, in effect, 
is, that where a judgment has been rendered against the de- 
cedent before his death, and no fiert facias has issued thereon 
during his life, no execution thereon can issue against the 
personal representatives, nor can the judgment be revived 
against them except by suit on the judgment. 

In every point of view, the scire facias and judgment thereon 
rendered in the court below are unauthorized by law. That 
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judgment is reversed, but the cause is not to be remanded : 
the judgment of reversal is to be so entered here, that the 
scire facias be quashed, and the appellant recover of the 
appellee the costs of this court and of the court below. 

















McGAR vs. WILLIAMS. 


1. One who contracts with a workman for services within his art or calling, 
has a right to rely upon his representations as to his skill ; and although the 
law will not seek.to compel a man to perform that which is impossible, yet 
it will not allow the workman, after he has obtained money as the price of 
stipulated services which he cannot perform, by false and fraudulent repre- 
sentations as to his skill in his business, to defeat a recovery for the deceit 
and consequent injury by setting up the impracticability of those services. 

2. Therefore, in an‘action for deceit against a tinner, who followed the business 

of putting tin roofs.on houses, for that he falsely and fraudulently repre- 
sented that he would put a tin roof on plaintiff’s house which would not leak 
for twenty years, whereas the said roof did leak before the expiration of two 
years,—the true question to be submitted to the jury is, not the practicability 
of putting on a tin roof which would last twenty years without leaking, but 
whether the representations (if made) were false, and whether plaintiff was 
thereby deceived to his injury. 

If defendant’s representations related to putting a roof on a building to be 
erected upon an agreed plan, and plaintiff afterwards, without defendant’s 
consent, caused a material change to be made in the building, thereby ren- 
dering it necessary to make a material change in the form of the roof, he 
must be considered as having abandoned the original contract, and cannot 
hold defendant bound by his representations as to the original plan; but if 
defendant’s representations as to the character of the roof had no reference 
to any particular plan, and he proceeded to put the roof om the building 
under his contract, without making any objection to the alteration of the 
plan, the change wouid not affect his liability. 


= 


4. A partial payment made by plaintiff after discovering that the roof leaked, 


without objecting to it on that ground, is a circumstance to be weighed by 
the jury in determining whether any fraud was practiced by the defendant, 
but it cannot operate as an estoppel in pais, nor as a release or waiver of an 
existing cause of action. 


Apprat from the Circuit Court of Montgomery. 
Tried before the Hon. Joun GiLL SHORTER. 
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 ‘Farbpiss ‘o ON THE CaSE by John McGar against R. & R. 
Willidtis, for that (as alleged in the first count) the said de- 
féndants, wlio* ‘were partners and tinners by trade, and carried 
on.the business ‘of putting tin roofs on houses , being desirous 
to:pr ochre: plaintiff to employ them to cover a certain building 
whiéh hé was then erecting in the city of Montgomery, with 
a tin roof, at a stipulated price, wrongfully contriving and 
imtending to deceive and injure plaintiff, falsely, fraudulently, 
aud deceitfully represented and warranted to him, that they 
would cover his said building with, a tin roof which would 
not leak for twenty years, and thereby induced him to agree 
to furnish and pay for the tin, and to pay them a stipulated 
price per foot for putting it on; and plaintiff avers, that he 
accordingly did furnish the tin for said roof, and paid the 
defendants their stipulated price for putting it on, but that 
their said representations were false and fraudulent, and that 
said roof did leak within less than two years from the time it 
was put on, and continues to leak ; all which,was well known 
to defendants when they made their said false -and fraudulent 
representations; by means whereof, &c., defendants falsely 
and fraudulently deceived plaintiff, and he has sustained 
damage, &c. 

The second count alleged, that the plaintiff, at the special 
instance and request of the defendants, who were tinners by 
trade, &c., employed them to put a tin roof on a certain build- 
ing which he was then erecting, and promised to pay them a 
stipulated sum for the same; that he was induced thus to 
employ them by their false and fraudulent representations 
that they would cover said building with a tin roof which 
would not leak for twenty years; that he furnished the mate- 
rials for said roof according to his contract, and defendants 
used them in putting on said roof; and that their said repre- 
sentations, as they well knew when they made them, were in 
fact false and fraudulent, and said roof did leak within léss 
than two years after it was.put on said- building ; whereby 
plaintiff has sustained great damage,:&c. 

The defendants demurred to the whole declaration, and to 
each count separately, but their demurrers were overruled ; 
and they then pléaded “the general issue, with leave to give 
any matter of special defence in bar in evidence.” 
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The substance of the evidence adduced on the trial, as set 
out in the bill of exceptions, may be thus stated: One Seth 
Robinson, who was plaintiff’s agent in contracting for the 
buildiug of the house, testified, “that a conversation was had 
at his store in Montgomery between plaintiff and defendant 
Ralph Williams relative to the covering of the roof of said 
house ; that he could not recollect the precise language used 
by either of the parties, but his recollection of the subsiance 
of what was said by each was about as follows: Said Ralph 
Williams made application to plaintiff to get the contract for 
covering said housé with tin; plaintiff said in reply, that he 
did not like tin roofs,—that they were leaky, or apt to leak’; 
Williams then said, he could put: a tin roof on said building 
which he would ‘guaranty would not leak for twenty years, 
or which he would guaranty would last twenty years without 
leaking any,—-that there was a new mode for putting on‘a tin 
roof, which would prevent it from leaking ; plaintiff answered, 
that twenty years was as long as he expected to live himself, 
and he would give Williams.the job; and plaintiff further 
said, in the presence and hearing of said Williams, to witness, 
as his agent, ‘I turn Mr. Williams over to you; you can let 
him put on the tin roof.’” The testimony of said Robinson 
further tended to show, that there was in his possession, at 
the time of said conversation, a drawing of the plan of said 
building and of the roof, but it was not proved that this had 
ever been shown to the defendants, or either of them; that 
this plan was changed by plaintiff, after said contract with 
defendants, but before any work had been done on the roof ; 
that defendants, so far as witness knew, did not make any ob- 
jection to this change in the plan, but witness was absent from 
the city when they commenced covering the roof; and the 
proof further tended to show, that this change in the plan of 
the roof made it more difficult to put on a roof that would not 
leak ; but on this point there was a conflict in the evidence. 

The proof further tended to show, that said Robinson and 
Capt. Wright, who was his commercial partner, discovered 
that said roof leaked’ badly the first rain that fell after: its 
completion; that they afterwards made the last payment on 
the contract to the defendants, but said nothing to them at 
the time about the leaking of the roof; that Robinson some 
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time afterwards notified defendants that the roof leaked, and 
required them to repair it, but they refused to do so ; that the 
leaking caused considerable damage to the building, and that 
several hundred dollars had been expended by plaintiff in re- 
pairing the roof. ‘The proof further showed, or tended to 
show, that at the time said roof was put on, and at the time 
the said agreement was made to put it on, it was impossible 
to put a tin roof on such a building, which would not leak 
any for twenty years, or which would last twenty years with- 
out leaking any ; and this proof was made by tinners, who 
had been for many years engaged in that business, and who 
had covered many buildings with tin.” 

“This being, in substance, all the evidence, the court charged: 

1. “That if the jury believed from the evidence that defend- 
ants represented or warranted that they would put on plain- 
tiff’s said building a tin roof which would not leak any for 
twenty years, or which would last for twenty years without 
leaking any, and that it was impossible, with any human skill 
or ability, at the time of such representation or warranty, to 

ut such a roof on said building, then they must find for the 
defendants, and the plaintiff could not recover; and to this 
charge the plaintiff excepted.” 

2. “ But further, that if they believed it possible, by the ex- 
penditure of any amount of skill, money, or labor, to make or 
put on said building a tin roof which would not leak any for 
twenty years, or which would last for twenty years without 
leaking any, then the defendants would be bound to make or 
put on such roof, if the evidence in the cause showed that they 
had represented or warranted so to do; and to this charge, 
also, the plaintiff excepted.” 

3. “In this connection, plaintiff requested the following 
charge: That if the jury believe from the evidence, that 
Williams, from his occupation and business, knew that a tin 
roof could not be made to last twenty years without leaking, 
and the plaintiff did not know it; and yet Williams agreed 
with plaintiff to make the roof of tin, to last for twenty years 
without leaking, and warranted that it should not leak for 
twenty years, then such agreement and warranty are not void, 
as being impossible. This charge was given as requested by 
the plaintiff.” 
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4. “Tn the same connection, the defendants then asked the 
court to give the following charge: That if the jury believe 
from the evidence, that Williams either represented or war- 
ranted that the roof he should build for plaintiff would last 
for twenty years, without leaking any during that period; 
and if they further believe from the evidence, that it was im- 
possible, at the time said representation or warranty was 
made, to cover with tin a roof, of the character of that covered 
by defendants for plaintiff, that would not leak any for twenty 
years; and that plaintiff knew, or with reasonable diligence 
might have known, this impossibility, then they must find for 
the defendants. This charge was given to the jury, at de- 
fendants’ request, and plaintiff excepted.” — 

5. “The court further charged the jury, that if they believed 
that the representations of Ralph Williams, as testified to by 
Robinson, were made to plaintiff as to the original plan of the 
roof, and that after said representations were made there was 
a material change made in the plan of the roof, without de- 
fendants’ consent, then they must find for the defendants, and 
plaintiff could not recover; and to this charge, also, the 
plaintiff excepted.” 

6. “Further, that if defendants’ representations were made 
to plaintiff, as testified to by Robinson, and if the roof which 
was afterwards put on by them did leak, and thereby damage 
was done to said building before this suit was commenced ; 
still, if, after the discovery of such leaking, and a full knowl- 
edge of all the facts connected therewith, any payment was 
made to defendants for their work in putting on said roof, as 
testified to in the foregoing evidence, without objection to the 
leaking of said roof, or any complaint as to the damage done 
thereby, then plaintiff could not recover on the first count in 
his declaration, but such payment, of itself, would not bar a 
recovery on the second count of his declaration. To this 
charge, also, plaintiff excepted.” 

The charges of the court are now assigned for error. 


Betser & Barrett, for the appellant : 


Each count of the declaration is good as a count in case for 
a false warranty, and also as a count in case for a deceit.— 
Munroe v. Pritchett, 16 Ala. 785; Myers v. Gilbert, 18 1. 467; 
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Barney v. Dewey, 13 Johns. 224; Oldham v. Bentley, 6 B. 
Monroe 431. 

The representation and warranty of defendants did not re- 
late to any particular plan of the building, but only to putting 
on the building, without regard to shape or plan, a tin roof 
which would not leak for twenty years. Both parties so un- 
derstood it, and both parties acted accordingly. Such is shown 
to be the fact, in this respect, both by the declaration and 
proof. 

There is a class of cases where no contract can be made, 
because the consideration is impossible,—“ as if the consid- 
eration be a promise that A shall go from Westminster to 
Rome in three hours.”—Chitty on Con. 58; Story on Con. 
§ 141; Parsons on Con. 382. “But there is a distinction be- 
tween a contract to do a thing which is impossible in itself, 
and one whereby the party engages to do something which is 
absolutely impossible; for in the former case, the contract 
subsists, notwithstanding it is beyond the power of the party 
to perform it.”—Chitty on Con. 630. And if it be “impossible 
in fact, but not impossible in its nature”, the defendants are 
liable.—Story on Con.,§141. If the doctrine of “ impossible 
considerations” has any application to this case, it cannot 
avail the defendants, because this is a case of a contract to do 
a thing which is “impossible in fact, but not impossible in its 
nature”, and good against defendants.—Chitty on Con. 630, 
and cases there cited in note 2; Parsons on Con. 383-4; Story 
on Con. (first ed.) $141; 7b. (second ed.) § 463. 

But the doctrine of “impossible considerations” has no ap- 
plication to any such case as the present, for the following 
(among other) reasons : 

1. That doctrine, whenever it applies, is based upon a rea- 
son. “The reason is obvious: from such a consideration no 
possible benefit or advantage could be derived to the one 
party, and no detriment to the other; and if that which is 
offered or provided. as a consideration cannot happen, the 
mere words alone are a nullity.”—Parsons on Con. 382-3; 2 
Story’s Eq. Juris., $1307. This reason does not exist in or 
apply to this case, and “ratione cessante, lex cessat.” In this 
case, there is something more than “the mere words alone”; 
there is an actual benefit and advantage to the defendants— 
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the price of the work actually received by them-on the com- 
pletion of the work ; there is an actual detriment to the 
plaintiff—the money paid out by him for the tin he furnished 
them to put on the roof, and the extensive injury done to his 
large building by the leaking through the roof. 

“Tt is undoubtedly possible, that one may make a promise 
which it is utterly impossible to perform, and nevertheless the 
promisee may derive a positive advantage from the mere fact 
that the promise is made. In such a case, supposing the 
transaction free from all taint of fraud, this advantage would 
be a good consideration, but not the promise by itself.”— 
Parsons on Con. 383; 2 Story’s Eq. Juris., § 1307. 

It is not pretended that there was any fraud on the part of 
the plaintiff, and if there was fraud on the part of the de- 
fendants, it does not lie in their mouth to avail themselves of 
their own fraud. 

2. The doctrine of impossible considerations applies when 
the thing is “ impossible in its nature”—in rerum natura,—but 
not where it is only “impossible in fact.”—-Story on Con., $141. 
Suppose defendants had put five or ten or fifty layers of tin 
on the roof; it is certain that they could have prevented it 
from leaking by putting on enough layers. It is clearly not 
“impossible in its nature”—in rerum natura.—Story on Con., 
$141. (Story on Contracts, cited here, is the first edition ; 
the same may be found in the second edition, section 463.) 

We defy the production of any authority for applying the 
doctrine of “impossible consideration,” as contended for by 
defendants, to any such case as this.—Story’s Eq. Jur., § 1307; 
Wardell v. Fosdick, 13 Johns. 325. 

3. The doctrine of estoppel in pais applies to the defendants 
with full force. By their representations and warranty, they 
induced plaintiff to abandon his formed purpose of covering 
the building with a slate roof, and to lay out his money in 
buying tin for a tin roof; they worked up that tin, and made 
a roof out of it, which leaks badly.-and has badly injured the 
building of plaintiff. The tin, of course, is now worthless, or 
nearly so. The defendants, after putting on this roof, received 
the stipulated price for putting it on; and now, with that 
money in their pockets, and after thus deceiving plaintiff, 
breaking their warranty and injuring plaintiff, they canhot 
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be permitted to say that they promised to do what was im- 
possible: they are estopped from setting up any such defence. 
1 Greenl. Ev. 240, §.207; McCravy v. Remson, 19 Ala.. R.; 
Dezell v. Odell, 3 Hill’s (N. Y.) R. 215, and cases there cited; 
Stone v. Britton, 22 Ala. 548; Wardell v. Fosdick, supra. 

4. The only proof as to impossibility of consideration, set 
forth in the bill of exceptions, was proof which tended to 
show “that, at the time said roof was put on as aforesaid, it 
was impossible to put a tin roof on such a building, which 
would not leak any for twenty years, or which would last for 
twenty years without leaking any.” The first charge of the 
court is, “ that if they believed from the evidence that the de- 
fendants represented or warranted that they would put on 
said building of plaintiff a tin roof which would not leak any 
for twenty years, or which would last for twenty years without 
leaking any, and that it was impossible with any human skill 
or ability, at the time of such representation or warranty, to 
put such a roof on said building, that then they must find for 
the defendants, and plaintiff could not recover.” Under the 
pleadings and proof, this charge is contrary to all law and all 
justice. There was no evidence to authorize the charge on 
this subject—that is, to turn the plaintiff out of court, merely 
because “it was impossible”, &c., “at the time of such repre- 
sentation or warranty, to put such a roof on said building.” 
Suppose it became possible (as it might, in this age of progress), 
in a week afterwards: this court will reverse whenever a 
charge authorizes a jury to draw an inference opposed to all 
the evidence.—Carey v. Hughes, 17 Ala. Rep. 

The second charge does not cure the error in the first charge, 
nor vary its effect; for it only informs the jury, that if it was 
possible for the defendants to put such a roof on such a build- 
ing, “that then the defendants would be bound to make or 
put on such a roof.” This second charge does not instruct 
the jury, that if they believed the hypothesis embodied in it, 
the plaintiff could recover in this action, but only that the de- 
fendants “would be bound to make or put on such roof.”. The 
second charge itself is against the law and.the evidence. 
When and how were the defendants “ bound to make or put 
on such roof”? ! 3 | 
Nor does tlie the third charge (which was given at the re- 











JANUARY TERM, 1855. 404 


McGar v. Williams. 





—_ 





quest of plaintiff, after the other charges had been given) cure 
the error of either the first or second charge. The plaintiff 
does not contend that he can revise the giving of this third 
charge: he knows he cannot, because he requested it. But 
he asked this charge, after the other charges had been given, 
as “ the best he could get” from the presiding judge, and be- 
cause he wanted to get the presiding judge to go as far to- 
wards the law as he could be persuaded to go. 
The fourth charge is the most palpable violation of law. 

In effect, it declares, that although the defendant warranted 
or represented “ that the roof he should build for the plaintiff 
would last for twenty years without leaking during that pe- 
riod”, yet if they believed “ that, at the time said representa- 
tion or warranty was made, it was impossible to cover,a roof 
with tin, of the character of that covered by defendants for 
plaintiff, that would not leak for twenty years, and that 
plaintiff knew, or with reasonable diligence might have known, 
this impossibility, then they must find for defendants.” This 
charge is wrong in all points, but most glaringly so in hold- 
ing, that if “ with reasonable diligence plaintiff might have 
known” (although he did not know) “ this impossibility”, this 
of itself would bar all his rights and prevent a recovery in 
this action.— Rutherford v. Melvor, 21 Ala. 750 (3d head-note). 
This charge also denies, in effect, the right of the plaintiff to 
trust to the representations, and even to the warranty, of men 
of skill in matters of their own trade: “ quisquis est credendus, 
sua arte.” It was no fault in plaintiff to rely on and trust to 
the representation and to the warranty of defendants, without 
making full inquiry. The defendants were men of skill, and 
might be trusted.—Young v. Harris, 2 Ala. 108; Camp vy. 
Camp, ib. 632 ; Monell v. Colden, 13 Johns. 395. But as 
there was fraud and a warranty, plaintiff’s knowledge of the 
matter could not defeat his rights ; for a warranty extends to 
all defects, known or unknown. By warranting, the defend- 

ants became quasi insurers.—Monell v. Colden, 13 Johns. 395. 

This court will notice, that not one of the charges allows the 
plaintiff to recover, even if he was ignorant. Even the third 
charge does not go that far; and it is clear the jury have not 
found that plaintiff did know of any impossibility. On the 
contrary, the evidence ‘shows that defendants assured him 











ALABAMA. 
McGar v. Williams. 


478 











that such a | roof could and would be put on for him; and as 
defendants were skilled in their trade, plaintiff had the right 
to rely on their representation and warranty.—Oldham v. 
Bentley, 6 B. Mon. 431. 

The fifth charge is also clearly erroneous. The declaration 
and evidence both show, that the representations and war- 
ranty of defendants were not made “as to the original plan 
of the roof”, nor as to any particular plan of the roof; but 
these declarations and warranty of defendants were that they 
could and would put on said building a tin roof which would 
fiot leak for twenty years. A material change “in the plan 
of the roof” could not exempt them from all liability, when 
it is clear that they proceeded (without any objection as to 
any change in the plan of the roof) to put on a tin roof, which 
leaked badly and injured the house, and received their pay 
for the same according to the agreed price—the very price 
fixed for putting on the roof. The charge is against law, and 
not warranted by the evidence.—Carey v. Hughes, 17 Ala. R. 

The sixth charge is also erroneous. Even if the plaintiff 
himself, or his authorized agent, had paid defendants the 
agreed price for their work, “after the discovery of such leak- 
ing, aud a full knowledge of all the facts connected therewith”, 
such payment could not have operated, per se, as a bar to this 
suit or to a recovery on either count. Such payment is neither 
a waiver of the fraud or warranty.—Huckabee v. Albritton, 
10 Ala. 657. Such payment is neither a release, nor receipt 
of something in satisfaction for the wrong done,-—one of which 
is essential to destroy a right of action.—Leavitt v. Smith, 7 
Ala. 182, and cases cited on that page. But the payment was 
not made by plaintiff or his agent, but by Wright, who never 
was the agent of plaintiff, as the proof shows. As soon as 
the roof leaked and injured the house, a right of action vested 
in plaintiff, which has never been released nor satisfied. The 
leak continues since the alleged payment, and the damages 
are continuing. How can such payment to defendants, of the 
agreed price of their work, destroy plaintiff’s vested right to 
recover not only for the damages done before such payment, 
but the damages done since such payment? “ Whenever an 
injury is, in its nature, continued, there can be no question 
that the party injured is entitled to recover for all damages 
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sustained previous to the trial.”—Pepoon v. Clark, 1 Mills’ 
Const. Rep. (S. C.) 65-137; Puckett v. Smith, 5 Strob. Law 
Rep. 26. , 

The argument of defendant’s counsel, that all the charges 
ought to be grouped together and reconciled, is unsound. If 
that were done, parties might (and would often) be deprived 
of their legal rights, because this court can never tell under 
what particular charge the jury found their verdict. For 
instance, in this case, several of the charges tell the jury that 
if they believe a few specified facts, they must find for defend- 
ants. How can this court say that the jury did not find theig 
verdict under only one of those charges? And how can this 
court tell under which one of those charges the jury did find? 
The rule is clear, that however correct one charge may be, 
yet if another charge is given which is incorrect, this court 
will reverse. That is the true doctrine.—Holmes v. The State, 
23 Ala. 17. The argument that the jury have found that 
plaintiff knew it was impossible for defendants to make such 
a roof as they represented and warranted they would make, 
is not sustained by the record. No charge turned upon that 
matter singly ; and if it had, this court could not say that the 
jury found under that charge, for they may have found under 
one of the other charges. Wach charge must be judged by 
itself, in connection with the evidence. Thus judging the sev- 
eral charges, not one of them Jays down the law correctly: 
they severally deny the plaintiff the rights which the law se- 
cures to him. 

The case of Gilmer v. Ware, 16 Ala. 252, has no application 
to this case: the facts of that case place it in a different class 
fronr this. 

No court of justice can, on deliberation, sustain the defences 
relied on here ; for “ wherever there is a deceit, coupled with 
an.injury, an action on the case will lie.’—Morgan v. Patrick, 
7 Ala. 187; Oldham v. Bentley, 6 B. Mon. 431. It matters 
not in what the deceit may consist—whether in a false repre- 
sentation by men of skill, respecting a matter in their own 
trade, that they would do a possible or impossible thing, or 
in a false warranty that they would do a possible thing or an 
impossible thing. Men of skill have no legal right to deceive 
and acquiye money by their deceit, and then with that.money 
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in their hands to say to the injured party, “You ought to have 
known, or might have known, that we could not do what we 
said we would do for you; that we were telling you a false- 
hood, in order to get your money.” 


Warts, Jupce & JACKSON, contra : , 
1. The declaration was demurred to in the court below, on 
the ground that case and assumpsit are joined in different 
counts. The demuurrer, we think, was erroneously overruled. 
however, case and assumpsit are not joined in the declara- 

n, one of the counts is a count in case for a deceit, and the 
other a count in case for a false warranty. But take the declara- 
tion as it is stated to be by appellant, and still no principle 
can be deduced therefrom which will avail him, or affect the 
case in its present aspect. Whether a warranty was made or 
not, it is clear that a contract was entered into between the 
parties. A contract, or undertaking, is set forth in each count 
of the declaration. The gravamen of the complaint, in each 
count, is, that defendants did not comply with or perform the 
contract, as set forth, in consequence of which (it is alleged) 
injury and damage have resulted. Under the averments of 
the declaration, then, plaintiff below was not entitled to re- 
cover, unless there was a valid contract between the parties. 
We contend that the contract was impossible of performance, 
and therefore void. “Lex neminem cogit ad vana aut impossi- 
bilia.”—Story on Cont., p. 379, $462; Chitty on Cont., mar. 
p- 58; i., mar. p. 630; Parsons on Cont., 382-3-4. 

Contracts void because founded upon impossible considera- 
tions, are divided into two classes—lIst; those void because 
founded upon a consideration impossible in fact; and, 2d, 
those void because founded upon a consideration impossible 
in law. For instances of each class, see Story on Cont., p. 
379, $462. The contract in this case comes within the first 
class; and it is, consequently, a question of fact to be decided 
by a jury, whether it be possible or impossible of performance. 
No court could judicially know whether or not atin roof 
could be built that would not leak any for twenty years; or 
whether or not a man could “go from Westminster to Rome 
in three hours.” In this case, the question of possibility or 
impossibility of performance was submitted to that tribunal 
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which alone could decide it—the jury. Their decision upon 
it is final, and it cannot be disturbed by this court, whether 
properly or improperly decidéd, if there was evidence upon 
which it might have been decided ; and the court below did 
not err in laying down the law.upon the question. 

Did the court err in either of the charges to the jury on 
this question? Take the charges given, separately and singly, 
or collectively, and there is no error-in either. The point of 
defence being that the caiftract was void because it was founded 
upon a consideration impossible in fact, and évidence that such, 
was the fact (viz., that if was impossible to do the act undesilt” 
taken to be done) having been inttoduced before the juty, 

the, court below could not-have done otherwise than to charge 
the Jaw as it is laid down in the first charge given. But to 
prevent misapprehension, or the jury from being misled by 
the said first charge, the court below, for the benefit of the 
plaintiff, gave the second charge. The second charge was in 
explanation of the first, and favorableto the plaintiff, although 
he excepted to it.. The third charge, given in the same con- 
nection, was given at the request of plaintiff; and we contend 
that said third charge was erroneous, as against the defendants. 
It is not contended, that under the supposed state ef facts, 
Williams would not be responsible. He would be liable in 
an action on the ease, but not for not performing his contract, 
as is this.action : the action should be for “falsely and fraud- 
ulently representing.that he could cover the roof with tin so 
that it would not leak any for twenty years, when he knew 
that it was impossible in fact so to do; and that plaintiff, not 
knowing to the contrary, relied and acted upon the represen- 
tation to hisinjury.” Such an averment would have authorized 
such a charge as the third charge to be given. The fourth 
charge is intimately connected with the third, and whether 
properly or.improperly given, is immaterial ; for, the declara- 
tion being upon a contract, if that contract is void for an 
impossible consideration, it matters not whether McGar and 
Williams, either one or both, knew, or did not know, that the 
consideration was possible or impossible ; or whether either 
one or both might, or might not, with due diligence, have 
known it; for no count in the-declaration was ‘framed: with a 
view to.hold Williams liable for a fraud, in any other aspect 
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than for not performing his contract. . Hence, if there should 
be error in the fourth charge, it is error without injury. If 
an action be brought upon a cdntract, no.matter whether it 
be case or assumpsit, if the contract is vojd for an impossible 
consideration, knowledge or want of knowledge (in either one 
or both of the parties) that the contract is void.for this reason, 
is wholly immaterial. 

2. But it is contended by counsel for the appellant, that the 
doctrine of ‘impossible consideratidns” has no application to 
this case. This doctrine has application to every contract 
ounded upon a consideration impossible in fact, as well as 
impossible in law.—See Story, Chitty, and Parsons, on Con- 
tracts, supra. In the language of Lord Kenyon, in Nerot v. 
Wallace, 3 Term Rep. 17, “The ground on which I found my 
judgment is this: that every person who, in consideration of 
some advantage either to himself or to another, promises a 
benefit, must have the power of conferring that-benefit, up to 
the extent to which that benefit professes to go, and that not 
only in fact, but in law.”—3 Term Rep. 17. 

There is a distin¢tion between contracts impossible in their 
nature, and impossible in fact, on account of contingencies not 
provided for. For the distinction, and cases illustrative of 
the distinction, see Story on Cont., pp. 380-81, § 463. The 
contract in this case is of the former nature; for the jury 
found upon the evidence, under the charge of the court, “ that 
no possible skill, labor, or expenditure,’? could accomplish it. 

It is also said that the doctrine of “impossible considera- 
tions” does not apply to this case, “because it is founded upon 
a reason that does not exist in or apply to this case”; for, it 
is said, it applies only to cases where “no possible benefit can 
be derived to the one party, and no detriment to the other.” 
This is not, cannot be so, and the authorities cited do not 
sustain the position. Parsons on Contracts, cited to sustain 
it, says: “ One may make a promise which it is utterly impos- 
sible to perform, and nevertheless the*promisee may derive a 
positive advantage from it. In such a case the advantage 
would be a good consideration, but not the promise by itself.” 
Parsons on Cont. 383. 

3. We have been considering the case upon the supposition 
that the contract is the gravamen of the action in both counts 
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of the declaration. But inasmuclr as it is céntemded that both 
counts are good, as upon:a contract ‘with a warranty, as well 
also as for a deceit in making fraudulent representations, 
irrespective of: any contract, we will now notice ‘the’ ¢ase in 
this double aspect. Take the case in either aspect, and (aH 
the evidence being set out in the bill of exceptions) this-court 
must, perceive and hold that MeGar was not entitled to re- 
cover. In the contract and warranty aspect of the case, he 
was not entitled to a verdict, because the contract and war- 
ranty was to do an impossible thing. In the othér aspect of 
the case (there being ‘no contract. or warranty), he was not’ 
entitled to recover, because, by the payment of the money for 
the work done, with a full knowledge of all the facts consti- 
tuting the fraud, if any, he elected to waive the fraud, and 
could not afterwards set it yp.—Gilmer v. Ware, 19 Ala. 252. 
The foregoing propositions being correct, in neither aspect of 
the case was MeGar entitled to recover; and if there was 
error, it was error without injury. 

4. The doctrine of estoppel in pais, which is invoked for the 
aid of McGar, has no application to the case, except in so far 
as it applies to estop McGar from suing for a fraud which he 
has waived. If it applies, as contended for by counsel on 
the other side, it follows, that if one contracts to perform a 
physical impossibility, and represents that he can do it, al- 
though the contract be void and impossible, yet it must be 
performed! There must be mutuality in an estoppel, for “one 
who is not bound by, cannot take advantage of it”: “it must 
be reciprocal te every intent.”—Lansing’ v. Montgomery, 2 
Johns. 382; Bolling v. Mayor, 3 Rand. 563. And estoppels 
are not favored.—4 Mass. 180; 7. 273; 9 Pick. 520. And 
they must be certain to every intent, and precise and clear.— 
3 Miss. 529. Further: “where it appears, -in that which 
would otherwise work the estoppel, that the act or deed is 
void, the party is not estopped from showing the truth.”— 
Sinclair v. Johnson, 8 Cow. 548. 

5. It is said- that appellees deceived McGar nile the deceit 
acquired money, which they have in their pockets,—and that 
with this money in hand, they say to MeGar, “ You ought to 
have known we could not do what we promised to do.” If 
we have McGar’s money, the law presumes he got the worth 
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of it, or he-would not have voluntarily paid it,.with a full 
knowledge of.all the facts. That we have a right to defend 
when sued upon the contract, we shave already shown ; and 
that thé fraud, if any, has been waived by McGar, has also 
been shown. 

_ There is no error in the fifth charge ; but if there is, it is 
error without injury ; for all the ev idence is set out in the 
bill.of exceptions, and from it it clearly appears he is not-en- 
titled to recover, irrespective of the matter charged upon in 
said fifth charge. 

6. The sixth charge is fully sedate by Gilmer v- Ware, 
19 Ala. 252. 


&y 


CHILTON, C. J. —In Oldham v. Bentley, 6 B. Mon. 428-31, 
the rule of law i is stated, with much accuracy, to be, that a 
false and fraudulent representation, made by one party toa 
coytract, whereby he makes gain to himself and occasions loss 
to the other party, gives to the defrauded party a cause of 
action for the deceit ; provided, the representation relate to a 
matter deemed material, and as to which the deceived party 
has a right to require a promise from the other, or to look to 
him for a true representation. 

Let us apply this rule to the case peleve us. The defend- 
ants followed the business of putting. on tin roofs, and it was 
material, as furnishing a strong inducement for the plaintiff 
to employ them, to be informed as to the extent of their skill, 
and the length of time which a roof put on by them would 
last without leaking. The plaintiff had a right to rely upon 
their representations as to these matters, for they are supposed 
to be peculiarly within their knowledge, pertaining to their 
art or calling; and if they made false representations, 
whereby the plaintiff was induced to employ them, and have 
thus knowingly deceived and defrauded the plaintiff by caus- 
ing him to believe that they could put on a tin roof which 
would last twenty years without leaking, we know of no 
principle of law which would allow them to hold on-to the 
gains from such a transaction, and avoid all liability, upon 
the ground that the representation which constituted the. in- 
ducement for the plaintiff to part with his money was not only 
falsé, but incapable of being made good. If the plaintiff-was 
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deceived by ‘the false ‘and fr audulent repr resentations mage by 
the defendants, to his injury and their gain, it would be.ta 
allow them ‘to take advantage of their own wrong, to penmit, 
them to set up the impracticability of making good their rep- 
resentation as a reason for retaining such gain. ‘“‘ The law”, 
it is said, “ will not sanction dishonest, views and practices, 
by enabling an individual to acquire thrqngh the mediuni of 
his deception any right or interest.”—Broom’s Maxims 320, 

While’ it is. certainly true, that the law.will not seek.to 
conipel a man to perform that which is either vain or fruitless, 
or which he cannot possibly perform, at the same time it will 
not permit him, by false and fraudulent practices or assertions, 
to obtain money as the price of a proffered good which he 
cannot confer. The fraud and consequent injury constitute 
the wrong for which the law gives the remedy ; and in this 
form of action, regard can be had to the nature of the repre- 
sentation, or thing promised to be done, only so far as is 
necessary to determine whether these essential requisites 
exist, and the quantum of the damages sustained. 

If a man. contract with another that he will build a tower 
which shall reach to the moon, this would be vain, foolish, and 
impossible in the nature of things. It would create no obli- 
gation, for the maxim, “Lex non cogit inpossibilia”, would 
apply. Noone, liaving sufficient capacity to contract at all, 
could be deceived in a matter so obviously ridiculous and im- 
practicable ; and consequently, no action of deceit would Tie 
for any such false assurance or representation. But it is very 
different in a case like the one before us, where persons hold- 
ing themselves out to the world as skilled in a particular 
branch of mechanics induce others to incur expense and part 
with their money, upon false and fraudulent assurances that 
their skill will enable them to accomplish results which, al- 
though hitherto deemed unattainable, are not manifestly absurd 
and essentially impracticable in the nature of things. Con-. 
cede that workmen are generally agreed that a tin,roof cannot 
be made which-will last twenty years without leaking; still it 
is not palpably impossible, if it beso at all. There is nothing: 
in the natore of things, whicli renders it absurd or. ridiculous 
to believe-that humfn skill and ingenuity. has. attained, or 
may attain, to such a result ;. hence there is no reason why the 








! 
486 ALABAMA. 


i ne a es 


‘MeGiar 1 v. Williams. / 


defendants, could hot have committed a fraud, or made | a 
false warranty, respecting it. They are, as we have said, 
workmen, supposed to be skiiled in this branch of business ; 
and however improbable the result which they proposed to 
attain, the plaintiff might well have reposed upon the presump- 
tion that they knew the completion of the duty they had under- 
taken‘was within the compass of their power.—Broom’s-Legal 
Maxims, p. 121, and notes. We come, therefore, to the con- 
elusion, that the court erred in submitting to the jury, as a 
turning point in the cause, the question as to the practicability 
of‘making good their assprance, or representation, on the part 
of defendants, that the roof should Jast twenty years without 
leakmg. The true question was, whether the representation, 
if made, was false, arfd whether the plaintiff was deceived 
thereby to his injury. That they promised more than their 
skill would enable them to perform, neither lessensthe fraud 
nor in auy way mitigates the injury. 

We think the court very correctly laid down the law in 
the fifth charge. If the defendants’ representations, or war- 
ranty, related to putting a roof upon the building to be erected 
after a given plan, and the plaintiff caused a material change 
to be made in the building without the consent of the defend- 
ants, ther eby rendering it necessary to make a material change 
in the form of the roof, the plaintiff must be considered as 
having abandoned the original contract, and could not be al- 
lowed to hold the defendants bound by any agreement or rep- 
résentations made with respect to the original plan. If, on 
the other hand, the agreement and representation as to the 
character of the roof had no reference to any particular plan 
or form of the roof, and the defendants proceeded, under 
their contract, without any Objection to the alteration of the 
plan, to put the roof on the building, then the change, although 
it might have rendered it more difficult to cover securely, 
would not affect the defendants’ liability. 

The court below, we are of opinjon, committed an error in 
giving the sixth charge, as to the effect of the payment. It 
was not an absolute bar to «a recovery, on either count, but 
was a‘circumstance to be weighed by the jury, as tending to 
show that no fraud was committed. It was for them to decide, 
whether tlie plaintiff, or his authorized agent, with a full 
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knowledge of the defects, would have completed the payment 
without objecting to the work, if the defendants had falsely 
and fraudulently promised, or represented, that the roof which 
they would put on would last twenty years without leak- 
ing any. . ; 

This case is distinguishable from Gilmer v. Ware, 19 Ala. 
252,-cited by defendants’ counsel. Here, the fraud (if any) 
and injury were consummated before the payment; and to 
hold the payment to be a bar, would give it the effect of re- 
leasing a right of action which had already accrued. ‘In that 
case, however, the contract, so far as the purchaser was eon- 
cerned, was inchoate ; and being fully advised of the fraudu- 
lent circumstances, before he completed the contract by com- 
plying with his bid, the purchaser could not have been de- 
ceived, but elected to take the property as it was-by paying 
for it; thus, as it were, incorporating the alleged fraudulent 
circumstances into the contract. The payment in this case, 
if made with a full knowledge of the defects or leaks in the 
roof, is, at most, but evidence to be weighed by the jury,.tend- 
ing to show that no false or fraudulent representation was 
made to the plaintiff’s injury. It cannot operate as an estoppel 
in pais, nor as a release or waiver of an existing cause of 
action.—Huckabee v. Albritton, 10 Ala. 657. 

Let the judgment be reversed, and the cause remanded. 


4 
Ricer, J., having been of counsel, did not sit in this case. 





McTYER vs. STEELE Et At. 


1. The general rule is, that to make the principal personally liable on a writ- 
ten contract made by his agent, it must be executed in the name of the 
principal, and appear to be his own contract ; but there are many exceptions 
to this rule, one of which is, that a bill of lading, signed by the master of a 
vessel in his own, in the ysual course of employment,.will bind: the owner. 

2. A bill,of lading may partake of the character of both a receipt and a con- 
tract, and in the latter quality cannot be varied or contradicted by parol 
evidence ; but this principle does not apply to parol testimony which shows 
that it is the contract of other persons than him in whose name it-is executed. 
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ApPpEAL from’ the Circuit Court‘ of Perry. 
Tried before the Hon. THos. A. WALKER. 


TRESPASS ON THE CASE by William MeTyer against Wil- 
liam Hendrix, William S. Hanna, and John C. Steele, as 
common carriers, to recover damages for defendants’ breach 
of duty and contract in failing to deliver to the consignees 
fifteen bales of cotton, which were shipped by plaintiff on 
board their flat-boat, and were consigned to McDowell, 
Withers & Co. at Mobile. The defendants severally pleaded 
not guilty, in short by consent. 

On the trial, as the plaintiff’s bill of exceptions shows, 
“the plaintiff offered in evidence a bill of lading, of receipt, 
which was in the following words and figures, to-wit : 

‘Received of W. McTyer fifteen bales of cotton, in good 
order, which I promise to deliver in the port of Mobile, in 
like condition, to McDowell, Withers & Co., at $1 per bale ; 
marked thus, W. MeTyer; 2 bales of the lot marked W. 
McTyer the bagging and rope excepted, and J. K. April 6, 
1852’. (Signed) ‘J. C. Steele’. 

“Plaintiff then offered evidence, tending to show that he 
had placed on a flat-boat fifteen bales of cotton at the time 
and place mentioned in the bill of lading and declaration ; 
that the boat had been run on a log or snag in the Cahaba 
river, so as to submerge and ruin the cotton, and cause a total 
loss to the owner. He also offered testimony, tending to 
show that the said boat was purchased by John C. Steele, 
but at the time of the purchase he directed the builder to call 
on Hendrix and Hanna, the other defendants, for his pay ; 
also, that before the delivery of the boat Hendrix called upon 
the builder, and said to him, that he wanted the boat upon 
which plaintiff’s cotton was shipped, and also another boat, 
as soon the river should rise ; and it was proved, also, that 
said Hanna did afterwards pay for said boat. Plaintiff then 
offered to prove as a circumstance in the case, that said John 
C. Steele, at the time of giving said receipt, or bill of lading, 
was and had been notoriously insolvent ; but to the intro- 
duction of this proof of Steele’s insolvency, the other defend- 
ants (who alone appeared and defended. the suit) objected, 
and the court excluded the same ; and:to this plaintiff excepted. 
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“ Plaintiff proposed to prove, by parel, in order to connect 
said;Hendrix and Hanna with said Steele and bill of lading, 
aid show them liable to plaintiff, that said Steele was the 
chief officer on said boat, to-wit, pilot or captain thereof; and 
then proposed to prove, by one O. Belcher. that he (Belcher) 
had been for many years a captain, or pilot, on a flat running 
said Cahaba river, and that it was a part of the captain or 
pilot’s duty to give receipts and bills of lading for freight, 
such as was given in this case for freight received on said 
boat; and that said boat was, and was known to be, the 
property of said Hendrix and Hanna. To this evidence said 
Hendrix and Hanna objected, on the ground that no liability 
could be fixed on them by such parol evidence, after plaintiff 
had introduced and shown said bill of lading for the cotton 
sued for. The court sustained the objection, so far as said 
Hendrix and Hanna were concerned, but allowed it to go to 
the jury as against Steele; and to this ruling of the court 
plaintiff excepted. 

“Plaintiff then proposed to prove, by parol, that said 
Hendrix and Hanna had, as partners, been engaged for 
several years as common carriers in the transportation of 
cotton on said river ; that notwithstanding said Steele had, 
in‘some instances, given a receipt, or bill of lading, to others 
for cotton shipped on the same boat, yet said Hendrix and 
Hanna, in other ‘instances, had given receipts and bills of 
lading in their own names to others, for cotton shipped on the 
same boat. This eviderice, on the objection of said Hendrix 
and Hanna, the court ruled inadmissible, and to this plaintiff 
excepted. 

“Plaintiff further offered to prove, by parol, with a view, 
in connection ‘with other facts, to show the liability of said 
Hendrix and Hanna as common carriers, and in order to 
connect said Hendrix and Hanna with said Steele in his lia- 
bility to plaintiff—that acts of ownership were exercised 
over said boat by said Hendrix and Hanna, both before and 
after the same was wrecked, in the presence of plaintiff and 
others; that they received freight for the same, and. gave 
bills of lading therefor in their own names. This evidence, 
also, on the objection of said Hendrix and Hana, was held 
inadmissible, and plaintiff excepted. J 








490 ALABAMA: 


MeTyer v. Steele et al. 








“The enna ther charged the jury, that the bill of lading 
sued on in this case, was of a two-fold character—first, a re- 
ceipt ; and, secondly, a contract to carry and tleliver cotton 
in Mobile ; that, as a receipt, it‘may be explained or contra- 
dicted by proof; but, as a contract for carrying and deliver- 
ing cotton, &c., it cannot be contradicted by parol proof; 
and therefore the parol evidence offered by plaintiff, to con- 
nect said Hendrix and Hanna with said bill of lading, and 
thus to fix a liability.on them, was inadmissible as to them, 
and therefore excluded, but admissible and good as to Steele. 
To this charge, also, plaintiff excepted.” " 

In consequence of these rulings of the court, the plaintiff 
was forced to take a nonsuit; which he now moves to set 
aside, and assigns all the rulings of the court against Inm for 
error, 


JosEPH R. Joun, for the appellant : 

1. The insolvency of Steele was proper evidence for several 
purposes: Ist, to show the relationship of the parties ; 2d, to 
show that the contract, although signed by him -alone, must 
have been signed as master, or as agent for himself and his 
co-partners ; 3d, to rebut the presumption that credit was 
given to him alone. 

2. ‘The owners of a vessel, employed in the transportation 
of merchandise and produce, are responsible on a bill of 
lading signed as this was, when it is shown. that the person 
signing it is master of the vessel; and this may be shown by 
such proof as was proposed in this case. —Story on Contracts, 
p. 287, $$ 368, 370, 371; Story on Bailments, p. 326, §§ 506, 
507; May v. Babcock, 4 Ohio 334; Deford v. Seinour, 1 
Smith’s R. 325, cited in 10 U. S . Digest, p. 208, § 313. 

3. The testimony excluded tended ‘to show a joint owner- 
ship inthe boat ; and as the owners would be liable under 
such a contract as here shown, the testimony ought not to 
have been excluded. The question was not whether it’was 
sufficient, but whether it was legal. If the defendants were 
partners in the boat, or in the transportation of cotton on the 
boat, as alleged, then they would be liable on a contraet in 
regai‘d to the business’ of. the partnership, though’ made by 
one partner in his own name.—Story on Partnership, $$ 103 
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to 107; Collyer o on Partnership, § 386; Owings & Oo. v. 
Trotter & Scott, 1 Bibb’s R. 157. 

4, The court was clearly in error, in supposing that this 
evidence tended to vary or contradict the bill-of lading. It 
had no such effect.—Story on Agency, (4th ed.) § 270, n. 3. 

5. If the cotton had been delivered in Mobile, the defend- 
ants could have recovered from plaintiff the price for: the 
freight, by showing that Steele was their agent, and received 
the cotton for them, although he signed the receipt for it in 
his own namée.—Edwards v. Golding, 20 Vermont R. 30. If 
so, plaintiff can enforce the coutract against them, by making 
the same proof, as the contract must be mutual. 


Wm. M. Murray and |. W. Garrort, contra: - 


1. The rule is inflexible, that if a written instrument is 
perfect and complete in itself; parol evidence cannot be re- 
ceivea to add another term to it, or change its legal effect. 
West & West v. Kelly’s Executors, 19 Ala. 353; Walker v. 
Clay & Clay, 21 7. 797. It is conceded, that receipts for 
the payment of money, or in discharge of a contract, thay be 
explained by parol proof; but there is a broad distinction 
between receipts of that nature, and the bill of lading in this 
case, which was the foundation of the action. So far from 
being the discharge of a contract, the writing was the com- 
mencement of the liability. This distinction was taken in 
Smith v. Brown, 3 Hawks’ R. 581, a case very similar to this ; 
and it was there expressly decided, that parol evidence is not 
admissible to vary or contradict the writing. To the same 
effect are the following authorities: 1 Greenl. Ev: § 305; 
Barrett v. Rogers, 7 Mass. 297; Benjamin v. Sinclair, 1 Bail. 
174; May v. Babcock, 4 Ohio R. 334. The plaintiff pro- 
ceeded upon the contract as valid and subsisting ; while it is 
only by repudiating it as fraudulent that he is permitted-to 
vary or contradict it by parol proof.—Dixon v. Barclay, 22 
Ala. 380. - 

2. The insolvency of Steele had nothing to do with’ the 
liability of the other defendants. 7 Boaley v. — 22 
Ala. +666. 

3. The evidence of Belcher, as to the length of time-he had 
been on the river, was entirely.irrelevant. The object in 
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offering it probably was, to prove a custom; but the proof 
does not pretend to show a custom, and, even if it did, it 
could have nothing to do with the construction of a contract. 

4. The fact that Hendrix and Hanna had given receipts, in 
their own names, for cotton shipped on the same boat, can 
throw: no light on the bill of lading in this case. Each ease 
must stand or fall by itself. Hendrix and Hanna might well 
be the owners of the boat, and still in no way liable-—Sims 
& Scott v. Jones, 6 Port. 138. Steele, Hendrix, and Hanna 
might each bind himself separately as a common carrier, 
although all were on the same boat.—McClure v. Richardson, 
1 Rice’s R. 215; 1 Sup. U.S. Digest, p. 245, § 107. 

5. Even if Steele was a partner with the other defendants, 
he had the right to bind himself individually ; and the bill of 
lading clearly shows, on its face, that he intended to bind 
himself only. 


GOLDTHWAITE, J.—The general rule is, that to make 
the principal personally liable, on a written contract made by 
his agent, it should be executed in his own name, and appear 
to be his own contract.—Story on Agency, § 161. But there 
are many exceptions to this rule. Thus it is well settled, that 
a captain of a ship has an incidental authority to make all 
contracts belonging to the ordinary employment of the vessel, 
and if he enters into such centracts inhis own name, although 
he may be personally liable, his principal is also responsible. 
Pickering v. Holt, 6 Greenl. 160 ; Abbott on Shipp. part 2, 
ch. 3, § 1, ed. 1829; Story on Agency, § 161, 162, and cases 
there cited. So, a bill of lading, signed -by the master in his 
own name, in the usual course of the employment of the ship, 
will bind the owner.—Story on Agency, § 161. It4ds true, 
that such a writing may partake of the character both of a 
receipt and contract, and that, in its latter quality, it is not 
to be contradicted by parol ; but evidence to fix a liability on 
others than the party who signed it, is not varying the con- 
tract in the sense. meant by Mr. Greenleaf in his work on 
Evidence, ’§ 305. Testimony could not.be received to show 
that the article shipped was to be delivered at a different 
port, or to other consignees ‘than those specified in the bill of 
lading. As to these and like matters, it is properly regarded 
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as a contract, and governed by the same rules ; but the prin- 
ciple does not shut out testimony, which shows that it is the 
contract of other persons than him in whose name it is 
executed., 

It follows from what we have said, that if the bills of lading 
were executed by the captain, or chief officer of the boat, and 
in the usual course of its business, the contract, although 
made in his name, was equally the contract of the owners. 
Any facts, therefore, which conduced to show the ownership 
of Hendrix and Hanna, were proper, in connection with 
other facts, as making out one link in the chain against them, 
and the evidence to that effect was improperly rejected by 
the court. 

From what we have said it follows, also, that the charge 
of the court, to the effect that Hendrix and Hanna could not 
be connected with the bill of lading by parol proof, wag also 
erroneous. 

The judgment of nonsuit must be set aside, and the cause 
remanded. 


. 





HARKNESS vs. SEARS & WALKER. 


1. In the United States, public policy requires, (and the adjudicated cases 
have decided,) that the same protection which the common law in England 
afforded to fixtures erected for the purposes of trade, should be extended to 
erections for agricultural purposes. 

2. As between vendor and vendee, the stationary machinery by which turning- 
lathes or other portable machines which are of equal value everywhere are 
impelled, if erected on the land by the vendor during his ownership, for his 
own use, for the purposes of either trade or agriculture, and fixed in or to the 
ground, or to-some substance which has already become a part of the free- 
hold, are irremovable fixtures, which pass to the vendee under the deed for 
the land. 


APPEAL from the Circuit Court of Greene. 
Tried before the Hon. Gro. D. SHortriIpDGr. 


Tus action was commenced by Sears & Walker against 
Robert Harkness, before a justice of the peace, in March, 1854, 
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to recover “damages in a sum not exceeding fifty: dollars. for 
trespass.” The defendant took an appeal from the justice’s 
judgment to the Circuit Court, where another trial was had, 
which resulted in another judgment against him under the 
rulings of the court. 

The bill of exceptions shows these facts: “On ‘the trial, 
there was evidence offered by the defendant, conducing to 
show that one, McCullough was the owner of ten acres of land 
in the vicinity of the town of Clinton, on which he resided 
and carried on his trade as a cabinet. workman ; that for the 
purpose of assisting him in his trade and work,- about. five 
years since, he erected on said lot a turning-lathe, which was 
propelled by horse power, and a large cog-wheel, let into the 
ground, on a block of wood, upon a pivot, and a band-wheel 
connected with said turning-lathe and cabinet shop; all like 
the running gear of a gin, and used by said McCullough alone 
for the purpose of his trade; that in July, 1853, said McCul- 
lough sold said lot of land to plaintiffs, and conveyed the 
same to them by deed, without specifying any part of said 
machinery, lathe, and cog-wheel. -There was evidence, also, 
conducing to show that said McCullough remained on said land 
until December, 1853, and, as he was about to remove from 
the State, he sold said turning-lathe, cog-wheel, and band- 
wheel to one P. Freeman, for fifteen dollars; and that the 
defendant,.as the agent of said McCullough, delivered and 
hauled said turning-lathe, cog-wheel, and band-wheel to said 
Freeman, a few days after said sale. 

“The court charged the jury, that if they believed from 
the evidence that said cog-wheel was attached to the said lot 
of land, in the ordinary way, on a pivot resting on a block of 
wood in the ground, in the same manner in which the run- 
ning gear of a gin is attached, then the said cog-wheel was a 
fixture, and passed to-the plaintiffs by said deed; to which 
charge the defendant excepted, and asked the court to charge 
the jury, that under the state of facts in evidence, as above 
recited, the said cog-wheel was not a fixture, and did not pass 
with the freehold under said deed ; which charge the court 
refused, and the defendant excepted.” 

The charge given, and the refusal to charge as requested, 
are now assigned ‘or error. 
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Wu, P., Wess, forthe appellant: ,; 

A fixture is defined by Chitty to be, “a personal chattel 
annexed to the freehold.”——Chitty on Contracts, p. 314. 1. 
It must’ be fixed or fastened in or to the ground—actually an- 
nexed.— Walker v. Sherman, 20 Wend. 636. 2. It must -be 
adapted or appropriated to the use or enjoyment of the realty 
to which it is annexed.—Jd. ; Teaff v. Hewitt, 1 Ohio St. R. 
530; Amos & F. on Fixtures, p. 11. 3. The intention: of the 
party making the annexation may be inferred, 1st, from the © 
nature of the article; 2d, from the structure and mode of an- 
nexation ; and, 3d, from the use or purpose for which it is 
made.—Teaff v. Hewitt, supra. 

Applying these criteria to the case at bar, ‘it will appear 
that the cog-wheel was not a fixture, and did not pass with 
the land. 1. It was slightly attached or set on a pivot, and 
could be removed without injury to the freehold. 2. It was 
not adapted to the use or enjoyment of the freehold, as the 
rinning gear of a gin on a cotton plantation, as in the case of 
McDaniel v. Moody, 3 Stew. 314. 3. It was erected and 
used by McCullough for the purpose of his trade, as shown 
by the structure and mode of application. 

Machinery let into caps, or blocks of timber, have been 
held removable:—Chitty on Contracts, p.321; Davis v. Jones, 
3B. & A. 165; Lawton v. Lawton, 3 Atk. 14; 5 Den. R. 337. 

The taking away of the cog-wheel, even if it were a fixture, 
could only be sued for by ‘action of trespass quare clausum 
fregit, and not by suit before a justice—Sturgis v. Warren, 
11 Vermont R. 433. 


S. F. Hats, contra: 

It is to be observed, that the question here arises between 
vendor and vendee, and not between landlord and tenant ; 
and therefore the rule in the latter class of cases has no ap- 
plication, and the cases are not authority. 

For the appellees it is insisted, that the cog-wheel has all 
the requisites necessary to constitute a fixture—that is, Ist, 
it was annexed to the realty ; 2d, it was stationary in its 
character, and appropriated to the use and purposes of the 
work-shop, and that part of the realty with which it was con- 
nected ; and, 3d, the person who placed the wheel on the 
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land was, at the time, the owner of the fee, and it must there- 
fore be intended that the annexation was made as a perma- 
nent accession:to the freehold, and so intended by, McCul- 
lough when he made it.—See Teaff v. Hewitt, 1 Ohio St. R. 
522-40, and cases there cited. 

Upon a careful examination of all the authorities, these two 
propositions will be found true: Ist. That the relaxation of 
the rule in relation to fixtures, in favor of trade, applies only 
as between landlord and tenant, and not as between vendor 
and vendee, nor between heir and executor. 2d. The motive 
power of machinery, which is stationary in its nature, as be- 
tween vendor and vendee, is always regarded as a fixture, 
and passes with the freehold ; whilst the machinery propelled 
is sometimes regarded as a fixture, and sometimes as a per- 
sonal chattel, dependent upon the manner in which it-is an- 
nexed or attached to the realty. —McDaniel v. Moody, 3 Stew. 
314; Hancock v. Jordan, 7 Ala. 450; Miller v.. Plumb, 6 
Cowen’s R. 666; Sparks v. The State Bank, 7 Blackf 471; 
Colegrave v. Dias Santos, 2 Barn. & Cress. 76; 9 Serg. & 
Low. 30; Goddard v. Chase, 7 Mass. 433; Noble y, Bosworth, 
19 Pick. 314; Walker v. Sherman, 20 Wend. 636; Elwes v. 
Maw, 3 East’s R. 37; Powell and Wife v. Monson & Brin- 
field Man. Co., 3 Mason’s R. 459; Union Bank v. Emerson, 
15, Mass. 159; Vorhis v. Freeman, 2 Watts & Serg. 116; 
Pyle v. Pennock, 7b. 391; Winslow v. Merchants’ Ins. Co., 4 
Metc. 306; Despatch Line of Packets v.. Bellamy Man. Co., 
12 N. H. 154; Farrar v. Stackpole, 6 Greenl. 154. 


RICE, J.—The exceptions to the action of the court be- 
low present the question, whether the vendor, after the sale 
and conveyance of his land, can lawfully remove fixtures 
erected on it by himself, for his own use, during his owner: 
ship and before the sale and conveyance ; it appearing that ' 
the fixtures were erected for the purpose of assisting him in 
his trade, and used by him alone for that parpose. 

The general tule of the common law subjected everything 
affixed to the freehold to the law governing the freehold. 
This rule never was universal, nor inflexible, nor without 
exceptions. It was applied. most rigorously between execu- 
tor and heir, in favor of the latter; with more liberality be- 
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tween tenant for life, or in tail, and-remainder-man, or rever- 
sioner, in favor of the former; and with stillegreater gene- 
rosity between landlord and tenant. An exception in favor 
of fixturés erected for the purposes of trade, seems to have 
been almost as ancient as the rule itself.—Elwes v. Maw, 3. 
East’s R. 38: 

Thé common law of England, however, (as has been well 
remarked by the Supreme Court of the United States,) is not 
to be taken, in all respects, to be that of America. Our an- 
cestors brought with them its general principles, and claimed 
it as their birth-right; but they brought with them, and 
adopted, only that portion which was applicable to their con- 
dition. The country was a wilderness, and the universal 
policy was to procure its cultivation and improvement. The 
interest of the owner of the soil, as well as public policy, in 
America, required that erections for agricultural purposes, 
put upon the land by a tenant, should receive the same pro- 
tection in favor of the tenant, that was extended by the com- 
mon law of England to fixtures made for the purposes of 
trade. But'it is certain, that the general doctrine of the com- 
mon law of England, as to things annexed to the freehold, so 
far as it respects heirs and executors, was adopted by our an- 
cestors, and became part of the common law of America. 
And the same rule as to fixtures, that applies between- heir 
and executor, applies equally as between vendor and vendee. 
Van Ness v. Packard, .2 Peters 137 ; 2 Kent’s Com: 343 to 
347; English v. Foote, 8 Sm..& Mar. 444; Miller v. Plumb, 
6 Cowen 666; Despatch Line v. Bellamy Man. Co., 12 N: H. 
232; 20 Johns. 30; 1 Harr. & Johns. 291; 10 Barb. Sup. C. 
Rep. 496; see, also, the numerous cases cited by the counsel 
of appellee. 

It is settled by the adjudicated cases, as part of the common 
law of America, that as between vendor and vendee, the sta- 
tiondry machinery by which turning-lathes, or any of those 
machines which are portable and of equal use everywhere, 
are impelled, must be regarded as irremovable fixtures and 
part’ of the freehold, whenever such stationary machinery 
shall have been ‘erécted on the land by the vendor himself 
during his ownership; for his own use, and fixed in or to the 
ground, or to some substance already become a part of the 

32 
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freehold,—whether erected for the purposes of trade or agri- 
culture; and that such stationary machinery passes by the 
deed of the vendor to the vendee, conveying the land-on which 
it stands.—Preston v. Briggs, 16 Verm. 124.; Union Bank y. 
Emerson, 15 Mass. 159; Day v. Perkins, 2 Sandf. Ch. R. 364; 
Walker v. Sherman, 20 Wend. 636; Winslow v. Mer. Ins. Co.. 
4 Mete. 306; Hancock v. Jordan, 7 Ala. 448; Amos & Ferard 
on Fixtures 11. ’ 

It will be noticed, that the appellant, in removing the cog- 
wheel from the land, acted as agent of the vendor, (McCul- 
lough.) This then is, in effect, a case between vendor and 
vendee., This regarding it, thé court .below ammetns no 
error, and its judgment is affirmed. 





THE MAYOR, ALDERMEN, &c., OF MOBILE 
vs. ; 
ROWLAND & CO. 


1. Section 1 of the Code, which declares that the word ‘*per son”, when used 
therein, ‘* includes a corporation’as well asa natural person”, does not so 
control the puhegyecat sections (2516, et seg.) giving the process of: garnish- 
ment against “any person indebted to the defendant in attachment,” &c., 
as to authorize a garnishment against a public municipal corporation, to 
whom thosé sections, as shown by their provisions, are inapplicable. 

2. Process of garnishment does not lie against a public municipal corporation, 
to subject the salary of one of its police officers. 


APPEAL from the City Court of Mobile. 
Tried before the Hon. ALEx. McKuxstry. 


THis case was submitted to the decision of the court helow, 
as appears from the bill of exceptions, on the following agreed 
statement of facts : 

“ The plaintiffs (B. F. Rowland & Co.) regularly obtained 
their judgment, before a magistrate, against the defendant 
(H. C. Benje), for $21 26, besides costs. The money not 
being made under execution on said judgment, a garnishment 
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process was issued, in due form, andin strict accordance with 
the law, which garnishment was regularly served upon the 
city of Mobile. Said city, by its mayor, duly appeared, and 
objected to-make answer in the case, on the ground that said 
city could not be garnisheed, ynder any circumstances, in’such 
a ease ; and, also, upon the further ground, that said Benje 
was one of the police guard of said city, and that his wages 
could not be thus attached, for reasons of public policy, in 
such a case. These objections on the part of the city were 
overruled by the magistrate, and said-garnishee was ordered 
toanswer. Said city then made answer, by its mayor, and 
under its proper seal, ‘that said Benje is one of the members 
of the police guard of said city, amd is paid $66 66 for:his 
services monthly, payable at the end of each month; that at 
the end of the present month, said city will be indebted to 
said Benje, on account of his said wages, in the sum of .$66 
66.’ This answer was made in July, 1853, and the magis- 
trate rendered judgment thereon against said -garnishees, 
which judgment was in due form, and for the correct amount 
due on said original judgment. From this judgment said 
garnishees appealed to said City Court, and now insist upon 
their exemption from said garnishment process. Whereupon 
the court determined, that said city was subject to the process 
of garnishment, and that the facts disclosed by the answer 
would not protect the salary of said Benje from the attaeh- 
ment ; to which determination of the court said city excepted.” 

The rendition of judgment against thé appellants; on the 
facts disclosed by the record, is now assigned for error. 


Jno. T. Tay.or, for the appellants : 

1. Can a corporation aggregate be garnisheed under our 
laws? Section 2516 of: the Code provides, that an attach- 
ment may be executed by summoning “any person indebted, 
or having in his possession, or under his control,.property be- 
longing to the defendant.” Section 2517 provides, that “such 
person” shall appear, and answer on oath, according to the 
terms of the citation, and may, if required by the plaintiff, be 
compelled to answer orally in the presence of the court. If 
these acts stood alone, there could be but little,doubt on the 
question ; but the first section of the.Code says, that the word 
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person shall include corporations as well as natural persons. 
This jatter statute can have no effect in all that great va- 
riety of cases where the word person is used, and where a 
corporation by reason of its artificial character could not be 
reached ; in other eases, corporations were included without 
the act.—See Ang. & Ames on Corp. 195-6. Being, there- 
fore, affirmative of the common law only, it must be construed 
to mean this: “That in all cases where the word person is 
used in the Code, it shall include corporations, except where 
such a construction would be inconsistent with the terms of 
the particular act wherein the word is used. For instance, it 
could not be included in any of those sections relative to part- 
nerships, because two corporations cannot form-a partner: 
ship (Angell & Ames, p. 313; 7 Wend. 412) ; nor to any penal 
statutes (Angell & Ames, p. 313); nor to section 2175 or 2651 
of the Code. Long.before the adoption of the Code our court, 
in two cases (1 Ala. 396, and 4 2b. 753), suggested that there 
was a doubt whether a corporation aggregate could be gar- 
nisheed. Both these cases assert, that a corporation can only 
answer under its seal; yet the act says, the garnishee must 
answer “under oath”, and if he fails to do so, unless the plain- 
tiff waives it,a judgment may go against the garnishee. The 
acts also say, that the plaintiff may require an oral answer 
“in open court”; yet a corporation cannot be brought into 
court, nor can it answer by agent, because the cases last re- 
ferred to. declare that net even the answer of the cashier on 
oath will in any way bind a bank. Is it not clear, therefore, 
that the word persons, as used in these garnishment acts, do 
not (and were not intended to) include corporations ? 

The right of garnishment is a new and strictly statutory 
remedy, unknown to the common law ; -and to give it such a 
construction as would include corporations, would be to add 
to the act a new provision, which the Legislature intention- 
ally left out; for it is to be presumed they were aware of the 
decisions above referred to, and the law of corporations as it 
stood at the time of passing the Code.—1 Paine’s C. C. R. 400; 
3 Maas. 288. It is true, the plaintiff may waive the answer 
being under oath, and may waive the person’s being present 
in court ; but suppose he rather chose not to waive it, and to 
take his judgment for default? But besides, the defendant 
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in execution is to be concluded by the answer (Code, § 2568; 
9 Port. 390) ; he too has the right to demand the oath, and 
has, perhaps, too much at stake~to he satisfied with a mere 
statement under seal, for which no one’s conscience is. liable. 
In 2d Mass. R. 37, the right to garnishee a corporation, (under 
their trustee process,) under acts similar to ours, was fully, 
and ably argued by counsel; but the court, without hearing 
counsel for the defendant, unanimously decided, that a eorpo- 
ration aggregate could not be summoned as trustee, and that 
effects and credits in the hands of a corporation could not be 
so attached.—Lidderdale v. Montrose, 3 Durn. & E., top p. 
441; 3 ib. 367 (682); 1 H. Black. 627; 3 Bos. & P. 324; 7 
R. 413; Story on Contracts, § 577: 

2. But does not public policy protect the wages of a police 
officer from attachment? Money due from a government or 
state is thus guarded for the benefit.of the public. The law 
says, the state must be permitted to select its own officers, from 
any condition or position in society, and cannot be made sub- 
ject to the power of individual creditors to drive their selec- 
tions from service when they choose ; nor can the creditor be 
permitted to paralyze the energy or in any way cripple the 
efficiency of a state’s officer by taking from him the means af- 
forded by the state which gives bread and clothing to him- 
self and family—Searg. on Att. 62, 140; also, 12 Ala. 597. 
The government of the city is a part of the state government. 
It is the exercise of a portion of the state sovereignty, and 
should in like manner be upheld by the-same public policy. 

3. Is the answer sufficient to authorize the attachment of 
the defendant’s salary? On this point, the attention of the 
court is called to the difference between the answer of the 
garnishee as set out in the record, and as it is stated in the 
bill of exceptions. The statements are very different, but in 
either view it does not warrant a judgment. On looking at 
sections 16,.24 and 44 of the charter, it will be seen that any 
of the officers of the corporation may be removed at any time, 
and that the compensation ceases on removal. All public of- 
ficers have, also, the right to resign at their pleasure. The 
answer, as stated in the bill of exceptions, says, “there was 
nothing due untjl the end of the then month. The answer 
itself, copied in the record, says, “an order had been given by 











502 ALABAMA. 





The Mayor, &c., of Mobile v. Rowland & Co. 





Benje for the salary of the then month, but there would be 
the $66 66 for :the next succeeding month, provided he did 
not resign, or was diseharged.” » The: court will see, there- 
fore, there was no contract, or absolute indebtedness depend- 
ing only upon time.: But whether there would ever be an in- 
debtedness, depended upon two uncertainties : ‘1st, whether 
the mayor would remove him; and, 2d, whether he did not 
voluntarily resign ; the latter of which would very certainly 
happen, if the pay was garnisheed beforehand. — Besides, if 
the city could be garnisheed for future dues, and a judgment 
rendered, they would then, even if the debtor was willing to 
continue, be driven in self-defence to keep in tlicir employ 
many times worthless and inefficient officers, because they- were 
already bound to pay ; or, if an officer found himself about to 
be discharged for ignorance, inefficiency, or corruption, he 
could, by obtaining a garnishment to be levied, thus secure 
his place for the next year, or at least the salary for the year. 
This would be to subvert both law and justice. Sound policy 
requires that the corporation should not only have the free 
right to remove, but also to adjust accounts at any time; to 
deduct for lost time, breach of duty and losses by wilful omis- 
sions’ or default of duty. In this way, such men as form the 
city police can be made to feel a proper responsibility to. the 
city, and soberness and energy in their profession insured. 
Again, the corporate authorities, whe vote the pay, have the 
right to examine and pass upon the accounts to be paid. The 
public has a right to demand that this privilege be awarded 
tothem. While the mayor can-approve or not of ordinances 
granting compensation, he has not the right to order pay- 
ments made without the concurrence of the other’ co-ordinate 
branches of the city government; and yet, if the mayor can 
be constantly summoned to answer process of garnishments, 
and his statements alone of sums are to be entered up as abso- 
lute judgments against the city, then as to these particulars, 
the law-and authority of the other branches of the city legis- 
lature is by the judgment of the justice of the: peace re- 
pealed.—3 Mass. 288; 8 ib. 247; .7 7b. 259-60. 


O. S. JEweETT, contra. (No brief on file.), 
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@HILTON, C. J—There is some difficulty in the main 
point involved in this case, namely, whether a public munici- 
pal corporation can be garnisheed for a debt due, or to fall 
due, to one of its police officers as his salary. This question 
is for the first time presented to-this court. True, the point 
was alluded to, in. respect of corporations aggregate, in The 
Bank v. Poe, 1 Ala. 396,and The Bank v. Leavens, 4 7. 753; 
but in neither case was it decided. In the first, however, it 
was determined, that the answer of the cashier of the Bank to 
a summons of garnishment, was not sufficient to authorize a 
judgment against the corporatioa—that such an answer must 
be made under the common seal of the Bank, by the express 
authority of either the directors or the president, who ‘thus 
far is the executive officer of the board of directors. 

We have examined our own stafutes upon the subject, as’ 
well as the authorities generally, and we have become satis- 
fied that no garnishment will run in the case before us. 

The statute, it is true, authorizes any person to be sum- 
moned as a garnishee, (Code, § 2516,) and-seetion 1 of the 
Code declares, that the word: “person”, when used in it, in- 
cludes a corporation as well as a natufal person; .but this 
must be understood only of sich: provisions as will allow this 
signification to be given without violating their evident sense 
and meaning. When bythe context it’s clear no sueh mean- 
ing was intended, and when by thus construing the word per- 
son it would render the Code, which must be taken as a whole, 
incongruous, we must depart from the letter, to-give effect to 
the spirit and manifest meaning and intent of the Legislature. 

The garnishee must be summoned to appear and answer on 
oath.—Code, § 2517. He must file his answer, on oath, with- 
in the three first days of the term to which the summons is 
made returnable.—§ 2540. He may be orally examined in the 
presence of the court.—Ib. . So, if the garnishee fail to ap- 
pear as provided and answer, judgment may be rendered 
against him, &c.—$ 2545. These, and similar provisions 
which might be mentioned, clearly show that the statutes ‘of 
garnishment cannot be applied to corporations, which, from 
their impersonal, artificial character, cannot be sworn; and 
cannot, in the nature of things, personally_appear in court. 

But there is another ground upon which we may rest our 
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opinion. , ‘This i is a ‘public municipal corporation : its officers 
are public servants, and the public is entitled to their service 
in the discharge of their duties. If they are to be made par- 
ties to controversies between debtor and creditor,—if these 
officers may be summoned to attend any and all of the courts 
having cognizance of garnishments throughout the State, and 
are to appear in person at the bar, awaiting such trials, on 
pain of having judgment by default go against the corpora- 
tion, the public interest must necessarily suffer. Aside from 
this, the city corporation, which is a goyernment for the city, 
invested with certain attributes of sovereignty delegated to it 
by its charter, is entitled to fill its offices by a selection of 
suitable persons from among the whole community. This 
privilege would exist but in name, if those who depend upon 
their salaries for a'livelihood could be deprived of such sala- 
ries by garnishment, and thus cut off from the means of sub- 
sistence. The result would be, that only those who were frée 
from debt, or who could subsist without their salaries, could 
fill such offices, and the public service might suffer for want 
of persons to accept or hold them. 

The principle is the same which obtains in regard to the 
salarfes of the officers of the State, and there are decisions 
which hold that the salaries of officers of municipal corpora- 
tions are.not within the statutes of garnishment, where those 
statutes are similar to our own.—Hawthorn v. City of: St. 
Louis, 11 Missouri R. 59; 2 Mass. 37; see, also, Wicks v. Br. 
Bank of Mobile, 12 Ala. 594-97. 

Let the judgment be reversed, and the cause remanded. 





CHAMBERLAIN vs. GAILLARD. 


1. A judgment is final and conclusive between the parties, when rendered on 
a verdict on the merits, not only as to the facts actually litigated and decided, 
but also as to all facts necessarily involved in the issue ; and if a particular 
matter, which was not necessarily involved in the issue, but which the issue 
was broad enough to cover, actually arose and was determined, it may be 
connected with the record by evidence aliunde. 
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2. In detinue for a slave, a plea in bar to the further maintenance of the suit, 
setting up a recovery by defendant against plaintiff in a subsequent action 
of assumpsit for the hire of the slave, is fatally defective on demurrer, unless 
it shows that the question of-ownership entered into the issue on that frial : 
an averment that thé declaration in that suit alleged that the plaintiff therein 
was the owner.of the slave, is not sufficient, as the recovery might have heen 
had under a bailment, which would render the allegation of ownership im- 
material. sai 

3. If the plea contains an additional averment, that the ownership of the slave 
formed a material part of the issue on the former trial, it is still defective : 
to make ita gogd plea in bar to the detinue suit, if must show that, om the 
former trial, the jury necessarily determined that the plaintiff therein was 
the owner of the slave down to the commencement of the detinue suit. 

4. If issue’is joined gn such defective plea, unless defendant-shows a state of 
facts which negatives his right to have recovered on any other ground than 
that of his ownership, his plea is not sustained, and the court may so instruct 
the j jury, 

5. The' practice in this State is settled, that the plaintiff, unless he waives his 
right to open the case, is entitled to-the opening and conclusion in 7 
case, no matter what the form of the issue may be. 


APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Rapier. 


DeETINVE by Thomas Gaillard against Charles M. Cham- 
berlain, for a slave named Adam. The defendant pleaded 
non detinet, and two special pleas which were, in substance, as 
follows : 

2. That plaintiff ought not further to haye or maintain -his 
action, because defendant, at the February term, 1852, of the 
City Court of Mobile, impleaded plaintiff in am action of 
assumpsit for the hire of the slave Adam, in plaintiff’s 
declaration now claimed, and in his declaration alleged that 
he was the owner of said slave; that the defendant in said 
action of assumpsit pleaded the general issue, and issue was 
thereon ~joined between them; that a trial was- had on the 
issue thus joined at a subsequent day of the term, and said 
cause was submitted to a jury, who returned a verdict for the 
plaintiff therein, on which judgment was afterwards rendered 
by the court in his favor ; and that said judgment is still in 
full force, unreversed, &c. 

3. The-second special plea is substantially the same as the 
first, with this additional averment: “And said defendant 
further. says, that his ownership of the said negro was involved 
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in said issue, and formed a material part thereof; and that 
under said issue, joined upon said plea, in said trial, the said 
plaintiff strongly litigated and warmly contested, as he was in 
law entitled to do, this defendant’s right of property in said 
slave, and mainly insisted upon his (this defendant’s) lack 
thereof as a defenee,” &e. ' 

To each of these special pleas a demurrer was interposed, 
which was sustained as to the first. and overruled as tothe other. 

On the trial of the cause, as the bill of exceptions states, 
the defendant, by leave of the court, withdrew the plea of non 
detinet, “and then msisted that he held the affirmative of the 
sole issue presented*by the pleadings, viz., the issue joined by 
consent upon his special plea of a former recovery: since the 
commencement of this suit: and as a consequence of said 
affirmative relation thereto, and of his being necessarily the 
actor therein, and hence of right entitled to open and reply 
in the investigation of the truth or falsity thereof, moved the 
court to allow him’ to open and reply on the trial of said 
issue ; which motion the court overruled, and decided that 
the plaintiff was entitled to open and close the said cause ; 
and to this ruling of the court the defendant excepted.” 

After the plaintiff had introduced the whole of his testi- 
mony, the defendant, in support of his said special plea, offered 
in evidence, without objection, a duly certified transcript of 
the record therein mentioned, and then introduced as a wit- 
ness the Hon. Alex. McKinstry, who presided as judge on the 
trial of said action of assumpsit,-and who testified, “that on 
said former trial before him, there was proof ‘before the jury 
as to the ownership of the slave now in controversy,—that 
the: question of such ownership was argued by the counsel 
before the jury, and that he, as judge, thereupon charged and 
instructed said jury.” ‘This was all the evidence before the 
jury in reference to said special plea; and the court there- 
upon instructed the jury; among other things, “that it did not 
appear from the record of said aetion of assumpsit 6f Cham- 
berlain vs. Gaillard that the title of the slave Adam-was 
necessarily decided'on the trial of that cause, and that the 
said record, even when aided by the’ testimony of Judge 
McKinstry, was not sufficient to sustain the special plea in 
this action” ; and to this charge the defendant excepted. 
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The defendant requested the following charges in writing : 

“1, That the question of thé title to the slave in contro- 
versy was Within the issue of the former suit ; and .that this 
being purely a point of law, the decision of the court in regard 
to it is conclusive, and the jury cannot inquire into it. 

“2. That the question of title being within the issue of the 
former suit, if the jury believe from the evidence adduced that 
there was any proof exhibited upon the former trial respect- 
ing this question, they must find for the defendant. 

“3. That-the record of the former judgment shows that the 
plaintiff in this suit might, consistently with the issue in that 
record disclosed, have controverted this defendant’s right of 
property to the slave Adam upon the trial of the cause in 
which said judgment was rendered; and that if they believe 
from the evidence adduced that the plaintiff did, in fact, con- 
trovert this defendant's right :to said slave upon said former 
trial, they: must find for the defendant, unless they think from 
the evidence that he has been divested of his right since the 
date of said judgment.” 

The. court refused each one of these charges, and to. each 
refusal the defendant excepted ; and he now assigns for error, 
Ist, the sustaining of the demurrer to -his first special plea ; 
and, 2d, the several rulings of the court shown by the bill of 
exceptions. 


A. J. Require, for the appellant : 

I. The court sued in sustaining: the demurrer to the 
second plea of defendant, being a special plea suggesting a 
former judgment against the further maintenanee of suit. 
The judgment pleaded was rendered during the pendency 
of the present action, viz., on the 7th February, 1852: This 
suit was. commenced on the 6th May, 1851, and tried the 
20th May, 1853, for the first time.- As to form:—It. was 
well-pleaded against the further maintenance of suit.—3 Ala. 
200; 43 2. 208; 21 7%. 483, But form is: not reached 
by general demurrer.—9 Port. R. 397. As to substance :— 
If the former record clearly shows that the judgment to which 
the effect of, concluding the party is ascribed, could not have 
passed without deciding a particular matter, it will be con- 
sidered as having settled that matter for all future actions. 
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C. & H. Notes to Phil. Ev., 2 part, note 22, p. 36, p.9; 9 
Port. R. 397; 20 Ala. 798. The facts essential to the plain- 
tiff’s right of property in the negrg were charged in the 
former suit, and the plaintiff could not have recovered without 
proving a right of property in the slave. The plea alleges, 
that the declaration contained none but general counts, 
and that the general issue was pleaded to it. In order to 
prove a consideration for an implied promise, in an action on 
the common counts, to which the general issue is pleaded, the 
matters of fact from which the promise is implied must be 
shown.—2 Greenl. Ev.§ 105. The effect of the general issue, 
when so pleaded, is.to deny all the matters of fact from 
which the promise may be implied.—Jd. § 135. The-plaintiff 
in that suit was, therefore, obliged to show, Ist, that he was 
the owner of the slave, and, 2d, that he had been retained 
and kept by the defendant; from which facts only, the law 
would infer a promise ; and the general issue, denying all the 
matters of fact from which a promise might be implied, 
necessarily put in issue the first of those essential facts, viz., 
the plaintiff’s right of property. Conceding that the former 
suit was not well brought, the judgment therein is unreversed 
and of force, and if it “abounded with errors” it would nev- 
ertheless still be binding.—16 Ala. 271. 

II. As to the rulings during the trial, and the charges 
given and refused :— 

1. The party holding the affirmative of an issue, is, as a 
matter of right, entitled to open and close the proof and ar- 
gument.—1 Greenl. Ey. § 74-5; C. & H. Notes to Phil. Ev., 
part 1, p. 644; 8 Ala. 746. This is especially 80, when the 
defendant is willing, at the trial, to admit the whole of the 
plaintiff ’s case, except in so far as it may be affected by his 
affirmative plea. Such was the effect of the defendant’s with- 
drawal in the cause of the general plea of non detinet. 

2. The court erred in charging, that it did not appear from 
the record of the former suit that the title of the slave, Adam, 
was therein necessarily decided. The question under the sole 
plea was not whether it was necessarily decided, but whether 
it was ‘within the issue merely. . The charge was consequently 


abstract. ‘ 
8. The court also erred in charging that the record, even 
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aided by the testimony of Judge McKinstry, was not sufficient 
to sustain the special plea. The bill of exceptions shows, 
that neither the introduction of the record in evidence, nor the 
testimony of Judge McKinstry, in aid of it, was excepted to. 
This was an admission of their sufficiency as far as they went. 
21 Ala. 42. That they together cover the whole matter of 
the plea, is palpably evident. 

4, The court erred in refusing to give the several instruc- 
tions asked for by defendant, as shown by the bill of excep- 
tions. The first of those charges ‘was, “that the question 
of the title to the slave Adam was within the issue of the 
former suit,” &c.* When it it is kept in mind, that’he had 
already charged the jury that the same question of title was 
not necessarily decided in the former suit, it is manifest that 
he thus denied the sufficiency of the special plea which had 
been sustained, after demurrer, by his predecessor, and whose 
invalidity could not be assumed. As to the sufficiency of 
that plea, there can be no doubt. The principle is, that when 
the matter in controversy in the pending suit, is within the 
issue of the former proceeding, and might or might not have 
been decided therein, the record may be explained by evidence 
aliunde.—C. & H. Notes to Phil. Ev., 2 part, p. 39; 7. note 
14, p. 18; 6 Ala. 32; 7 a. 166; 17-2. 733. The other 
charges refused are abundantly illustrated by the authorities 
above cited. ° 


A. R. MANNING, contra. [No brief on file.] 


GOLDTHWAITE, J.—The first question is as to the 
sufficiency of the second plea. This plea is to the further 
maintenance of the suit; and avers, in substance, that after 
the commencement of the present action, Chamberlain sued 
Gaillard in assumpsit, to recover for the use and hire of the 
slave sued for in the present action, alleging that he was the 
owner of said slave ; and that in that action a recovery was 
had by Chamberlain upon the merits. The rule is, that judg- 
ments are final and conclusive between the parties, when ren- 
dered on a verdiet on the merits, not only as to the facts 
aetually litigated and decided, but that they are equally as 
¢onelusive upon all the facts which were necessarily involved 
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in the issue (Cummings v. McGehee, 9 Port. 349; Greenl. 
Ev.,; §§ 522, 528; C. & H. Notes to Phil. Ev., 830); and al- 
though the particular matter is not necessarily involved in 
the issue, yet if the issue is broad enough to cover it, and it 
actually arose and was determined, it may then be connected 
with the record by evidence aliunde.—Robinson v. Windham, 
9 Port. 397; Davidson v. Shipman, 6 Ala.*27; Wood vy. 
Jackson, 8 Wend. 9; C.& H. Notes to Phil. Ev. (2 ed.) 847-8, 
If it were otherwise, a judgment upon the same matter, and 
between the same parties, could never be conclusive, in any 
case where, from the generality. of the pleadings, the particu- 
lar facts tried and determined did not appear upon the face 
of the record itself. In the plea we are considering, how- 
ever, there is no allegation that the question of ownership 
entered into the issue of the former action. The averment, 
in effect, is simply, that the defendant in the action of detinue 
obtained a judgment, in a suit commenced after that action, for 
the hire of the same slave, and that the declaration in such suit 
contained an averment that he was the owner of the slave. 
But the gist of the action was, the right to recover for the 
use of the slave; and if that right was established, it would 
have been entirely immaterial whether the plaintiff in that 
action was the owner of the slave or not. If Gaillard had 
hired the slave of him, and thus recognized his title as owner, 
he would not be allowed to dispute that fact ; and in such a 
case, the allegation of ownership would have been treated as 
an immaterial averment.—Peters v. Heydenfeldt, 3 Ala. 215. 
The court, therefore, could not say from an inspection of the 
record alone, that the ownership of the shave was necessarily 
involved in the action referred to in the plea; and there was, 
for that reason, no error in sustaining the demurrer. 

In relation to the charge of the court: The special plea 
on which the trial was had, was, in substance, a former re- 
covery by Chamberlain against Gaillard, in which the record 
is set out, with the additional .allegation, that the ownership 
of. the slave sued for formed a material part of the issue on 
that trial. The appellant, to support this plea, introduced 
the proceedings and judgment, corresponding with the record 
described in it, showing an action of assumpsit by the ap- 
pellaytagainst the appellee to.recover for the use and hire of 
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a slave, named Adam ; the declaration alleging that Cham- 
berlain was his owner. This suit was commenced, and judg- 
ment rendered in favor of the plaintiff therein, during the 
pendency of the action of detinue, to the further maintenance of 
which it was pleaded in bar; and in connection with the 
record, the judge who presided on the former trial was intro- 
duced as a witness, who proved that, on such trial, there was 
evidence before the jury as to the ownership of the slave in 
the trial then proceeding,—that this question of ownership 
was argued to the jury on the first trial, and that they were 
charged and instructed by the judge in relation thereto. The 
charge of the court upon this evidence. was, that the record, 
and testimony offered in connection with it, were not sufficient 
to sustain the plea. That the plea is defective is certain, for, 
conceding that the question of title was. material in the suit 
to. which it refers, that is not enough.- It should show that it 
was material, so as to bar the suit against which it isypleaded ; 
and that it could not do, unless it showed that it was.necessa- 
rily-determined by the jury that Chamberlain was,the owner of 
the slave at the time of the commencement of the detinue suit. 
Chamberlain, as we have seen, might have- receyered. upon 
the bailment of the slave by him, without reference to the 
ownership ; or he might have proved that he was the owner 
at a period any time within six years before the commence- 
ment of his action, and claimed the right to recover hire 
during the period his title lasted. It was necessary that the 
plea should have shown that Chamberlain, in the former 
suit, rested his right to recover upon the ownership alone, 
and that the verdict and judgment necessarily determined 
that he was the owner down to the period we haye men- 
tioned.—Lawrence v.. Hunt, 10 Wend..80. The plea is, 
that on the former trial the question -of ownership -was 
material to the right of the plaintiff in that suit to re- 
eover; and unless the defendant shows a state of facts 
which negatives his right to recover on any other ground, his 
plea is not sustained. That there was evidence on the other 
trial-as to the ownership of the slave; that that question was 
argued before the jury, and a charge given upon it by the 
judge, is not enough. These facts all may exist, and the de- 
termination of this question not necessarily be involved,. Von 
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constat but that Chamberlain may have predicated his right 
to recover upon a bailment, in which the title would have 
been immaterial, as well as upon the question of ownership. 
It was not (and could not be) shown that the question of title 
was determined by the jury, until it was‘shown that they 
could not have found their verdict without determining this 
question ; and unless the facts established such to have been 
the case, the plea was not sustained. In this aspect, as there 
was no evidence tending to show that the evidence was con- 
fined to the question of ownership alone—the issue being 
broad enough to allow Chainberlain to claim independently 
of that fact—the plea was not sustained, and there was- no 
error in the charge to that effect. . 

As to the counsel for the defendant, on the trial below, 
being. entitled to open and conclude the investigation and 
argument of the cause, in consequence of having thé affirma- 
tive of the issue as presented by the plea: We do not regard 
that question as an open one in this court: Under our prac- 
tice, the plaintiff is entitled to the opening and conclusion in 
every case, unless he waives the right to open.—Worsham y. 
Goar, 4 Port. 441°; Grady v. Hammond. 21 Ala. 427. 

Judgment affirmed. 





LUNDIE vs. BRADFORD. 


1. A garnishee answered, in writing, that the defendant in attachment, during 
the year previous to the service of the garnishment, had furnished him with 
$150 in mioney, and haé given him his note for $51 ; that in consideration of 
said money and note, he agreed to enter a tract of land at the land-office for 
said defendant, and subsequently filed a land-warrant in said office to he lo- 
cated for said defendant; that one of the officers doubted whether the loca- 
tion could be made in the form desired, and this catsed a delay in the loca- 
tion ; and that after the service of the garnishment he made no farther effort 
to have the location made: He/d, that the plaintiff in attachment was not 
entitled to a judgment against the garnishee on this answer. 


APPEAL from the Circuit Court of Talladega. 
Tried before the Hon. Jonn GILL SHorter. 
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Tue appellant, having obtained a judgment against. James 
A. Fowler, summoned the appellee by process of garnishment 
as Fowler’s debtor; and the garnishee answered in writing 
as follows: “Some time in the early part of the year 1851, 
James A. Fowler, by himself, and through Alexander White, 
Esq., furnished me with one hundred and fifty dollars in 
money, or thereabouts, and gave me (his note for ?) fifty-one 
dollars. In eonsideration of said money and note, executed 
to me on the 24th February,:1851, I agreed to enter in the 
land-office at. Lebanon, Ala., for the said Fowler, one quarter- 
section of land, and subsequently filed in said land-offiee a 
land-warrant calling for one hundred and sixty acres to be 
located for said Fowler ; but one of the officers having doubts 
whether the warrant could be located in the shape desired by 
Fowler, the location was delayed for a time, and since I was 
garnisheed by Lundie I have made no efforts to locate the 
same. In addition to the fifty-one dollar note on said Fowler, 
he owes Bradford & Lawler thirty dollars, with interest since 
January, 1839, and some cost on the same. I know of no 
other effects of said Fowler, nor do | know of any one who 
owes him anything.” On this answer the court discharged 
the garnishee, and its judgment is now assigned for error. 


Wuite & Parsons, for the appellant: 

On the state of facts disclosed by the answer, the plaintiff 
was entitled to a judgment against the garnishee. There is 
no question that Bradford had two hundred dollars in money 
belonging to Fowler at the time the garnishment was served, 
and that Fowler could, at any time before he entered the land, 
have notified him not to enter it; and on such notice being 
given, he could have sued Bradford for the money, if the lat 
ter failed to re-pay it. What Fowler could do of his own 
volition, the law empowers his creditor to do by service of 
the garnishment. A proceeding by garnishment is the insti- 
tution of a suit by the attaching creditor, and is governed by 
the general rules applicable to other suits. It isa legal rem- 
edy, and is to be so treated.—5 Ala. 442; 8 2. 576. There 
is no ground for saying that this isa mere agreement to enter 
the land. The answer does not bear such a construction. Li 
shows that Fowler furnished the money with which Bradtord 
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was to enter the land. It does not show a valid and binding 
contract, by which Bradford acquired a right or title to the 
money, and Fowler only the benefit of a contract with him. 
As the land is not yet entered, whose is the money ? is it not 
Fowler’s, unless the garnishment holds it?—Mann v. Buford, 
3 Ala. 312. 


MorGan & Martin, contra, contended, that the answer 
shewed that Bradford owed. Fowler nothing, and was only 
bound to the performance of his agreement to enter the land, 
upon the discharge of which he had already entered when the 
garnishment was served ; and they cited Blair v. Rhodes, 5 
Ala. 648; Mims v. Parker & Coffman, 1 7. 422. 


, RICE, J.—Our first impression was, that the answer of 
the garnishee might fairly be construed as an admission, that 
the‘money he received from Fowler was received and held by 
him as the money of Fowler, which, if convenient, he would 
apply, under Fowler’s direction, to the payment of the gov- 
ernment price for a quarter-section of land at the land-office 
at Lebanon for Fowler. But, upon careful examination, we 
find that the answer does not admit that the money has ever 
been the money of Fowler since the garnishee received it. 
On the contrary, it shows that the money became the money 
of the garnishee eo instanti when he received it ; for it asserts 
that, in consideration of said money and the note described 
in the answer, the garnishee agreed to enter in said land-of- 
fice, for said Fowler, a quarter-section of land, and subse- 
quently, and before the service of garnishment, filed in said 
land-office a land-warrant calling for one hundred and sixty 
acres of land to be located for said Fowler. This agreement 
is valid.—Fitzpatrick v. Hanrick, 11 Ala. 783. But, although 
the agreement is valid, and by its force the money became the 
money of the garnishee, yet such an agreement cannot be 
made available to a judgment creditor of Fowler under the 
process of garnishment. For thesettled rule in this State is, 
that garnishment only lies to subject those demands for which 
the judgment debtor could maintain debt or indebitatus as- 
sumpsit.—Cook y. Walthall, 20 Ala. 334. 

It is too plain for argument, that Fowler could not main- 
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tain debt or indebitatus assumpsjt against the garnishee, upon 
the facts stated in the answer. ‘There was, therefore, no error 
in the judgment of the court below discharging the garnishee 
upon the facts shown in his answer, and the said. judgment is 
affirmed. 





HUDSON vs. CROW. 


1. An objection to the competency of a witness, on the ground of interest, 
must be distinctly made at-the first opportunity, and cannot be subsequently 
raised ; and if the party, in accepting service of interrogatories, stipulates 
that he thereby “ waives no objection to their legality, pertinency, relevancy, 
or competency”, this will not enable him afterwards to object to the compe- 
tency of the witness on account of interest. 

If the holder of a note, having bound himself by written contract to ac-_ 
count for it to the owner, recovers judgment on it in his own name, and by pri- 
vate agreement with the sheriff, after sale under execution, takes the property 
at the purchaser's bid, he thereby becomes liable to the owner of the note 
for the amount in money, and cannot raise objections tothe sale of which the 
defendant in execution might avail himself; and if the amount was lessened 
by expenses, court costs, &c., the onus of proving it devolves on him. 

Nor is he entitled to a deduction for expenses incurred by him in pursuing 
the defendant in execution, who had secretly left the county, taking his pro- 
perty with him, when such expenses are not shown to have been necessarily 
incurred, nor to have been such as the bailor would be bound to pay. 

Evidence of a demand of specie by the sheriff, by the direction of the plain- 
tiff in exceution, after the property had been bid off, and of the purchaser’s 
offer to pay in éurrent bank-notes with the differénce between them and spe- 
cie, is admissible as part of the res geste. 

A general objection to an entire deposition, when a portion of it contains 
legal evidence. may be overruled. 
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APPEAL from the Cireuit Court of Benton. 
Tried before the Hon. ANpREwW B. Moore. 


ASSUMPSIT, on the common money counts, by Daniel Crow 
against Samuel P. Hudson, “ to recover the proceeds of a note 


which plaintiff placed in defendant's hands for collection, exe- 
cuted by Williamson Williams, for $665 52. and dated on the 
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15th March, 1841.” The only plea was the general issue, with 
leave to give any matter in evidence which might be pleaded 
in bar. 

On the trial, the plaintiff read in evidence a receipt, signed 
by S. P. Hudson & Co., of which the following is a copy :— 

“ Received of Daniel Crow one note of hand on William- 
son Williams, for $665 52, dated May 15, 1841, due one day 
after date, and payable to Wm. Raiford or bearer ; for which 
we promise to account to the said D. Crow, when he pays us 
$300 in South Carolina funds, which is to be paid in two or 
three months, with interest from this date. July 1, 1841.” 

“The plaintiff introduced evidence, also, tending to show 
that S. P. Hudson caused suit to be brought upon said note, 
in the name of the payee, for the use of himself, against said 
Williams, upon which a judgment was rendered 10th July, 
1843; and that an execution, issued on this judgment, was 
levied on eighteen bales of cotton as the property of the de- 
fendant. There was proof, also, tending to show that the 
sheriff afterwards exposed said cotton to public sale, and sold 
it in two lots of nine bales each; that said Hudson became 
the purchaser of one of said lots, at a certain price per pound, 
and that one Woodruff bid off the other, but failed to take 
said cotton, or to pay the price therefor. The plaintiff then 
proved, that the sheriff, at the request of Hudson, after said 
cotton had been bid off by Woodruff, demanded specie, and 
that Woodruff, not having the specie, offered to pay for it in 
South Carolina funds, with the difference between such funds 
and specie, which the sheriff declined to receive. To the in- 
troduction of this proof the defendant objected, but his ob- 
jection was overruled, and the evidence admitted ; and to this 
the defendant excepted. 

“ The plaintiff introduced proof, also, tending to show that, 
on the day after said sale, and after Woodruff surrendered 
his bid, Hudson agreed with the sheriff (but not with Wood- 
ruff’s consent) to take the lot of cotton bid off by Woodruff 
at Woodruff’s bid, and that he did take possession of said 
cotton. To the making of this proof, also, the defendant ob- 
jected, but his ohjection was overruled, and the evidence ad- 
mitted ; and to this defendant excepted. 

“The defendant then introduced proof, tending to show that, 
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soon after the rendition of said judgment, and before the levy 
of an execution upon said cotton, the said Williams secretly 
left the county, carrying with him his property, which was of” 
value ample to pay said judgment, and that he (defendant) 
went in pursuit of said Williams, for the purpose of collect- 
ing this debt out of him; that he was gone after said Wil- 
liams some fifteen days; that he furnished his own horse ; 
that his expenses were about two dollars per day, and his 
services worth five dollars per day ; but there was no proof 
that he ever overtook said Williams or his property. The 
plaintiff then offered the following deposition of said Wil- 
liamson Williams” (setting it out at length) ; “to the read- 
ing of which deposition the defendant odjected, on the 
ground that said Williams was interested in this suit; and his 
deposition was therefore inadmissible ; and further, because 
said testimony was illegal and irrelevant: The objections 
were overruled, and the deposition allowed to be read ; and 
to this the defendant excepted.” 

This deposition was taken on inter wogatoes ies, of which the 
defendant’s attorneys acknowledged service, and waived no- 
tice ; adding, however, “ But we waive no objection either to 
the affidavit, or to the legality, pertinency, relevancy, or com- 
petency of said interrogatories.” The witness ‘testifies, in 
substance, that the note mentioned in the receipt was given 
for a part of the purchase money of a tract of land which he 
had bought of said Raiford; that he left the land unsold, 
and acrop of cotton growing on it; that he received a letter 
from Hudson, dated April 1, 1844, “in which he says, ‘If 
you will pay us the amount of the notes we hold against you, 
we will endeavor to make the judgment in Alabama in some 
way’or other ; the amount of the notes now due is $166 95, 
interest till paid’ ;” that the notes here referred to were due 
by witness to 8. P. Hudson & Co.; that Hudson was at his 
house in March, 1845, and witness then paid him $151 on 
those notes, but said judgment was not mentioned. 

“The court charged the jury, among other things, as follows: 

“1. That the defendant could only be allowed in this suit 
such expenses incurred by him as were actually necessary for 
the preservation of the note described in said receipt, and 
that he was not.entitled to an allowance for either the value 
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of the use of his horse. or the value of his time in the pursuit 
of Williams. 

“2. That the defendant was not bound to pursue said Wil- 
liams beyond the limits of this State; and that if he did go. 
he would not be entitled to recover his actual expenses in- 
curred in such pursuit. 

“3. That the defendant should be charged in this suit with 
the amount of cotton bid off by him, at the price bid by him; 
and alsq with the amount of cotton bid off by Woodruff, if 
they believe from the evidence that he afterwards agreed with 
the sheriff to take it at Woodruff’s bid, and did take it. 

“To each of these charges the defendant excepted, and 
asked the court to charge the jury, that if they believed from 
the evidence that Hudson did not buy one of the lots of cot- 
ton sold at sheriff’s sale, but the same was bid. off by another, 
and that on the day after the defendant. by private agreement 
with the sheriff to pay the amount at which Woodruff had 
bid it off, took possession of it, then he would not be respon- 
sible for that amount in this suit; which charge the court re- 
fused to give, and the defendant excepted. 

All the rulings of the court set out in the bill of exceptions, 
as above stated, are now assigned for error. 


MorGan & Martin, for the appellant: 

1. Thecourt erred in admitting the deposition of Williams. 
He was directly interested in the suit—Alexander y. Trask, 
20 Ala. 805; Moore & Jones v. Henderson, 18 7b. 232; Emer- 
ton v. Andrews, 4 Mass. 6538; McGrew & Beck v. Governor. 
19 Ala. 89; 1 Greenl. Ev., p. 543, and note 4. 

2. The levy of.an execution on property by the sheriff does 
not divest the title of the defendant, who may subsequently 
convey the property subject to the execution.—Atwood v. 
Pierson, 9 Ala. 656. His title can only be divested by a 
public sale, under and by virtue of the execution. If the 
sheriff sells the property at private sale, or disposes of it in 
any other way than as sheriff, he becomes a trespasser, and no 
title passes to his vendee—Ormond v. Faircloth, 2 Hayw. 
336; 1 Murph. 35; Andress v. Broughton, 21 Ala. 200. The 
sheriff having made a disposition of the property unauthorized 
by law, he became a trespasser ab initio. Such is always the 
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case where there is an abuse of legal process—The Six Car- 
penters’ case, in 43d vol. Law Library, p. 130; Allen v. Cro- 
foot, 5 Wend. 506. 

3. Williams conld’ have maintained trespass against the 
sheriff, and trover or detinue against Hudson; and yet the 
court charged the jury, that Hudson must be charged in-this 
suit (which is for money had and received by Crow) with the 
value of this cotton as evidenced by the price he agreed to 
pay the sheriff for it ; and that, too, in the absence of any ratifi- 
cation of the sale by theowner. Crow’s ratification, or waiver, 
amounts to nothing; indeed, he could not ratify the sale-— 
Van Dyke v. The State, 23 Ala. It is true that the sheriff 
would be liable in a proper suit ; but this action only lies for 
money actually received, while not one dollar is shown to 
have been received; and it is not pretended that the sheriff 
has treated the sale as a judicial one, by making an entry on 
the execution in reference to it, nor that Hudson has ever 
parted with the possession of the cotton.—Crow v. Boyd’s 
Adm’r, 17 Ala. 51; Jones v. Hoar, 5 Pick. 285; Gilmore v. 
Wilbur, 12 7. 120; Murray v. Pate, 6 Dana’s R. 335. 

4. Aside from these errors, the charge cannot be sustained. 
To charge the defendant at all, the sales of the cotton must 
be held to have been regularly made; and if so, the costs, 
sheriff’s commissions, and attorney’s fees should have been 
deducted, and the defendant charged only with the remainder. 
Story on Bailments, $$ 306, 357; Trotter v. Crockett, 2 Port. 
413; Stocking v. Conway, 1 id. 260; Russell v. Hester, 8 Ala. 
535; Cocke v. Chaney, 14%. 65. These cases show, too, that 
Hudson should have been allowed pay for his time, trouble, 
and expenses in following the debtor for the express purpose 
of collecting this debt. The law made Hudson the agent of 
Crow to collect this debt, and imposed upon him the exercise 
of ordinary diligence. Laches on his part would have ren- 
dered him liable for the whole debt, and a failure to follow 
the debtor, under the circumstances proved, would have been 
gross negligence.—See authorities supra, especially Cocke v. 
Chaney, and Russell v. Hester. 

5. The testimony in relation to the demand of specie by the 
sheriff at the sale, was irrelevant, and should not have been 
admitted. It was well calculated to mislead the jury, and to 
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prejudice Hudson’s defence in their minds. The law required 
the payment of specie, and nothing else would have been a 
payment.—Haynes v. Wheat & Fennell, 9 Ala. 239. 

6. The doctrine of estoppel cannot be applied to any part 
of this case, against Hudson and in favor of Crow. Estop- 
pels are mutual, and itis clear that Crow was not (and could 
not be) estopped by anything appearing in the record; and 
consequently he cannot set up any of these matters by way of 
estoppel.—Hudson v. Crutchfield, 23 Ala. 

7. Nor can the doctrine of waiving the tort and suing in 
assumpsit be applied to the case. The right to waive the tort 
and sue in assumpsit is confined to the legal and real owner of 
the property as to which the tort was committed, and Crow 
was not the owner of the cotton. He cannot maintain as- 
sumpsit for the cotton bid off by Woodruff, and taken by Hud- 
son at private sale from the sheriff, because there is no contract, 
express or implied, as between Crow and Hudson.—Crow vy. 
Boyd, 17 Ala. Contracts to pay money are implied only in 
favor of the legal owner of the money, or of the property 
wrongfully converted into money.—Branch Bank at Mont- 
gomery v. Sydnor, 7 Ala. 308. | 


Wuite & Parsons, contra: 

The proof that Hudson demanded specie for the cotton, 
and that Woodruff offered to pay in South Carolina funds, 
was proper to show that the bid was a good one, and that 
Hudson was offered the kind of funds which Crow was by his 
contract to pay him. It was competent, also, to show that 
Hudson had been offered the money, or its equivalent, for the 
cotton bid off by Woodruff. Woodruff was bound to the 
sheriff for his bid; and after he had surrendered it, Hudson, 
who was plaintiff in the execution, cannot be heard to coin- 
plain that he was permitted to take it at Woodruff’s bid. It 
was as though he had himself bid that,amount for the cotton, 
and a corresponding credit should have been entered on the 
execution.—Perry v. Williams, Dudley’s R. 44; Jones & 
Hughson v. Burr, 5 Strob. R. 147; Moore v. Barclay, 18 
Ala. 673. 

Williams was not incompetent as a witness from interest. 
After the sale of his property, he was discharged to the extent 
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of the amount for which it was sold, whether entered on the 
execution or not.—Chenault’s Adm’rs v. Walker, 22 Ala. 284 ; 
18 ib. 673. But the objection to the deposition was general, 
and it came too late. 

Hudson was the holder of the note, and owner as pledgee. 
He was interested in recovering the amount, and if he yol- 
untarily assumed to incur expense, in following Williams, 
he cannot charge Crow with it.—Magec v. Toland, 8 Port. 
36. No man can make another his debtor unwillingly. Hud- 
son was not bound to pursue Williams at all. He had not 
undertaken to collect the note: he only bound himself to ac- 
count for it, when Crow paid him three hundred dollars; and 
unless requested by Crow, he was not bound (nor did he have 
any right) to institute suit upon the note.—Story on Bail- 
ments, $$ 200, 274, 306, 358, 389; 2 Murph. 291; 1 H. Black. 
83; 1 Term R. 17, 21; 16 Ala. 57. . 

The pawnee is only answerable for ordinary neglect.—2 
Kent’s Com. 579. Would Crow have been discharged, if 
Hudson had rested with suing to judgment and execution? 
The.contract of bailment, even if he was required to sue at 
all, cannot be said to extend further than this ; and if he did 
more, it was voluntary on his part, and Crow was not bound 
to repay his expenses in so doing.—Noland v. Clark, 10 B. 
Mon. 242; Goodall v. Richardson, 14 N.H.572. When the 
pledge is a promissory note, the pledgee is only entitled to 
sue for and recover the money. This is the extent of his 
power, unless he has notified the pledgor to redeem.—Story 
on Bailments, § 321; 12 Johns. 149; Cortleyou v. Lansing, 2 
Caines’ Cas. 201. 

Hudson, being plaintiff in the execution, could take Wood- 
ruff’s bid ; and by crediting the execution with the amount, 
or directing the sheriff to do so, he became liable to Crow for 
the excess over and above what was due him.-—Stewart v. 
Connor, 9 Ala. 803; Strickland v. Burns, 14 7. 511. 


CHILTON, C. J.—The court below did not err in refusing. 
to exclude the deposition of Williams, conceding that he was 
an interested witness; for it is not permitted to a party, 
knowing of a witness’ interest, to allow his adversary to go 
on and examine him by deposition, raising no objection on 
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the ground of interest; thus enabling himself to read the 
deposition, if it should prove beneficial to his side of the case. 
but, in.the event it should prove detrimental to him, then for 
the first time to spring the objection at the trial and exclude 
it. The rule which usually obtains, of not allowing questions 
to be asked upon a cross-examination which properly belong 
only to an examination upon the voir dire, is founded upon a 
similar reason—the objecting party ought not to be allowed 
to speculate upon the testimony of a witness whose interest 
is known to him. The true rule requires the party against 
whom an interested witness is offered, to elect whether he 
will permit him to be examined or not, as soon as the oppor- 
tunity to make such election is offered; and if he does not 
do so, he is presumed to waive it forever. He is then said to 
be “in mora”, and any subsequent objection on account of the 
Witness’ supposed interest comes too late-—1 Greenl. Ev., 
§ 421, and notes, (5th ed.) pp. 529-31. 

The defendant's attorneys in this case, when they accepted 
service of the interrogatories, say they ‘“ waive no objection 
to the legality, pertinency, relevancy, or competency of the 
interrogatories”; but this raises no objection to the witness’ 
interest, which must be distinctly made, or it is waived. 
Indeed the inclusion of these is an exclusion of the objection 
to the witness’ interest. 

Hudson, by the consent of the sheriff, having been substi- 
tuted in the place of Woodruff, to take the cotton at the bid 
of the latter, in lieu of so much money, cannot say that he 
was committing a trespass, and should not therefore be 
charged with the price as so much money. We must intend 
the sheriff did his duty, and made the proper endorsements of 
credits on the fi. fa.; and if the defendant in the execution 
does not complain, but allows the sale to stand as a satisfac- 
tion of the execution, it does not lie in the mouth of the pur- 
chaser to make complaints for him. He received the cotton as 
money, at the price at which it was bid off by Woodruff, and 
is chargeable with money, as between himself and Crow, to 
whom he bound himself by his receipt to account. 

The proof of a demand of specie by the sheriff, after the 
cotton was bid off by Woodruff, at the request of Hudson, 
and the offer of Woodruff to pay in current bank-notes and 








oy eS a Ses 





JANUARY TERM, 1855. 528 





Hudson v. Crow. 


to make good the difference, was not illegal. It was ex- 
planatory of the circumstances of the sale, and of the manner 
in which Hudson obtained the cotton, by pushing Woodruff 
out that he might take his bid. It tends further to show that 
Hudson took the cotten as money, deeming it more valuable. 
It was emphatically part of the 7¢s geste. 

_ The objection, that a portion of the proof made by Williams 
is illegal, is not well taken. It was a general objection to 
the whole deposition, a portion of which was clearly legal. 
casting upon the court the duty of sifting the proof in order 
to separate the legal from that which was not. The court is 
not bound to do this, and in such cases may properly overrule 
the objection. 

When this case was first before us, the record showed that 
the judgment against Williams had not been satisfied,—that 
the sale of the cotton left a balance due, and thereby raised 
the inference that the cost must be first deducted from these 
sales. No such facts appear now before us, and hence the 
opinion then delivered reversing the judgment by reason of a 
charge to the jury, “that the amount of Hudson’s bid for the 
cotton should constitute the measure of the plaintiff’s re- 
covery”, does not apply. Hudson is clearly liable to the 
amount of his bid, as though he had received that much money. 
If that sum has been lessened by expenses, court costs, or the 
like, the burthen of showing this was devolved on him; and as 
the record fails to show any such expense, or any court cost 
which is a charge on the fund, we should violate a cardinal 
rule of decision, to travel out of the record and presume the 
existence of such charge to reverse the judgment ; thus pre- 
suming against the regularity of the proceedings in the court 
below. 

In relation to the expenses incurred by Hudson “in pur- 
suing Williams when he secretly left the county, taking his 
property with him”, we need only observe, that the bill of 
exceptions fails to show that such expenses were necessarily 
incurred, or that they are such as Crow would be bound to 
pay. The record does not purport to set out all the proof, 
and the fact may be, that Williams left property sufficient to 
satisfy the judgment. It appears the note was given for land, 
and the inference is that a lien existed on that for its payment. 
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Besides, there were eighteen bales of cotton left behind by 
Williams; whether any more property does not appear. 
But, however this may be, the party excepting must not leave 
the court to indulge in presumption as to the necessity for 
Hudson’s pursuing Williams to secure or collect this judg- 
ment. All reasonable intendments are the other way, as we 
have uniformly decided. Hence we might reasonably con- 
clude that Hudson’s object in the pursuit was to secure the 
debt due to him of $166, instead of the judgment; especially 
since it appears he went to the defendant’s residence after- 
wards, and collected most of it, without even naming the 
judgment, as appears by Williams’ testimony. 

Considering the charges with reference to the proof which 
is set out in the bill of exceptions, we are of opinion they 
were correct—at least that there was no error of which the 
appellant can complain. Whether one of these charges, as to 
Crow’s liability for the expense incurred in pursuit of Wil- 
liams to the State line, is not too favorable for the appellant, 
is not a question for consideration. 

Let the judgment be affirmed. 





Rice, J., having been of counsel, did not sit in this case. 





HARDY vs. HARDY’S HEIRS. 


1. The probate of a will, unless contested in the mode and within the period 
prescribed by the statute (Clay's Digest, p. 598, § 15), is conclusive: and 
therefore an application to establish a testamentary paper of later date, which 
is inconsistent with the provisions of the will already probated, cannot be 
allowed after the expiration of five years, when the applicant does not bring 
himself within any of the exceptious to the statute. 


APPEAL from the Court of Probate of Dallas. 


TuIs was an application by Rempson R. Hardy, the appel- 
lant, to have admitted to probate, as the last will and testament 
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of Jesse Hardy, deceased, a paper of which the following is a 
copy : 

“State of Alabama, Know all men by these presents, 

Dallas County. that I, Jesse Hardy, for the natural 
love and affection that I have for my son Rempson Hardy, 
and for and in consideration of the sum of one dollar to me 
in hand paid, at and before the delivery of these presents, by 
the said Rempson Hardy, I, the said Jesse Hardy, do give, 
grant and convey to the said Rempson Hardy, at my death, 
a certain negro boy named Lewis, about fifteen years old. 
The title to the above-named negro (I) the said Jesse Hardy 
do warrant and defend to the said Rempson Hardy, his heirs 
and assigns, forever, this the twentieth day of December, A.D. 
1844. Jess—E Harpy [seal]. 

“In presence of Joun LEE, witness.” 

The application was made on the 21st March, 1854, and 
was finally heard at the succeeding June term, before the 
judge of probate, by consent of parties, without the interven- 
tion of a jury. The evidence adduced on the trial as to the 
execution of the paper propounded for probate, and as to the 
decedent’s mental and physical condition at the time of its 
execution, is all set out in the bill of exceptions, but it is un- 
necessary to state it. The last will and testament of the 
decedent, which was dated the 8th April, 1844, and admitted 
to probate on the 18th August, 1845, was also in evidence 
before the court ; and by it the testator disposes of his entire 
estate, giving his wife the same share that she would take 
under the statute of distribution, and bequeathing the residue 
to his thirteen children, to be equally divided among them. 
Upon these facts, the decision of the probate judge was, “ that 
said paper could not be admitted to probate, because said de- 
cedent’s estate had been fully administered, and the estate 
settled under said will, exeept as to the land; and because 
said will had not been revoked, annulled, or set aside by a 
subsequent paper; and to this decision of the court the said 
proponent excepted.” 

This ruling of the court is now assigned for error. 

Geo. W. GayLe, for the appellant : 

The paper propounded for probate is a will, because it takes 
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effect upon the donor’s death.— Walker v. Jones, 23 Ala. 448; 
Thompson v. Johnson, 19 ib. 59; Shepherd v. Nabors, 6 ib. 
630; Dunn and Wife v. Bank of Mobile, 2 i. 152. 

If the paper is a will, it is no objection that it is a second 
will. A man can make as many wills as he pleases, and the 
last shall prevail.—1 Lomax on Ex’rs, p. 48, $$ 1, 3. A see- 
ond will, in conflict with the first, is a revocation of the first, 
without an express revocation.—Jb. 

The fact that the executor under the first will had settled 
and distributed the estate, with the exception of the land, is 
no objection to admitting this will to probate——Norman v. 
Norman, 3 Ala. 389; Nixon v. Robbins, at this term. 

If it be said, on the authority of sections 1654 and 1656 of 
the Code, that a second will cannot be admitted to probate 
without the aid of chancery, because five years have elapsed 
since the first was probated,—the answer is, that the will must 
be admitted to probate (which has not been done in this case) 
before those sections apply, and that the appellant is no con- 
testant, but the proponent of the paper. 


Wm. M. Murpnuy, contra, contended that the Probate Court 
had no jurisdiction of the case, and relied on the statute in 
Clay’s Digest, p. 598, § 15. 


GOLDTHWAITE, J.—The act of 1806 (Clay’s Dig. 598, 
$15) provides, that when any will has been admitted to pro- 
bate, it may be contested by any person interested, by bill in 
chancery, Within five years thereafter, and that unless so con- 
tested, it shall be conclusive and binding upon all parties,— 
extending, however, to infants, married women, lunatics, and 
persons absent from the State, the right of contestation to 
five years after the removal of their respective disabilities. 
Under this statute, the probate is conclusive, unless the will 
is contested in the mode and within the time fixed. 

In the present case, the application is to establish a paper 
which, if regarded as a will, is inconsistent with the provisions 
of the one which had previously been admitted to probate ; 
and as it is of later execution, it must operate as a revocation 
of the former. pro tanto. To this extent, therefore, it im- 
peaches the validity of the will which had been established ; 
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and if admitted to probate, the consequence would be, that 
there would be two wills established inconsistent in their 
provisions. It was to avoid such consequences, that the 
statute to which we have referred was enacted. The paper 
offered for probate impeaches in part the will already admitted 
to probate, and this, as we have seen, can only be done in the 
mode and within the time prescribed by the act. The present 
proceeding is not in that mode; neither is it commenced 
within the time prescribed, as the record shows that the appli: 
cation was not made until more than five years after the pro- 
bate of the first will, which disposed of all the property of 
the intestate, and the applicant did not bring himself within 
the saving clause of the statute. 

The court, therefore, did not err, on this state of facts, in 
deciding against the application. 

Judgment affirmed. 





HAMILTON vs. «WILLIAMS. 


1. The rule of the common law, which still prevails except so far as it has 
been changed by particular statutes, held a judge exempt from a civil suit, 
or indictment, for any act done, or omitted to be done by him, when sitting 
as judge. 

Under the statute which gives an action at law on the official bond of a 
county-court judge. “ for any injury, waste, or damage sustained in any 
estate, in consequence of any neglect or omission of taking good and sufficient 
security from guardians, executors, or administrators’, (Clay’s Dig., p. 290. 
§ 1,) no suit can be maintained on his bond for the failure of the judge to 
require a guardian to renew his bond, or to give further security, on account 
of the insolvency, removal, &c., of his original sureties. 


no 


APPEAL from the Cireuit Court of Lowndes. 
Tried before the Hon. Nat. Cook. ' 


® This action (which was commenced in August, 1853) was 
brought by Martha P. Hamilton, wife of William Hamilton, 
against Thomas M. Williams, to recover $1490 72 dam- 
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ages, which plaintiff claims as her separate estate, for the 
breach of the condition of the defendant’s official bond ag 
judge of the County Court of Lowndes. The complaint al- 
leged, that plaintiff was a minor at the time of the execution 
of defendant’s said bond, and that one John Powers was then 
her lawful guardian by regular appointment from a preceding 
judge of said court; that said guardian’s sureties on his offi- 
cial bond became insufficient and insolvent, and removed with 
eir property beyond the limils of the State; that the de- 
fendant had notice of these facts, and was requested to require 
further security from said guardian, but he wholly failed and 
eneglected to do so; that afterwards, on the final settlement 
of said guardian’s accounts, a decree was rendered against 
him, in favor of plaintiff, for the amount claimed as damages 
in this suit; that an execution was regularly issued on this 
decree, against said guardian, and was returned “ no property 
found”; and that afterwards another execution was regularly 
issued, under the statute, against him and his sureties, which 
was also returned “no property found.” 
The court sustained a demurrer to the complaint, and its 
judgment is now assigned for error. 


Geo. W. Stone, for the appellant : 

1. It is admitted that no adjudged case has been found, 
showing that this action can he maintained at common law; 
although in the matter of taking bonds, it is contended, the 
judge acts ministerially, not judicially. On principle, he 
should be held accountable for his omissions of plain and 
commanded duty. 

2. Under our statutes, new liabilities are cast on the judge. 
Clay’s Dig., p. 303, $31; p. 300, $ 21; p. 268, $5; p. 221, $5. 
These statutes clearly enjoin the duties, for the breach of 
which plaintiff complains. 

3. The condition of the judge’s bond is, “for the faithful 
performance of the duties assigned him.” The bond in this 
case conforms substantially to it. Why require a bond? Is 
it a matter of form? Is it not intended to enforce the per- 
formance of his duties, by a penalty ? * 

4. It is said. the omission complained of is not covered by 
the statute. The last clause is relied on. This statute is 
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9. If the averments of the complaint show no right of ae- 

tion, then the condition of wards is deplorable indeed : ‘they 
are not capable of taking care of their own interests, and, 
under the age of fourteen, have.no voice in the selection of 
their guardians; their property is placed, without their con- 
sent, in the hands of an irresponsible trustee, or rather, one 
who becomes irresponsible, and they can recover their loss 
from no person. 
10. It may be argued that the Legislature, in employing 
the word “may”, intended to leave it discretionary with the 
judge to cite the guardian to renew his bond, or not, at 
‘ his own pleasure. The word may means shall, when it relates 
to the performance of official duty, in which the public are 
interested.—Ez parte Simonton, 9 Por. 390, and cases cited ; 
4 Gilm. 20. 

11. The action in this case is correctly brought.—Code, 
§§ 2130, 2131, 2154. ' 


Warts, JupGE & JACKSON, contra: 


1. It is clear that this action could not be maintained at 
the common law; for “ the doctrine which holds a judge ex- 
empt from a civil suit, or indictment, for any act done, or 
omitted to be done by him, sitting as a judge, has a deep root 
in the common law.” It is to be found in the earliest judicial 
records, and it has been steadily maintained by an undisturbed 
current of decisions in the English courts, amidst every change 
of policy, and through every revolution of their government. 
See the learned and eloquent opinion of Chancellor Kent, in 
Yates v. Lansing, 5 Johns. 282, afterwards affirmed in the 
High Court of Errors, 9 ib. 395; see, also, Seaman v. Patton, 
2 Caines 112; Cunningham v. Bucklin, 8 Cow. 178. And it 
has been expressly held, that this doctrine is applicable in a 
suit like the present, against a judge of probate, for omitting 
to take security from a guardian.—Phelps v. Sill, 1 Day’s 
Conn. Rep.315. From the characters composing the Supreme 
Court of Errors of the State of Connecticut, when this de- 
cision was made, Chancellor Kent states, in Yates v. Lansing, 
supra, ‘it is entitled to great consideration.” The case of 
Phelps v. Sill, supra, also establishes the position that the 
taking of bonds of guardians, &c., is not a ministerial, but a 
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judicial act ; and that in neglecting and refusing to take such 
ponds, “he acts in the exercise of judicial power”, and cannot 
be questioned therefor in a civil suit. See, also, the argument 
of counsel on both sides. in said case of Phelps v. Sill. 

2. The action not being maintainable at the common law, 
the question then arises, can it be maintained under any statute 
of this State? The condition of the bond is, “for the faithful 
performance of the duties assigned him.” From the condition 
of the bond, if nothing more had been said in the act, it might 
be contended that such judge was by implication liable upon 
the bond for “the faithful performance” of every official duty. 
But the act, in this regard, leaves nothing to implication, but 
states that such bond shall be “subject to be sued on by any 
person or persons, for any injury, waste, or damage sustained 
in any estate, in consequence of any refusal or omission of 
taking good and sufficient security from guardians, executors, 
or administrators.” Specifying thus the only case in which 
the bond “shall be subject to be sued on”, in no other ease 
can it be; for, “expressio unius est exclusio alterius.” Is this 
a suit, then, for “neglect or omission of taking good and suf- 
ficient security?” It is not, for the guardian was appointed, 
and the security taken, by the predecessor of the appellee in 
the office of judge of the County Court. The statute above 
relates to the original taking of good and sufficient security : 
this is the obvious import and construction of the statute; and 
it being in derogation of the common law, it is to be strictly 
construed. (See Chancellor Kent’s construction of habeas 
corpus act, in this connection, 5 Johns. 282, supra.) What, 
then, is this suit? It is to recover against the appellee for 
having failed, neglected, and refused, as county-court judge, 
to issue a citation against the guardian in the pleadings men- 
tioned, and to take proof showing that his (the said guardian’s) 
sureties had become insufficient, as he might have done under 
the statute in Clay’s Digest, pp. 221-2,§5. For neglecting 
or omitting to do this, no right of action on the bond is given 
by the statute. If the judge failed to perform this duty on 
notice or request, the remedy was by mandamus to compel 
him to: do it; and by a failure to apply for the appropriate 
remedy, if loss or injury ensues, it is the misfortune of those 
who sustain it. The judge could order new and further se- 














539 ALABAMA. 


Hamilton v. Williams. 








curity only upon notice, and on proof of “gross neglect”, or 
on proof that the securities had become insufficient, &c.— 
Clay’s Digest 221-2,§5. If the proceeding be under Clay’s 
Digest 268, § 5, still a judicial investigation would have to be: 
had, and proof to be made. 

3. But it is said, that the establishment of this position 
might operate greatly to the detriment and injury of wards, 
they having no one to represent them but their guardians. 
This argument destroys itself; for to hold it to be good, this 
court must decide that a probate judge, under the penalty of 
a forfeiture of his bond, is bound, mero motu, to examine from 
time to time all guardians’ bonds in his office, as well those 
taken by himself as by his predecessors, and also to examine 
into the condition of the sureties thereto, and whether their 
circumstances have changed, or are changing, and to issue 
citations and remove, or require additional sureties. Hard 
would be the position of a probate judge, if such were to be 
his duties and responsibilities! But such are not his duties and 
responsibilities ; he is not bound to act, unless upon motion 
or request ; the person who makes the motion or request can 
also move for a mandamus, or other appropriate remedy, if the 
judge fails or refuses to act ; and if the judge is actuated by 
corrupt motives, can have him indicted or impeached ; and it 
it is an extreme and improbable case, to suppose that a 
ward would have no friend or relative to act for him in a 
proper case. 


CHILTON, C. J.—The statute requires, that the bond of 
the county judge shall be executed, payable to the Governor 
and his successors in office, and “ conditioned for the faithful 
performance of the duties assigned him”; and further provides, 
that it “shall be filed in the office of the Secretary of State, 
subject to be sued on by any person or persons, for any injury, 
waste, or damage sustained in any estate, in consequence of 
any neglect or omission of taking good and sufficient security 
from guardians, executors, or administrators.” 

The present action is on the judge’s bond, for failing to re- 
quire the guardian of the plaintiff to renew his bond, or to give 
further security,—that which he had previously given having 
become insufficient by reason of insolvency and removal, &. 
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The question is, whether, under the statute, an action lies for 
such a supposed breach. 

Another section (§ 14) of the same statute which gives the 
action, as above stated, provides, that the guardian may be 
ordered to give further security, on proof that his sureties 
have become insufficient. 

It is insisted by the counsel for the appellee, that the order- 
ing of further security is a judicial, not a ministerial act; and 
they invoke the common-law rule, the correctness of which 
we acknowledge to the fullest extent, “that a judge is exempt 
from a civil suit, or indictment, for any act done, or omitted 
to be done by him, sitting as a judge.”—Yates v. Lansing, 5 
Johns. 282-91, and authorities there cited,—affirmed in 9 Johns. 
395. The wisdom and sound policy of this rule is apparent 
to every one who has correct views of the administration 
of justice ; for, if a judge is liable to answer in a civil suit 
for his judicial acts, for every judgment he renders, at the 
instance of every party, who, blinded, it may be, by self-interest 
and partiality for his cause, but excited by the mortification 
of defeat, may see proper to sue him, he might be overwhelmed 
in litigation ; the citizens would soon lose all respect for the 
law and reverence for those who administer it; indeed, the 

independence of the judiciary, the great conservative depart- 
ment in every well-regulated government, would be destroyed, 
and no man would hold the office of judge, at the peril of being 
thus arraigned for every judgment he pronounces.—See Groen- 
velt v. Burwell, 12 Mod. 386; 1 Salk. 396; 1 Ld. Ray. 454. 

Such was (and still is) the salutary common-law rule, except 
so far as the same has been changed by our statutes. 

The statute before us, notwithstanding the general terms 
used in the condition of the bond, “for the faithful perform- 
ance of the duties assigned him”, specifies and points out the 
instances in which the bond may be putin suit. It is “subject 
to be sued on by any person, or persons, for any injury, waste, 
or damage sustained by any estate, in consequence of any ne- 
glect or omission of taking good and sufficient security from 
guardians”, &c. This latter clause in the section is supposed 
by the counsel for the appellant to be mere redundancy ; but 
we think it has an important office to perform. It prescribes 
the cases in which the bond may be put in suit; and by thus 
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particularizing the instances in which an action may be main- 
tained upon it, its effect is, to limit the operation of the statute 
to these particular cases, upon the maxim, “expressio unius 
exclusio alterius.” If the judge, after having appointed a 
guardian, neglects or omits to take sufficient security, he is 
liable to be sued on his bond, if injury ensue to the ward in 
consequence thereof. But suppose, when application is made 
to him for the appointment of a guardian, he should, in his 
official capacity as judge, determine not to appoint one, 
and adjudge that the appointment pertained to the judge 
of another county, or that the property of the ward was within 
another jurisdiction ; now, however erroneous such a decision 
might be, it could not be pretended that the statute was de- 
signed to cover such case, or that by the common law the 
judge could be held responsible. In the case just supposed, 
he omits to take security ; but this omission is the result of 
his judicial action in deciding against the appointment of a 
guardian. I[t is clear, therefore, that in order to maintain an 
action upon the bond in such case, for the omission to take 
security, the judge must be held responsible for an erroneous 
decision as judge, in failing to appoint a guardian that he 
might take from him security. The case supposed, we think, 
furnishes, in principle, a fit illustration of the case before us. 
As in that case, the plaintiff, in order to arrive at the omission 
which would constitute a breach of the bond, as defined by 
the statute, must impeach the judicial action or omission of 
the judge as judge; so here, as the judge, in his judicial ca- 
pacity, must first make an order requiring further security 
from the guardian, and had no right to remove him or discharge 
the old securities by the acceptance of a new bond, without 
such previous order, the omission or neglect to require or take 
security involves an inquiry into a judicial omission—the 
failure to hear proof and pass an order for further security, 
or on failure the removal of the guardian. It is obvious, 
therefore, that the gravamen of the complaint is the judge’s 
omission to discharge a judicial, not a ministerial function. 
It is not the neglect or omission of taking good and sufficient 
security merely which is the burthen of the complaint, but the 
failure of the judge to order the guardian to give such secu- 
rity, which order must be made and decided upon proof of the 
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insufficiency of the sureties already on the bond, and thus in- 
volves a judicial investigation. The statute not embracing 
such omission of the judge, and the failure to take good secu- 
rity being dependent on it, no action lies for the failure to 
take such security. If the order had been made, and the 
judicial function involved in its adoption had been discharged, 





we are not prepared to hold that the judge would not be liable 
on his bond for failing to take good security upon such order, 
equally as if he were taking security in the first instance. 
It would certainly fall within the mischief intended to be 
remedied by the statute; but until then, the breach contem- 
plated by the statute does not accrue, and cannot. If the 
judge erroneously refuse to act, upon complaint for further 
security, there is a remedy by mandamus ; if he corruptly re- 
fuse, or is guilty of malversation in office, the constitution and 
the statute (Code, § 685) point out the remedy; but neither — 
the common law, nor the statute, makes him liable to a civil 
suit for his acts or omissions done as a judge.—Phelps v. Sill, 
1 Day’s Rep. 315. 

- Our conclusion is, that the demurrer was properly sustained 
to the complaint. The judgment must consequently be affirmed. 





HOFFMAN vs. HOFFMAN ert At. 


1. The Legislature has the power to prescribe rules for the execution of wills, 
whether made before or after the passage of the statute, if rights have not 
become vested by the testator’s death. 

2. Courts will not so construe a statute (when its words do not force them) as to 
defeat a devise or bequest, which would have been valid if the testator had 
died immediately after making it; but contra, as to a statute whose effect is 
to sustain rather than to defeat a bequest. 

8. Section 1611 of the Code (which requires two witnesses to a will disposing 
of either real or personal property) applies to a will of realty executed before 
the adoption of the Code, if the testator died sin¢e its adoption ; but a will 
of personalty only would be governed by the old law. 

4. It is not necessary that the witnesses should sign the will in the presence of 
each other. ' 
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AppraL from the Court of Probate of Macon. 


In the matter of the last will and testament of Jacob Hoff- 
man, deceased, which was propounded for probate by the ap- 
pellees, and contested by the appellant. The paper propounded 
for probate was dated the — day of January, 1848, and was 
attested by two witnesses, who attested it at different times, 
and not in the presence of each other ; and the testator died 
on the 15th February, 1853. The court charged the jury, in 
substance, that under these facts the will was valid as to the 
personalty, and invalid as to the realty; and to this charge 
the contestant excepted. 

This charge of the court, among other things, is now assigned 
for error. 


J. E. BELSER and SEABORN WILLIAMS, for the appellant: 


1. “It is a principle which has always been held sacred in 
the United States, that laws by which human action is to be 
regulated look forward, not backward, and are never to be 
construed retrospectively, unless the language of the act 
should render that indispensable.” No words are found in 
the Code, in relation to wills, “which render this odious con- 
struction indispensable.”—Ladiga v. Roland, 2 How. (U. 8.) 
Rep. 589; Reynolds v. McArthur, 2 Peters, 434. 

2. “The law authorizes the testator to make his testament, 
but it is only on the condition that he complies with its regu- 
lations ; if he does not fulfil the conditions, the dispositions 
he makes, not having been authorized by law, are of course 
null and without any efficacy whatever.”—2 Bouv. Inst. 444-3. 

3. The law which was of force at the time a will may have 
been written, dated, signed, witnessed, and published, must 
determine its efficacy or inefficacy as a will, and must also 
determine whether it was duly executed, and whether it shall 
or shall not be admitted to probate: for it is that law alone 
which authorized the testator to make the testament, and pre- 
scribed the requisites of the will, and the regulations with 
which a compliance was essential. “The old testamentary 
law still applies to all wills made before the Code took effect, 
whatever be the period of the testator’s decease.” —1 Jarman 
on Wills (mar. p.) 587, 628-32, 616-28, 147, 122, 108; 5 Watts 
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399; 15 Conn. 274; 4 Greenl. R. 134; Alston v. Coleman, 7 
Ala. 795; 5 Watts & Serg. 198; Atwood’s case, 21 Ala. 625; 
3 Call’s R. (top p.) 251; Boyce v. Holmes, 2 Ala. 57; 9 Ired. 
L. 288. “All men are presumed to make their wills, deeds, 
or contracts, with reference to the existing laws, unless the- 
contrary is clearly expressed.”—Alston v. Coleman, 7 Ala.795. 
The Code does not profess to operate on past transactions, or 
to give to facts a character which they did not possess at the 
time they took place, or to declare that, in the trial of causes 
depending on such facts, they shall be considered and allowed 
to operate in the decision of such causes, according to their 
new character. It does not profess to settle rights depending 
on laws as they existed for a long series of years before the 
Code took effect, by new principles which, for the first time, 
are introduced by its provisions. It does not profess to con- 
vert into a will, by mere legislation, those acts which, when 
they were performed and before the Code took effect, did not 
amount to a will.—Code, §$ 1589 to 1613, inclusive. The 
Code cannot be considered as creating a new rule for the 
government of the past case, or as declaring the interpretation 
of the former statutes for the direction of the courts. If we 
call our attention to the general sense of mankind on the 
subject of retrospective laws, it will afford us the best reason 
to presume, out of respect to the law-giver, that the Code was 
not meant to act retrospectively; “and although the tense used, 
according to the strict rules of grammatical construction, may 
seem to regard the past, yet (we must remember) this often 
arises from considering events, then future, as past in reference 
to proceedings provided for and regulated, which must neces- 
sarily succeed these events in the order of time. This results 
as well from the imperfection of language, as from a want of 
attention and accuracy in the use of it.”—Crofton v. IIsley, 
4 Greenl. R. 139; 2 i. 288; 7 Johns. 500-3; Code, $1611. 
Let us test the construction contended for by the proponent 
of this will. Suppose that after the testator and both wit- 
nesses signed the will, but before the Code took effect, the 
testator had become insane, and that his insanity had continued 
without intermission until his death in February, 1853 ; could 
the efficacy of the will be determined by the Code? Could 
lands acquired after the signing of the will by the testator 














ALABAMA. 


Hoffman v. Hoffman et al. 


538 





er | 


and both witnesses, pass by the will 210 B. Mon. }; 5 Wattta 

& Serg. 198, and cases there cited, which show that “a devise 

of real estate is in the nature of a convevance.” “Lands ean 

only pass by a particular mode of conveyance.”—3 Call’s R. 
"(top p.) 263, supra. 

The language of the New Hampshire and Massachusetts 
statutes, construed in 2 Foster’s R. 434, 445, and in 12 Mete. 
R. 169, is unlike the language of our statute. But the language 
of our statute is like that found in the Connecticut statute, 
noticed in 15 Conn. Rep. 274, and also in 2 Foster’s R. 448,— 
Code, § 1589. Our own court has endorsed (in Boyce y. 
Holmes, 2 Ala. 57) the English cases, which are repudiated 
by the New Hampshire court. By the laws of Massachusetts, 
New Hampshire, and all the other States, the probate of a 
will is conclusive as to real and personal estate.—Osgood v. 
Breed, 12 Mass. 531 

There is a clear distinction between the due execution of a 
will, and its admissibility or non-admissibility to probate, on 
the one hand, and the construction or meaning of a will after 
it has been duly admitted to probate. This distinction renders 
the decisions reported in 2 Foster's Rep. 434, and 12 Mete. 
Rep., and others relied on by proponent, unavailing for him: 
for in those cases, the wills had been duly admitted to probate, 
and the questions presented for decision related to the mere 
construction of wills which by their probate had been already 
conclusively decided to be duly executed and admissible to 
probate. But in this case, the questions are, was this will 
duly executed—shall it be admitted to probate—as a will of 
realty and personalty? is it a will of realty? is it a will of 
personalty? These questions must be determined by the old 
law.—3 U.S. Dig. 670, § 28. 

It is conceded, that the law existing before the Code went 
into effect did not make it essential to the validity of a 
will of personal estate that there should be any subscribing 
witness. But this is one of that class of cases “in which 
something more than a mere compliance with legal require- 
ments was necessary to the efficacy of the will, by the testator 
himself; he having chosen to prescribe to himself a special 
mode of execution.” The rule in such cases declares, “if the 
testator afterwards neglects to comply with the ‘prescribed 
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formalities, the infer ence to be drawn from these circumstances 
is, that he had not fully and definitely resolved on adopting 
the paper as his will.” If this presamption is not rebutted by 
some extrinsic evidence of the testator intending the instru- 
ment to operate in its subsisting state, it cannot be admitted 
to probate.—1 Jarm. on Wills (mar. pp.) 93-4, 97-8; Avery 
v. Pixley, 4 Mass. 460-62. 

The application of this doctrine to the evidence in this case 
compels the rejection of the will. It was written in January, 
1848, when the testator was at home and in usual health. 
The testator then signed it, and Smith subscribed his name as 
a witness in his presence. No other person was then present. 
Still the testator did not regard it as complete ; he intended 
something further to be done to complete its execution, as is 
proved by his calling on Wright sometime afterwards “ to 
cone to his house to witness his will.” Wright went and wrote 
his name as a witness in the presence of the testator,-—no other 
person being present except testator’s family. Testator pro- 
duced the instrument, and told Wright “it was his will, and 
acknowledged his signature,” before Wright signed as a wit- 
ness ; and after this declaration of the testator, Wright signed 
as a witness. There is no evidence that the testator, after 
Wright became a witness, regarded the execution as then com- 
plete ; but there is strong evidence to the contrary: for the 
will directs the division of all his estate, “ both real and per- 
sonal,” in such manner as to prove clearly, that what he ap- 
proved of was a disposition or division, in the prescribed 
manner, of the entire estate, real and personal ; and that such 
a disposition of property as the will made was only approved 
by the testator when it carried the whole estate, real and 
personal. He lived about four years after Wright had signed 
as a witness, in the same county of Macon, and there is no 
evidence that he was afflicted or confined to his residence 
until about the time of his death in February, 1853. Under 
these circumstances, it must be presumed that he knew, if the 
paper in its unfinished state was good for any purpose, it 
would only be good as to his personal estate, and that, there- 
fore, he did not intend it to have any validity whatever, until 
made complete by the attestation of the requisite number of 
witnesses to carry the real, as well as the personal estate. 
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The proof is clear that he designed to have more than one 
witness to the instrument; for after Smith had signed, he 
called on Wright to come to his house “ to witness his will.” 
Why should he thus show a determination to have more than 
one witness? The obvious answer is, he knew the will could 
not be valid as to the realty without three witnesses; and 
after obtaining two he kept the instrument under advisement, 
because “the settled purpose of mind to pass his property did 
not then exist.”—Bolling’s Heirs v. Bolling’s Ex’r, 22 Ala. 826, 

The declaration made by the testator to Wright, that “it 
was his will”, is of no weight. It was made before Wright 
signed as a witness, and yet he was then about to get Wright 
as a witness. Such declarations of testators are not always 
implicitly to be relied on, “and can never, standing singly, 
supply proof of due execution, or consequently of what is to 
be taken in lieu of it. In common parlance, a man may well 
say that he has made a will, when he has written a testamentary 
paper, though unfinished.”—1 Jarm. on Wills (mar. pp.) 94-5. 

If the Code governs the questions now presented for de- 
cision, still the will is not duly executed, and ought not to be 
admitted to probate, either as to realty or personalty. The 
two witnesses signed their names at different times, and each 
in the absence of the other. The instrument is incomplete, 
and never became the final testamentary disposition of the 
testator.—Dormer v. Thurland, 2 P. Wms. 506; 1 Jarm. on 
Wills (mar. pp.) 71-2; Swift v. Wiley, 1 B. Monroe 117-18; 
Ragland v. Huntingdon, 1 Ired. L. 561. 


Ciopton & LiGon, contra: 


1. So far as relates to the manner of attestation, there is no 
material difference between the phraseology of the statute 
29 Car. II, and our own statute, either as it existed previous 
to, or since the adoption of the Code.—Clay’s Dig. 597, § 1; 
Code, § 1611. So that, whether the execution of this be de- 
termined by the law in force at the date of the will, or at the 
time of the death of the testator, makes no difference in respect 
to the manner of attestation. Our Legislature, having adopted 
the statute of 29 Car. II, has also adopted the settled con- 
struction of that statute by the courts of England.—2 Ala, 625. 
That settled construction is, that the witnesses need not see 
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the testator sign the will; his acknowledgment is sufficient. 
Grayson v. Atkinson, 2 Ves. Sr. 454, and note 1; Ellis v. 
Smith, 1 Ves. Jr. 16; 1 Jarm. on Wills (top pp.) 70-1, and 
note 0; Gryle v. Gryle, 2 Atk. 176; 5 Phil. Ey., notes in 
appendix, 295. 

“Where the testator owns his hand before the witnesses, 
who subscribe the will in his presence, the will is good, though 
all the witnesses did not see the testator sign; and it is ob- 
servable, that the statute of frauds does not say the testator 
shall sign his will in the presence of three witnesses, but re- 
quires these three things: first, that the will should be in 
writing ; secondly, that it should be signed by the testator ; 
and, thirdly, that it should be subscribed by three witnesses 
in the presence of the testator.”—-10 Bac. Abr. 490-91. “A 
will of real estate, executed in the presence of two witnesses, 
and at the distance of four years afterwards, the testator re- 
executed his will by drawing a pen on the old stroke in the 
presence of one other person, who likewise subscribed his 
name as a witness, held properly executed according to the 
statute.” —Id. 492. 

The American cases, with few exceptions, have concurred 
in and adopted the English construction.—Dudley v. Dudley, 
8 Leigh 442; Adams v. Field, 21 Verm. 256; 3 A. K. Mar. 
146; 2 Barb. Ch. 58; 9B. Mon. 28; 10 Mete. 54; 17 Pick. 373. 
The decision in New Jersey is founded upon the peculiar lan- 
guage of their statutes; and it is certainly worthy of remark, 
that, whilst some other States have changed the verbiage of 
their statutes in this respect, no alteration has been made in 
our new Code. 

2. A will, to be valid, must be executed according to the 
form prescribed by the law at the time of the death of the 
testator, and not the law in force at the date of the will.— 
Eleock’s Will, 4 McCord 39. The cases which maintain a 
contrary doctrine all revert to the case of Gilmore v. Shuter, 
2 Mod. 810, which does not decide this principle. That case 
was upon a contract, made before the statute of frauds, and a 
right of action had accrued. It is admitted, that an act of 
the Legislature will not be so construed as to give it a retro- 
spective effect, where vested rights are to be affected, unless 
such intent is clearly expressed. But where there are no 
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vested rights, (as in case of a will before the death of a tes- 
tator,) the Legislature clearly has the power to enact a retro- 
spective act ; and, further, a statute which operates upon wills 
made before its enactment is not a retrospective law, within 
the meaning of the constitution.— Holbrook v. Finney, 4 Mass. 
568; 16 ib. 59; 3 Pick. 360, 363; 12 a. 539. 

By section 1592 of the Code, “ every devise made by a tes- 
tator in express terms of all his real estate, &c., must be con- 
strued to pass all the real estate he was entitled to devise at 
the time of his death.” By what law is it to be determined 
whether a will made in Alabama before the adoption of the 
new Code. but where the testator died after the Code went 
into operation? In those States (except perhaps Pennsyl- 
vania) where it is maintained that wills must be governed by 
the law at their date, their statutes evidently contemplate wills 
made after their passage. ‘Thus, in North Carolina, “no will 
in writing made after the 4th July, 1841,” &c.; in Connecticut, 
“any person may by such will devise”, &c. Or else, the statute 
expressly exempts wills made before its adoption, as in New 
York, and Ist Victoria. “A will”, says Chancellor Walworth, 
“does not take effect from its date, but only from the death 
of the testator.” “ The validity of the trusts and provisions 
of a will must depend upon the law as it was when the will 
took effect by the death of the testator.”—De Peyster v. Clen- 
dening, 8 Paige 304; Adams v. Wilbur, 2 Sumner 271; Hardy 
v. Toney, 20) Ala. A statute passed after the making of a 
will, but before the death of the testator, will operate upon 
the will.—2 Foster 434; 4 Hill 138; 12 Mete. 169; 7. 262. 

By these cases, the principle is clearly and ably maintained, 
that whether after-acquired estate will pass by a will must be 
determined by the law in force at the death of the testator. 
This is upon an analogous principle: “ Where an action was 
brought to recover a debt more than six years old, and in 
order to take the case out of the statute, the plaintiff gave 
in evidence a verbal promise made in February, 1828,——it was 
held, that the plaintiff could not recover, because the statute of 
Geo. LV, adopted in May, 1828, required the promise to be in 
writing.—9 Bacon’s Abr. 222. That statute only regulated 
the manner in which subsequent promises should be proved ; 
it was a question of evidence. Likewise is the manner of 
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attesting a will: it is required to obtain certain proof of its 
proper execution, and that it is the will of the testator. 

‘It seems strange to assert, that whether a will shall be ad- 
mitted to probate must not be determined by the law in force 


it the death of the testator, but by a law which was repealed 


before his death. 

Whether the testator intended any further act to complete 
the will, must be determined from the face of the will. No 
intentional incompleteness appears upon the face of this. It 
does not appear that he even intended to have it attested at 
all.—McGrew v. McGrew, 1 Stew. & Por. 30; Hilliard v. 
Buford’s Heirs, 10 Ala. 982. 


GOLDTHWAITE, J.—The legal questions presented for 
our determination arise upon these facts: In January, 1848, 
Jacob Hoffman executed a paper purporting to be his last 
will; by which he bequeathed one third of all his property, 
real and personal, to his wife for life, and at her death to 
certain of his children who are named in the instrument; and 
the remaining two thirds of his property to be equally divided 
among certain of his children, who are also named. There 
are other provisions, which it is unnecessary to notice, as they 
have no bearing on the points involved. The writing has an 
attestation clause, and was published by the testator before 
two witnesses, who subscribed their names as such ; the pub- 
lication being made and the witnesses attesting at different 
times, and in the presence of the testator, but not in the 
presence of each other. Jacob Hoffman died in February, 
1853 ; and upon these facts, the sole question is, whether the 
instrument is valid as a will of both the real and personal 


property, or of either the one or the other. 


That the instrument is not effectual as a will of real estate, 
under the law in force at the time of its execution, (Clay’s 
Dig. 596, § 1,) which required three attesting witnesses, is 
conceded ; but at the time of the testator’s death, this act had 
been repealed, and by the law then in force, but two witnesses 
were required.—Code, § 1611. Assuming, for the present, 
that the instrument was duly executed under the new law, 
the only question is, which of the two statutes governs. The 
Legislature unquestionably have the power to prescribe rules 
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Clendening, 8 Paige 295; Bishop v. Bishop, 4 Hill (N.-Y.) 
138; Cushing v. Aylwin, 12 Metc. 169; Pray v. Waterston, 
ib. 262; Loveren v. Lamprey, 2 Fost. 434. 

It is true that the courts of Pennsylvania, Connecticut, and 
North Carolina have confined the operation of similar statutes 
to devises made since their passage; resting their decisions 
on the cases of Gilmore v. Shuter, and Ashburnham v. Brad- 
shaw, supra, and the general rule of construction against the 
retro-active operation of statutes.—Mullock v. Souder, 5 W. 
&S.198; Brewster v. McCall, 15 Conn. 274; Doe v. Speight, 
9 Ired. Law 57. With all deference, we think the error of 
these decisions arises from mistaking the true principle of the 
cases on which they rest,and giving too much force to the rule 
of construction. The object of the Legislature was, to preserve 
and give effect to the intention of the testator, by abolishing a 
purely technical rule, which too frequently defeated it. When- 
ever a statute is levelled against an abuse, or in furtherance 
of an acknowledged principle of right and justice, every reason 
exists for its most liberal application; and in such cases, it 
may fairly be presumed, that it was the intention of the Legis- 
lature that the boon of the statute should be extended to every 
ease Which its words could properly include. 

We do not say, that section 1611 of the Code, in its opera- 
tion on wills of real estate made before it took effect, furnishes 
as strong an illustration in favor of the rule of construction 
for which we contend, as the statutes to which we have re- 
ferred, giving effect to devises ; but the same principle applies 
in each case. The old law required three witnesses ; but the 
Legislature has said, in effect, that this number is more than 
is necessary—that two are sufficient. If the statute had in- 
creased the number, and thus superadded a condition, we 
should then say, as the Court of King’s Bench said in relation 
to the statute of Car. II, that it applied only to wills made 
after its passage; but when its object is, not to abridge, but 
to enlarge the privileges of the testator, and to give effect to 
his will, then it falls within the principle by which devises, 
made in words which, by Legislative construction alone, in- 
clude lands subsequently acquired, are extended to wills made 
before the law took effect. The purpose of the statute was 
for the prevention of fraud ; and if the Legislature have said 
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that two witnesses are enough to accomplish this object, and 
have not limited its application, why should courts do it? 
The fair presumption is, that it was intended to meet every 
case to which the provisions of the section could legitimately 
extend ; and giving effect to this intention, we must apply it 
to every will of real estate, where the testator died after the 
Code went into operation. In relation to wills of personal 
property, a different rule prevails; for, in respect to them, 
the operation of the statute is to abridge the right of the 
testator, and upon the authority of Gilmore v. Shuter, and 
Ashburnham v. Bradshaw, supra, they would be governed by 
the old law. In the present case, however, the record shows 
that the will was established by two witnesses, which is all 
the former law required.—Johnson v. Glasscock, 2 Ala. 218. 

In reference to the objection which was urged in argument, 
that the witnesses, although they signed in the presence of 
the testator, did not attest the will in the presence of each 
other, it is only necessary to observe, that the statute does 
not require this in terms; and although some of the earlier 
cases seem to have thought it necessary under the statute of 
Car. II, c. 3, the language of which is in this respect almost 
identical with our own, (Cook v. Parsons, Prec. in Ch. 184; 
Dormer v. Thurland, 2 P. Wms. 506,) the contrary was ex- 
pressly ruled in Smith v. Codron, 2 Ves. Sr. 455, which de 
cision has been followed both in England and the United 
States.—Grayson v. Atkinson, 2 Ves. Sr. 454; Westbeech v. 
Kennedy, 1 Ves. & B. 362; Wright v. Wright, 5 M. & Pay. 
316; Dewey v. Dewey, 1 Metce. 349; 4 Kent’s Com. (5th 
ed.) 516. 

The will being perfectly executed, both in relation to the 
real and personal property, the charge of the court, which 
declared it void as to the former, was erroneous. 

Judgment reversed, and cause remanded. 


Rice, J., having been of counsel, did not sit in this case. 
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OWEN vs. SLATTER er At. 


1. Asale of real estate by commissioners, under an order of the probate court, 
does not affect the widow’s right of dower; and although the order was 
made on her application as administratrix, her failure to announce at the 
sale that the land was sold subject to her dower, does not estop her from 
asserting her claim. 

The statutory jurisdiction conferred on the courts of probate, in the allot- 
ment of dower, does not take away the jurisdiction of chancery ; and if the 
widow proceeds in equity for lands in which dower cannot be assigned by 
metes and bounds, she is not compelled to include in her application all the. 
lands in the county in which she is entitled to dower. 

8. In the computation of time under a statute, the settled practice in this State 
is, to include one day and exclude the other, unless the statute requires so 
many entire days to intervene; and therefore, under the act of 7th Febru- 
ary. 1843, (Clay’s Digest, p. 329, § 98,) which limits actions for the recovery 
of lands to ten years after the accrual of the cause of action, a suit com- 
menced on the 7th February, 1858, is not barred. 


nw 


AppEAL from the Chancery Court at Mobile. 
Heard before the Hon. Wapbr Keyes. 


Tus bill was filed by Mrs. Louisa S. Owen against Hope 
H. Slatter and Mrs. Aun P. Holly, on the 7th February, 
1853, to obtain an assignment of her dower in certain city 
lots in Mobile, of which George W. Owen, her deceased hus- 
band, died seized and possessed, and which were sold on the 
15th February, 1841, under an order of the Orphans’ Court 
of Mobile, on the application of complainant as administra- 
trix of her deceased husband ; and at this sale E. Lockwood 
became the purchaser, and afterwards conveyed by deed to 
the defendants. The defendants, in their answers, set up the 
proceedings in the Orphans’ Court in bar of the complain- 
ant’s claim ; insisting that there was no reservation of her 
dower at the time of the sale, and that they purchased with- 
out notice of her claim. They also pleaded the statute of 
limitations, and demurred to the bill for want of equity; and 
in their amended answers they allege, also, in bar of the relief 
sought by the bill, that said decedent died seized and pos- 
sessed of other lands in this State than those described in the 
bill, and that complainant is entitled to dower in them. 
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On final hearing, the chancellor dismissed the bill, and hig 
decree is now assigned for error. 


Joun T. Taytor, for the appellant : 

I. The statute of limitations is no bar to the action ; because 

1. The action for dower is not embraced in the general 
statute referred to.—Park on Dower, p. 11; Angell & Ames 
on Limitations, p. 379; Guthrie and Wife v. Owen’s Heirs, 
10 Yerg. 339; 1 Dev. & Bat. Law R. 213; 1 Dudley’s (Ga.) 
R.123; Wells v. Beall, 2 Gill & J. 468; Barnard v. Edwards, 
4 N.H. 107. 

2. But, if it were embraced, the time had not expired when 
the bill was filed. The filing of the bill was the commence- 
ment of the action.—1 Paige’s Ch. R. 564; 1 Greenl. Ev., 
§ 431. The act was passed on the 7th February, 1843, and 
the bill was filed on the 7th February, 1853; while the ten 
years prescribed by the statute did not expire until the 8th 
February, 1853.—Angell & Ames on Limitations, p. 50; Fair- 
banks v. Woods, 17 Wend. 329. 

IJ. The complainant is not estopped from asserting her 
right, by her mere silence in not announcing it at the sale; 
because, Ist, the answers do not allege enough to make out 
an estoppel ; and, 2d, because the purchaser at the sale bought 
only the interest of the heirs, and the law implies notice of 
the widow’s right of dower unless it is announced that her 
dower is included in the sale.-—2 Comstock’s R. 245; 1 Sel- 
den’s R. 401. 


DANIEL CHANDLER and Rost. H. Situ, contra: 


1. The answers (which are admitted to be true) allege, 
that “ there was no reservation in the decree of any claim of 
dower, nor was there any at the sale; that the sale was made 
unconditionally, for @ fair and adequate price; that defend- 
ant was ignorant of complainant’s claim for dower, and had 
no knowledge or notice of the claim from any person, either 
at the time of his purchase, at the date of his deed, or when 
he paid the money”; and that “he had fully performed every 
act to complete the purchase, before he had any notice of 
complainant’s claim, or any cause to suspect or believe that 
she had a claim.” How then can it be contended that they 
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purchased with notice of the dower right? They believed 
they were getting a good title, and paid full value for it. 
Mrs. Owen knew this, and it was her duty to give notice of 
her claim ; and her silence, under such circumstances, was a 
fraud upon the defendants, who are innocent purchasers, with- 
out notice, for valuable consideration.—1 Rand. 354; Sugden 
on Vendors, p. 762; 1 Rich. 222; 6 Johns. Ch. 200; 5 7b. 
187; 1 Rich. 237; 5 Humph. 96; 1 Story’s Eq. 375-80; 2 2. 
736. Mrs, Owen applied as administratrix for the sale of 
the land, instead of the negroes as the will directed ; she ob- 
tained the order, sold the land, interposed no claim for dower, 
gave no notice of any claim; she received the proceeds, and 
enjoyed the property, and now demands dower in the only 
land that was sold. If she failed to retain the value of her 
dower out of the proceeds of the sale, or to apply for it, it was 
her own fault, and she can blame no one else. That she was 
entitled to compensation out of the proceeds of the sale, see 
4 Paige’s Ch. R. 97; 6 Johns. Ch. 200. 

2. The statute (Clay’s Dig., p. 173) evidently contemplates 
that the widow, when she claims dower, shall assert her claim 
at one and the same time to all the lands of which she is 
dowable; and even if the lands lie in different counties, she 
may embrace them in the same petition. Here she claims 
dower in but two lots only, while the answers show that she 
has other lands in her possession of which her husband died 
seized and possessed. Independently of thé statute, it is the 
object of chancery to prevent a multiplicity of suits—a divis- 
ion of claims. If she has a right to dower in these other 
lands, she ought to have asserted it; and if she intends to 
abandon her claim to dower in the lands which were not sold, 
she ought certainly to abandon it in lands which she sold, and 
to which she induced the purchaser to believe he was getting 
a good title. ‘The widow’s dower must be assigned her out 
of the whole inheritance, and not by piece-meal.”—1 Penning- 
ton’s (N. J.) R. 281. 

3. The statute of limitations is a complete bar to the suit. 
It is an action for the recovery of lands, as she is put in pos- 
session on her dower being assigned ; and is, therefore, within 
the statute.—6 Johns. Ch. 199. The suit was not commenced 
within ten years from the passage of the act of 1843: the ten 
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years expired the day before the bill was filed. To bring it 
within the ten years, the day on which the act was passed 
must be excluded from the computation ; whereas a statute 
takes effect from the moment of its passage, and has relation 
to the first moment of-that day, as divisions of a day are not 
allowed.—20 Vermont R. 654. 

4, But if the statute is not applicable to claims for dower, 
equity will consider such a stale claim barred by analogy to 
the statute. Complainant has acquiesced in the sales for 
fourteen years,—has seen the property improve in value, and 
has enjoyed the advantages of the sale.—7 How. U.S. R. 234; 
10 Ves. 453-67; Adams on Kq., m. p. 228; Jeremy’s Kq., p. 46. 


CHILTON, C. J.—1. The sale of the real estate, made 
under decree of the Probate Court, vests in the purchasers 
only the title which the ancestor had, and which upon his 
death descended upon his heirs-at-law. The widow’s right to 
dower is unaffected by the sale, unless, indeed, she bars her 
right by some act which, in a court of equity, would consti- 
tute it a fraud in her to insist upon it. 

The facts of the case before us do not make out such a bar. 
True, the widow in this case is administratrix ; but the law 
prescribes her duties, and so long as she acts within the scope 
of those duties, it would be singular indeed that she should 
forfeit her rights as an individual, merely by reason of her 
having properly complied with the requirements of the law 
in her fiduciary character. 

Such sales, when made by commissioners, are judicial in 
their character, and, like sales under execution, leave the 
widow’s right to dower unaffected. The purchaser is sup- 
posed to examine the record, and to know what he is buying, 
and to purchase with a knowledge that the dower is yet an 
incumbrance upon the land. The maxim, “caveat emptor,” 
applies ; and if the purchaser blindly bids off the land with- 
out inquiring whether the widow has relinquished her dower, 
or consented to a sale of it, electing to take a share of the 
proceeds in lieu thereof, it is his folly, and he has no one to 
blame but himself.—Perkins’ Ex’rs v. Winter’s Heirs, 7 Ala. 
855; Worthington v. McRoberts, 9 i. 297. As to title sold, 
see Clay’s Dig., p. 195-6, § 18. 
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We are of opinion, therefore, that there was no fraud on 
the part of Mrs. Owen, in failing to announce at the sale that 
the land was sold subject to her dower ; neither is she estop- 
ped from setting up her claim to dower by reason of her si- 
lence. Whether, if she had sold the land in her fiduciary 
character, and executed a conveyance, her dower interest 
would not have passed thereby, is a question which may ad- 
mit of discussion, and one which it is not our purpose now to 
decide, as the record before us does not involve it. The case 
of Shurtz v. Thomas, 8 Penn. State R. 359, goes greatly be- 
yond this. There the conveyance, made under order of court, 
was by the widow—the administratrix—and purported to 
convey the estate of her husband and of her, the administra- 
trix, since his decease :—Held, that the conveyance was to be 
referred to her office, and left her dower unaffected. 

2. It is insisted for the defendant, that the statute con- 
templates the claim for dower shall be made in one applica- 
tion for all the lands which lie in the county, and that the 
widow cannot make a separate application for each tract. It 
may be, when the application is made under the statute to the 
Probate Court, that she would be confined to a single appli- 
cation ; but the statute was not intended to deprive the Chan- © 
cery Court of its jurisdiction, asit isnot taken away in terms. 
The rule is, that although the statute may confer jurisdiction 
upon another court, over subjects-matter of which the Chan- 


_ cery Court had jurisdiction, the jurisdiction of the latter 


court remains unimpaired, unless by the language of the 
statute they are forbidden to proceed in such cases. We en- 
tertain no doubt of the right of the complainant to proceed in 
equity, in the case before us ; the premises out of which dower 
is claimed being a city lot, on which there are improvements, 
and in which equitable dower (instead of one-third of the 
lands by metes and bounds) must usually be assigned. 

3. It appears that the statute of limitations was passed on 
the 7th day of February, 1843, and this bill was filed on the 
Tth February, 1853. In our opinion, the ten years was not 
completed when the bill was filed. Whatever may be the 
English doctrine upon this subject, it is the practice of our 
court to include one day and exclude the other, except when 
the statute requires so many entire days to intervene,—in 
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which case, both are excluded.—See Garner & Neville y. 
Johnson, 22 Ala. 494-501. Such also appears to be the rule 
in New York.—Fairbanks v. Wood, 17 Wend. 329-331 ; Sny- 
der v. Warren, 2 Cow. 518-521; Ex parte Dean, ib. 605-6, 
note a; see, also, Angell on Lim. 45 to 50, where the authori- 
ties are cited. 

The decree of the chancellor is erroneous. Let it be re- 
versed, and the cause remanded. 





LETONDAL vs. HUGUENIN. 


1. Under the Code (§ 2570), in a suit commenced by attachment, a judgment 
by default cannot be taken on the first day of the term to which the writ is 
returnable ; but if the suit is brought in either the Circuit or City Court of 
Mobile, and the attachment is levied more than twenty days before its re- 
turn, judgment by default may be taken on the first day of the term under 

the provisions of the act of February 17, 1854, (Pamphlet Acts 1853-4, 

p. 91, § 6.) ; 
And if the attachment is not sued out against a non-resident, but is levied 

on the defendant’s goods and chattels, and no garnishee is summoned, there 
is no law requiring any notice to be given. 
A complaint in the form prescribed by the Code (p. 551), ‘on promissory 
note, by payee against maker’’, is sufficient to support a judgment by de- 
fault ; and its legal effect is the same as if it contained an averment, in 
express terms, that the note was payable to the plaintiff. 

. When the judgment entry recites, that ‘‘ the plaintiff came by attorney, and 
the defendant having failed to file his plea within the time prescribed by 
law, it is considered by the court, that the plaintiff have and recover of the 
defendant”, &c., “the damages due by the two promissory notes declared 
on’, it will be presumed on error, that the complaint shown by the record 
(although the day on which it was filed is not endorsed on it, as required by 
section 2247 of the Code) was filed before the rendition of the judgment by 
default. ’ 
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APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Raprgr. 


Tuis suit (A. C. Huguenin vs. Jules Letondal) was com- 
menced by original attachment, sued out on the ground that 
the defendant had money, property, or effects, liable to the 
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satisfaction of plaintiff’s debt, which he fraudulently with- 
held. The attachment was issued by the clerk of the Circuit 
Court, on the 23d February, 1854, and was returnable (not 
“to the next term of the Circuit Court,” &c., but) “at the 
court-house, on the third Monday after the fourth Monday in 
March next” ; and it was levied, on the 24th a on a 
gold watch and breastpin. 
The complaint, which was endorsed ‘ Filed i in office”, but 
no date or signature affixed to the endorsement, was in these 


words :— 


“A. C, Huguenin The State of Alabama, Mobile County. 


Jules iii Circuit Court, Spring term, 1854. 


“The plaintiff claims of the defendant twenty-one dollars, 
due by promissory note made by him November 24, 1853, 
at sixty days; also, the sum of one hundred and twenty-five 
dollars, due by promissory note made by him November 24, 
1853, at ninety days, with jnterest thereon ; both of which 
said promissory notes are now due.” 

The judgment entry, which is next set out, is as follows :— 

“This day came the plaintiff by his attorney ; and the de- 
fendant having failed to file his plea herein within the time 
prescribed by law and the rules of this court, it is considered 
by the court, that the plaintiff have and recover of the de- 
fendant the sum of one hundred and forty-seven 65-100 dol- 
lars, the damages due by the two promissory notes declared 
on, together with his costs in this behalf expended.” 

On this judgment the following errors are assigned :— 

“1. The court erred in rendering judgment for the plaintiff 
at the return term of the writ of attachment, against the pro- 
visions of the Code in that respect, and when there was no 
authority by law for rendering the same. 

“2. In rendering judgment by default for the plaintiff, 
when it did not appear that the complaint had been filed 
within the three first days of the return term of the attach- 
ment, as required by the Code, nor that the defendant was in 

“default. 

“3. In rendering judgment for the plaintiff, when it did 
not appear that the time for pleading to the complaint had 
elapsed after the filing thereof; as the time of filing the same 
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is not shown, as required by the Code, nor whether the com- 
plaint was filed before or after the judgment. . 

“4. In rendering judgment for the plaintiff on the com- 
plaint ; the same not showing sufficiently a cause of action in 
favor of the plaintiff in the suit,and no evidence being pro- 
duced to the court. 

“5, Because it does not appear that the complaint was 
filed before the judgment was rendered. 

“6. Because the complaint was not sufficient, nor does it 
show sufficiently that the debts were due when the attach- 
ment was issued, nor that the notes were payable to plaintiff, 
nor that he held them; nor are they filed, to show that a debt 
is due, nor how much.” 


Gro. N. Stewart, for the appellant : 

1. The Code provides that in attachments judgment shall 
not be rendered at the first term, unless the defendant appear 
and plead.— Code, § 2570. Here the judgment was rendered 
at the first term by default. 

2. The Code requires the complaint to be filed within the 
three first days of the return term of the attachment.—Code, 
§ 2570. It also requires that the true date of the filing of all 
pleadings shall be endorsed on them.—Code, § 2247. Here 
it does not appear that the complaint was filed as required by 
the Code, nor when filed, nor if filed three days before the 
trial, nor if filed even at the time of the trial; so that it does 
not appear that the time allowed for filing a plea had elapsed 
which the law allowed to the defendant after the complaint 
was filed; but the very contrary appears. The complaint 
could not properly be filed before the very day when judgment 
was rendered, and no time was allowed even to plead.—See 
Code, §§ 2257, 2258. 

3. It was not competent for the clerk, or the court, to assess 
the damages ; nor could judgment be rendered for the plain- 
tiff without the proof of the debt, by the production of the 
notes sued on, as the complaint does not contain all the aver- 
ments necessary for the establishment of a cause of action. 
It does not appear to whom the notes were payable, nor who 
held them when suit was brought, nor at the time of the trial, 
nor that they were produced, nor are they filed. The debt, 
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therefore, is not established, either by the allegations con- 
fessed, or by proof produced. , 

Does a judgment by default, on a complaint under the 
Code, authorize a judgment without proof? Is judgment 
given on the allegations of the complaint, or on the proof 
produced at the trial? In the forms prescribed by the Code, 
the facts necessary to entitle a party to a judgment are not 
required to be stated, as in a declaration. The complaint 
stands like the endorsement on a writ, not a technical speci- 
fication of the facts which the law requires to demonstrate 
the liability, but as a mere notice to the defendant of what 
the plaintiff intends to rely on; it may contain, too, much 
that is conclusion of law, not averment of facts. The default 
merely admits that the plaintiff has a cause of action, but not 
what it may be, nor how much. Suppose the complaint is 
defective, and no demurrer to it is filed; no objection can 
then be taken to it, and yet it will show no cause of action. 
Suppose then there is a verdict for the plaintiff ; can the judg- 
ment be arrested? But if proof was adduced on the trial of 
a complete right of action, and no objection was made, and 
no bill of exceptions taken, the plaintiff would be entitled to 
his judgment. The judgment, then, is not given on the record 
or pleadings, but on the proof. 


A. J. ReQuienr, contra, contended, Ist, that the complaint 
was sufficient under the forms preseribed by the Code; 2d, 
that judgment by default was properly taken on the first day 
of the term, finder the provisions of the act of 17th February, 
1854, regulating the practice in the Circuit and City Courts 
of Mobile ; and, 3d, that no notice was necessary, as there 
was no garnishment. 


RICE, J.—If the provisions of the Code only governed this 
case, the judgment by default could not be supported ; because 
on the mere levy of an attachment, it was rendered at the 
first term after such levy, and on the first day of the term. 
Code, § 2570; Pruitt v. Clack, 9 Porter’s R. 286. 

But the provisions of the Code, in this class of cases, are 
materially modified by the act of 17th February, 1854, when- 
ever such cases are brought in the Circuit or City Court of 
Mobile,—Pamphlet Acts of 1853-4, pp, 91-2. 
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The attachment in this case was levied more than twenty 
days before the case was placed on the docket and the judg. 
ment by default taken. It thereforesstood for trial on the 
day the judgment was rendered, under the provisions of the 
6th section of the act of 1854 above cited, unless some law in 
existence at the passage of that act required a notice to be 
given. 

If the attachment had been sued out against a non-resident, 
the then existing law would have required a notice to be 
given ; and in that case, judgment by default could not law- 
fully have been rendered at the first term ensuing the expira- 
tion of twenty days from the levy of the attachment.—Code, 
§ 2510. But the attachment is not here sued out against a 
non-resident. It was levied on the goods and chattels of the 
appellant, and no person has been served or summoned as 
garnishee. In such a case as this, we know of no law which 
requires a notice to be given. And under the provisions of 
the act of 1854, supra, we hold, that the appellee did not take 
his judgment by default sooner than he was entitled to it. 

The appellant contends, that the complaint, unaided by any 
proof whatever, is insufficient to authorize or sustain a judg- 
ment by default, because it does not show to whom the notes 
sued on were payable. We think otherwise. The complaint 
is in the form given by the Code for a complaint “ on promis- 
sory note, by payee against maker.” The legal effect of a com- 
plaint in this form, is the same as if it contained, in express 
terms, an averment that the note described in it was payable 
to the plaintiff in the action; and under this form of com- 
plaint, a note not payable to the plaintiff would be inad- 
missible. 

Under the.recitals contained in the judgment entry, we feel 
bound to presume, that the complaint which is shown in the 
record was filed before the judgment by default was rendered. 
There is nothing contained in this record, which prevents us 
from applying to it the maxim, “ Omnia presumuntur rite esse 
acta.” 

We are satisfied there is no error in the record. Judg- 
ment affirmed, 
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HAMLET vs. JOHNSON. 


1. Where one of several residuary legatees, who take in common, dies before 
the testator, his legacy, which Japses by his death, does not survive to his 
co-legatees, but descends to the testator’s next of kin under the statute of 
distribution, and no interest in it passes to one who takes a life estate by 
implication in the residuum. 

2. On petition to the probate court for the distribution of slaves not disposed 
of by will, if the number of distributees exceeds the number of slaves to be 
divided, the court may order a sale in the first instance, without the appoint- 


ment and report of commissioners. 
6 


APPEAL from the Court of Probate of Madison. 


In the matter of the petition of Daniel Johnson, as trustee 
of Sarah Johnson, against Mrs. Phebe Hamlet, as executrix 
of Robert Hamlet, deceased, who was the father of said Sarah, 
for distribution of a lapsed legacy. 

The only clauses of the testator’s will which have any bear- 
ing on the questions presented in the case, are the third and 
the twelfth, which are as follows: 

“3. I give to my wife, Phebe Hamlet, and her lawful ex- 
ecutors, in special trust and confidence, and for the uses, 
intents, and purposes hereinafter mentioned, that is to say, for 
the support and maintenance of my son Richard G. Hamlet, 
for and during his single life ; and should my son Richard G. 
Hamlet marry, then, in that event, he shall take the slaves 
hereinafter mentioned into his possession ; and the property 
given in trust to my wife, Phebe Hamlet, trustee, shall be as 
follows, viz., one negro man named Dick, and one negro man 
named Ben.” 

“12. I also give to my wife, Phebe Hamlet, all my stock 
of every description, farming utensils, house and kitchen fur- 
niture, wagons, barouche, &c., for and during her natural life, 
or during her widowhood; and at the death or marriage of 
my wife, it is my will that the whole of my property then re- 
maining, both real and personal, and not specifically willed 
away to any of my children, shall be sold, and the proceeds 
thereof shall be equally divided amongst all my children.” 

This will was admitted to probate on the 5th August, 1847, 
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and the widow qualified as executrix, but the record nowhere 
shows the date of her appointment. Richard G. Hamlet, the 
legatee named in the third clause of the will, died before the 
testator, but subsequent to the execution of the will, and was 
never married. 

The record does not show when the petition in this case 
was filed, but the citation to the widow was issued on the 20th 
January, 1853. The petition, in addition to the facts above 
stated, alleges, “that the testator left ample means for the 
payment of all his debts, without the sale of the said slaves 
Dick and Ben, and that they are and ever have been subject to 
division amongst the heirs of said Robert Hamlet, deceased ”; 
also, “ that the said testator left a widow and six surviving 
children, of whom the said Sarah Johnson is one, and that she 
is entitled to a distributive share of the said lapsed legacy.” 
The prayer of the petition is, “that the said executrix may be 
required to show cause why the said lapsed legacy shall not 
be distributed according to law, and that all such other and 
further proceedings may be had as are requisite to accomplish 
the object of this petition.” 

On the final hearing of the petition, as the bill of exceptions 
states, “it was shown on the part of the defence, that the tes- 
tator’s will specifically mentioned all the property possessed 
by him at his death, except four negroes, viz., Ellen, twelve 
years of age, Lucy Neal, and Caroline, each one year old, and 
Charley, three months old, and the then growing crop, be- 
sides a few other inconsiderable articles; that as such execu- 
trix, she (Mrs. Phebe Hamlet) had, at the September term, 
1849, filed her accounts and vouchers for a final settlement, 
which settlement was made, in due form of law, at the October 
term thereafter ; that everything not specifically disposed of 
in said will, except said four negroes and the two in contro- 
versy, had been sold in due course of administration ; that 
the proceeds of said sale proved insufficient to pay the indebt- 
edness of said estate; that on said settlement in 1849, a 
balance was declared in her favor, as due from said estate, of 
the sum of $816 30; that she was still a widow, and that the 
said executrix had held said negroes since the death of the 
said testator, claiming to hold them during her life or widow- 
hood. The said defendant did not answer or plead to said 
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petition in form, but, without “objection from petitioner, in- 
sisted on the matters of law arising on said facts, as barring 
the petitioner’s right to recover. The court, however, thought 
and ruled, that the petitioner had a right to recover, and de- 
creed accordingly ; to which the defendant excepted.” 

The decree of the court recites, that it appeared to the sat- 
isfaction of the court that the slaves described in said lapsed 
legacy were subject to distribution amongst the heirs-at-law 
of said testator, and’ that they could not be fairly divided 
without a sale thereof; and the executrix is accordingly or- 
dered to sell them, on a credit of six months. 

The executrix, who is now appellant, assigns for error— 

“1, The court erred in-granting the prayer of the petition. 

“9, The court erred in the decree rendered. 

“3, The court erred in proceeding to a final decree without 
all interested in the estate having been brought before it. 

“4, The court erred as shown in the bill of exceptions.” 


Rosinson & JONES, for the appellant : 

1. Richard G. Hamlet having died in the lifetime of the 
testator, the bequest to him, embracing the slaves in contro- 
versy, lapsed. The first question, then, is, Did these slaves 
go to the distributees, unaffected by the will, or did they pass 
under the general residuary clause? <A lapsed or void legacy 
of personal property passes under the residuary clause.— 
Roberson v. Roberson, 21 Ala. 275; 4 Barb. S. C. Rep. 82; 
Ward on Legacies, p. 30. So, also, 2 that vein out to be 
not well bequeathed passes under the residuary clause.—21 
Ala. 275; Leake v. Robinson, 2 Mer. 392; Jackson v. Kelly, 
2 Ves. 285; Brown v. Higgs, 4 ib. 708; Roberts v. Cooke, 16 
#.451. And it makes no difference, that the residuary bequest 
is of “the rest and residue not before particularly and spe- 
cifically disposed of.”—Roberts v. Cooke, supra; Brown v. 
Higgs, supra; Ward on Leg., p. 31-2; 2 Wms. Ex. 1251. 

2. These slaves falling into the residuum, the next question 
is, whether they belong to the widow for life under the twelfth 
clause, or pass to the executrix under the latter branch of 
that clause. The decision of this question either way is fatal 
to the claims of the petitioner. The appellant claims, 1st, 
that the will gives her a life estate in these negroes, and all 
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others not disposed of by the will, by implication ; and insists, 
2dly, that if this is not so, she is entitled to them as executrix 
until her death or marriage, at which time they must be sold, 
and the proceeds of sale divided among the children. This 
latter view is strengthened by the sixth clause, in which the 
testator provides, that if a negro given to his grand-son 
Richard should die before the legatee arrives at full age, the 
executors shall buy him another; thus recognizing the idea 
that they were to have funds in their hands as such.—Chighi- 
zola v. LeBaron, 21 Ala. 407. 

3. The evidence shows that the widow had had possession 
of these negroes for more than six years, claiming to hold 
them as her own during the term of her natural life. Her 
title, therefore, for that period, became good against the world 
under the statute of limitations. 

4. But if the petitioner be entitled to a distributive share 
of the property, the court erred in ordering a sale of it. 
There were, according to the petition, six negroes and six 
distributees ; and hence the presumption is that they could be 
divided. But if the truth was that they could not be divided, 
there was but one way in which that fact could be made 
known to the court: commissioners should have been ap- 
pointed to make a division, and upon their report that a 
division could not be made, which fact might have been con- 
tested by any of the other children, the court should have 
made an order of sale ; but the court could not order a sale 
on the application of one of the distributees, without the others 
being made parties, or without their having an opportunity 
to contest the same.—McCurry v. Hooper, 12 Ala. 826; Mur- 
ray & Durand v. Tardy, 19 ib. 710. 


BRICKELL & CABANISS, contra. 


CHILTON, C. J.—By the 12th item of this will, the whole 
of the testator’s property remaining after the death or mar- 
riage of his wife, and not specifically willed away to any of 
his children, is required to he sold by his executors, and the 
proceeds to be equally divided among all the children of the 
testator. The bequest to Richard of the two slaves lapsed 
by his death before the will took effect ; and the question is, 
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whether these slaves fall into the residuum created by the 
12th item, or whether the testator is to be regarded as having 
died intestate as to them. 

It seems to be well settled, and we have so expressly de- 
clared the law to be, that where one of several residuary lega- 
tees dies before the testator, and the residuary estate given 
to them is to be held by them in common, his portion does 
not survive to his co-legatees, but goes to the testator’s next 
of kin according to the statute of distribution See Bendall’s 
Distributees v. Bendall’s Adm’r, 24 Ala. 309, and authorities 
there cited. The case before us falls within this category. 
The residuary legatees, who are the testator’s children, hold 
incommon. With us there can be no joint estate technically, 
for the right of survivorship is taken away by our statute, 
existing long before the will was made; and the deceased 
child, Richard, is one of the persons intended by the testator, 
when he prepared his will, to take as one of the residuary 
legatees. According, then, to the settled rule, his interest, 
having lapsed by his death before the death of the testator, 
remains to be distributed as in case of intestacy. 

We think it is very clear, that in order to give the widow 
a life estate by implication, or an estate during her widowhood, 
the will must create an interest in the residuary legatees in 
the remainder. In other words, if the children, who are to 
take the proceeds of the sale of all the property not specifi- 
cally bequeathed, to be derived from a sale of such property 
required by the will to be made upon the death or marriage 
of the widow, can take no interest in these slaves bequeathed 
to Richard, then there is no life estate, or estate pendente 
viduitate, in Mrs. Hamlet. For the particular estate, if it 
results at all, attaches to or grows out of the bequest of the 
property in remainder to the children; and if the principal 
estate is not created by the will, no implication raising the 
particular or immediate interest can be indulged—the prin- 
cipal failing, that which is but the incident must fail. 

2. The only remaining question is, whether the court pro- 
ceeded regularly in ordering a sale of the, slaves for the 
purpose of making distribution. 

It is said, the distribution is not to be made until the death 
or marriage of the widow, and that the sale and distribution 
36 
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of the proceeds of these slaves are premature. This objection, 
however, presupposes that the slaves, so sold, pass under the 
will, and are therefore to be governed by its provisions; 
whereas, we have shown, that as to this property, the testator 
must be regarded as dying intestate, and consequently the 
court must dispose of them as though no will had been made. 

It does not appear when the petition in this case was filed. 
The citation to the widow issued the 20th January, 1853. 
Assuming that the petition was filed on that day, the possession 
of the widow must be considered as commencing from the 
time the will was admitted to probate, namely, the 5th of 
August, 1847: for, until that time, there was no one who could 
consent to the legacy of the slaves in question, conceding that 
they passed to the widow under the 12th item of the will. 
Claiming, as she does, under the will, her rightful possession 
could only accrue upon proof of the will and qualifying as 
executrix ; so that her possession could not have given her a 
title before the petition was filed, (six years not having inter- 
vened between the probate and the application for distri- 
bution,) even conceding that she could set up an adverse 
claim to the rightful distributees, which we do not decide. 

It is clear that an equal distribution could not have been 
made of these slaves withoutasale. There are six distributees 
(children) and a widow, among whom the proceeds are to be 
divided, and but six slaves, including those remaining with 
the executrix and not mentioned in the petition. The Probate 
Court might well, therefore, have ordered the sale, as six 
negroes could not be divided into seven shares. There was 
no need that this fact should have been certified to him by 
commissioners appointed to make the distribution. 

Let the decree be affirmed. 
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ECKLES & BROWN vs. CARTER. 


1. The consideration clause in a bill of sale of a slave. though under seal, is 
open to explanation by parol evidence ; as, where a consideration in money 
is expressed, it may be shown to have been another slave. 

2. Onan exchange of slaves between plaintiff and defendant, the parties re- 


2. 
ciprocally executed bills of sale, under seal, containing warranties of sound- 
ness; and plaintiff afterwards brought covenant to recover damages for de- 
fendant’s breach of warranty: He/d, that the defendant might recoup the 
damages which he had sustained by plaintiff’s breach of warranty. 


AppEAL from the Circuit Court of Pike. 
Tried before the Hon. Jonn GILL SHORTER. 


. 


ActTION OF COVENANT by Eckles & Brown against Hiram 
Carter, to recover damages for defendant’s breach of warranty 
of the soundness of a slave. The bill of sale was under seal, 
and the consideration was expressed in it to be eight hundred 
and fifty dollars. The court below allowed the defendant, 
against plaintiffs’ objection, to show by parol evidence that 
the consideration, though expressed in the bill of sale to be 
a sum of money, was another slave, which he had received in 
exchange from the plaintiffs,—that on making the exchange, 
mutual bills of sale under seal, containing covenants of war- 
ranty of soundness, were executed by himself and the plain- 
tiffs, and that he had sustained damage by reason of the un- 
soundness of the slave which he had received on the exchange; 
and charged the jury, in effect, that he was entitled to recoup 
these damages in this suit. These rulings of the court, to 
which the plaintiffs duly excepted, are now assigned for error. 


Nat. Harris, for the appellants : 

1. Parol evidence was not admissible to show that the con- 
sideration for the slave conveyed by the appellants to the 
appellee was not, as expressed in the sealed bill of sale, eight 
hundred and fifty dollars, but another slave.—Toulmin v. Aus- 
tin, 5 Stew. & Port. 420; Mead v. Steger, 5 Port. 498 (504) ; 
Hair v. La Brouse, 10 Ala. 548. In the case of Pettus v. 
Roberts, 6 Ala. 813, which is cited for the appellee, the re- 
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ceipt was not under seal; and the case of Saunders v. Hen- 
drix, 5 Ala. 226, does not decide that a party can show a dif. 
ferent consideration from that expressed in the deed. The 
result of the cases decided in this court, thus far, is, that when 
a receipt not under seal is given for money, it is permissible 
to show a different consideration than that expressed in it; 
but if the conveyance is by deed, it is not permissible to show 
a different consideration than that expressed. 

2. The defendant was not entitled to recoup or deduct the 
damages which he had sustained, by reason of the unsound- 
ness of the slave conveyed to him by the plaintiffs, from the 
damages which they had sustained by reason of the unsound- 
ness of the slave which he had conveyed to them. The claim 
for damages did not originate in the same contract, and there- 
fore the right to recoup did not exist—Hatchett & Bro. v. 
Gibson, 13 Ala. 594; Seymour v. Davis, 2 Sandf. S. C. R. 
240; Sedgwick on Damages, (2d ed.) p. 240. 


James L. Pucu, contra: 

1. Parol evidence was admissible, notwithstanding the bill 
of sale was under seal, to show the true consideration.— 
Saunders v. Hendrix, 5 Ala. 224 ; Pettus v. Roberts, 6 ib. 811; 
McRea v. Purmort, 16 Wend. 460. 

2. The defendant had a right to recoup his damages. The 
contract was entire, the covenants were dependent, and the 
damages sprung out of the same contract.—Greene v. Linton, 
7 Port. 133; Hill v. Bishop, 2 Ala. 320; Hatchett v. Gibson, 
13 ib. 587; Batterman v. Pierce, 3 Hill’s (N. Y.) R.171; 
Ives & McCarty v. Van Epps & Shattuck, 22 Wend. 155. 


GOLDTHWAITE, J.—The action was on a covenant of 
warranty of soundness, in a sealed bill of sale of a slave. 
The consideration expressed in the instrument was eight hun- 
dred and fifty dollars; and parol evidence was admitted to 
show, that the real consideration was not money, but another 
slave. The action of the court in this respect is the ground 
of the first assignment of error. 

In England it is settled, that the recital of the considera- 
tion money in a deed, in the absence of fraud, is conclusive 
upon the parties upon all questions arising out of the instru 
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ment itself—Shelley v. Wright, Willes 9; Cossens v. Cos- 
sens, 7. 25; Rountree v. Jacob, 2 Taunt. 141; Lampon v. 
Corke, 5 B. & Ald. 606; Baker v. Dewey, 1 B. & C. 704; 
Hill v. Manchester Water Works, 2 B. & Ad. 544; Lainson 
y. Tremere, 1 Ad. & El. 792; Bowman v. Taylor, 2 id. 278. 
In the American courts, however, a different (and, as we think, 
a sounder) doctrine prevails ; and in every State in which the 
question has been made, with the exception of North Caro- 
lina (Graves v. Carter, 2 Hawks, 576; Speirs v. Clay, 4 i. 22), 
it has been held, after some struggles and much discussion, 
that the consideration clause in a deed is not conclusive.— 
Schilinger v. McCann, 6 Greenl. 364; Tyler v. Carleton, 7 
ib. 175; Emmons v. Littlefield, 1 Shep. 233; Burbank v. Gould, . 
3ib. 119; Morse v. Shattuck, 4 N. H. 229; Pritchard v. Brown, 
ib. 397; Wilkinson v. Scott, 17 Mass. 249; Clapp v. Tirrell, 
20 Pick. 247; Belden v. Seymour, 8 Conn. 304; Shephard v. 
Little, 14 John. 210; McRea v. Purmort, 16 Wend. 460; 
Weigley v. Weir, 7S. & R. 311; Jack v. Dougherty, 3 Watts 
151; Higdon v. Thomas, 1 Har. & Gill 139; Lingan v. Hen- 
derson, 1 Bland’s Ch. 236-249; Duval v. Bibb, 4 Hen. & M. 
113; Harvey v. Alexander, 1 Ran. 219; Eppes v. Randolph, 
2 Call 103; Garrett v. Stuart, 1 McCord 514; 2 Hill’sS. C. 
404; Gully v. Grubbs, 1 J. J. Mar. 389; Hutchinson v. Sin- 
clair, 7 Mon. 291-293; Stecle v. Worthington, 2 Hamm. 182. 

The general course of reasoning of the éases to which we 
have referred, is, that the amount, or character of the consid- 
eration, does not, when the deed itself is not attacked, affect 
its operation as to the estate conveyed, and is therefore not 
properly to be regarded as of the essence of the instrument, 
but is rather to be assimilated to its date, or such other reci- 
tals as have no bearing upon its effect ; to which the attention 
of the party is not supposed to be particularly directed, and 
to which, therefore, the principle of estoppels, in its strick- 
ness, does not apply. All the cases concede, that the clause 
has the effect of preventing a resulting trust in the grantor, 
and that so far as it was intended by the parties to pass a 
right, they are concluded by it; and, also, that it is prima 
facie evidence of the consideration. In some of the cases to 
which we have referred, the general doctrine is established, 
with the qualification, that the explanation must be confined 
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to the s same species of cons ideration expressed i in the deed : 

and in Brooks vy. Maltbic. 4.8. & P. 96, it was held, that A 
deed, which upon its face purported to be a mortgage, and to 
have been given to secure a note, could not be shown to have 
been received in extinguishment of the debt. So, in Toulmin 
v. Austin, 55. & P, 420, it is said by Thornton, J., that ex- 
trinsic evidence is admissible to establish the consideration, 
provided it was not incompatible with the consideration 
expressed in the deed itself; and there is also a dictum of 
Collier, C. J., to the same effect, in Mead v. Steger, 5 Port. 
507. In Saunders v. Hendrix, 5 Ala. 224, Ormond, J., says, 
that the acknowledgment in a deed that the consideratian 
money has been received, is a mere receipt, and as much open 
to explanation as if endorsed on the back of the deed ; and 
in Murphy v. The Br. Bank at Mobile, 16 Ala. 90, where the 
question arose on the trial of the right of property between 
the claimant.and the grantee, it was held, that it was inad- 
missible to change the character of the deed by proving the 
consideration to be valuable instead of voluntary, as expressed 
in the deed. 

Referring the decision in the case of Brown v. Maltbie to 
the admitted principle, that the clause is not to be inquired 
into for the purpose of changing the character of the instru- 
ment, and me oting the general doctrine of the American 
courts, that the consideration is not conclusive, the question 
is, whether, where the deed expresses a moneyed consideration 
of value, any other valuable consideration than money can 
be shown. On this question, the embarrassment which has 
been introduced into the cases arises, as we think, principally, 
from the want of precision and accuracy in the language of 
judges and text-writers. Mr. Phillips, - instance, in his 
work on Evidence, (8d American ed., vol. 2, p. 369, ) speaking 
of the consideration of a deed being thrown open to inquiry 
by fraud in its exccution, says, “in that case the party will 
not be allowed to prove any other consideration”; and he 
refers to Clarkson v. Hanway, 2 P. Wms. 203, and Watts v. 
Grove, 2 Sch. & Lef. But, on looking into these cases, it will 
be found, that in the first, the consideration attacked pur- 
ported to be valuable, and the one offered to support the 
deed was a good consideration merely ; and in the other case, 
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it was entirely inconsistent with that expressed in the instru- 
ment. So, in Bridgman v. Green, 2 Ves. 628 ; and (as is said 
by the authors to the notes to the work we have last referred 
to) we have not been able to find any English case, which, 
when the deed has been impeached, “has gone beyond the 
point of disallowing proof to show a consideration of a dif- 
ferent species, so as thereby to change the nature of the deed.” 
Cow. & Hill’s Notes, part 2, 614. We can see good reason, 
where the instrument is attacked for fraud, for not allowing 
its character to be changed by evidence of an entirely differ- 
ent consideration ; but where the deed is not impeached, we 
are unable to perceive any reason why any consideration, 
which is sufficient to support the deed, may not be shown. In 
such a case, we see no middle ground to occupy, and must either 
hold that the clause is conclusive, operating by way of estop- 
pel, or must throw it entirely open to explanation. As is 
said in one of the cases to which we have referred, if it be 
allowable to prove that one thousand dollars was given, in- 
stead of five hundred, upon what principle is it that any other 
valuable consideration may not be proved as well as money ? 
The reason and good sense of the thing are the same in each 
ease. If the consideration is open at all, it should, we think, 
be treated as a mere receipt, and be governed by the same 
analogies, in every case where the deed is not attacked. This 
we understand to be the New York doctrine, as laid down in 
McRea v. Purmort, supra; and it is inferable from Morse v. 
Shattuck, and Belden v. Seymour, supra. It is, as we think, 
based upon sound principle, and meets the justice of the cases 
to which it is applicable. 

Upon the other question there is no difficulty. The exchange 
of the slaves—the one in consideration of the other—was one 
transaction ; and that being the case, if the covenant of sound- 
ness in relation to the slave received by Carter was broken, 
he had the right to recoup the damages arising from the 
breach, against those which the other party complained of.— 
Hill v. Bishop, 2 Ala. 320; Hatchett v. Gibson, 13 Ala. 587; 
Batterman v. Pierce, 3 Hill (N. Y.) 171. 


Judgment affirmed. 
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KEENAN vs. COMM’RS’ COURT OF DALLAS CO. 


1. The proceedings of the commissioners’ court, in the establishment of a pub- 
lic road, cannot be sustained, when assailed on certiorari, unless the record 
shows that the court had jurisdiction, and that its jurisdiction was exercised 
in the mode prescribed by the statute. 

. The form of oath prescribed for the viewers of the road (Code, § 1184) 
rust be fully set out, and precisely pursued : a recital, in their return, that 
they were ‘‘duly sworn before acting,” is insufficient. 

3. The record must show that the road described in the order of the court was 
viewed and marked out by the jury, “to the greatest advantage to the public, 
and with as little prejudice to individuals as possible, and without partiality 
or favor :’ where the order of the court directs the jury “to view and mark 
out the best route for the said road,’ and they report that, “being duly 
swern before acting,’ they ‘performed the duty assigned them in the order 
to the best of their ability, without partiality or favor,’ this is not a suffi- 
cient compliance with the requisitions of the statute. 


nw 


APPEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


In the matter of William P. Molett’s application for the 
establishment ofa public road, which was contested by the 
appellant, M. J. Keenan. The order of the Commissioners’ 
Court, establishing the road, is as follows: “ It isordered and 
adjudged that the road be established according to the afore- 
said application and petition; and thereupon the court se- 
lected and appointed seven disinterested house-holders of the 
county of Dallas,” (whose names are here set out,) “ to view and 
mark out the best route for the said road ; and that an order 
issue to the said viewers, according to the statute in such cases 
made and provided, and that said viewers, after viewing and 
marking out the same, return the same to this court on or be- 
fore the next regular term.” The report of the jury was in 
these words: “In pursuance of an order of the Hon. Court of 
County Commissioners,” &c., (setting out at length the order 
- above copied,) “ we, the undersigned, being duly sworn before 
acting, do report, that we have performed the duty above as- 
signed us, to the best of our ability, without partiality or 
favor.” 

After the report had been accepted by the court, the ap 
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pellant removed the proceedings, by certiorari, into the Cir- 
cuit Court, and there assigned errors on the record, The 
Circuit Court affirmed the proceedings, and rendered judg- 
ment for the costs against the contestant ; and its judgment 
is now assigned for error. Several exceptions were saved to 
other rulings of the court, which are embodied in a bill of ex- 
ceptions ; but they are not material to an understanding of 
the case as here presented. 


Gro. W. Gay_s, for the appellant. 
Wm. M. Murpuy, conira. 


RICE, J.—Summary proceedings in the Court of County 
Commissioners, under the Code, to take away a man’s land 
against his will, for the purpose of establishing a new public 
road, cannot be sustained, when assailed on certiorari, unless 
the record of the proceedings shows that the court had juris- 
diction, and that the jurisdiction has been exercised in the 
mode prescribed by the Code—Rex v. Croke, 1 Cowper’s Rep. 
26; 3 Phillips on Ev. 987; Caskey v. The State, 6 Ala. Rep. 
193; Cloud v. Barton, 14 Ala. R. 347. 

The mode of proceeding in such cases is prescribed by see- 
tions 1132, 1133, 1134 and 1135 of the Code. Section 1134 
prescribes the form of the oath the viewers must take before 
they act. And therefore we must apply to this case the fol- 
lowing well established principle, to-wit, that where a partic- 
ular form of oath is prescribed, by a statute conferring a spe- 
cial authority, like the statute now under consideration, it must 
be fully set out and precisely pursued : a recitalor allegation 
that the persons for whom the oath was prescribed by the 
statute, were “duly sworn before acting,” is the recital of an 
opinion, or conclusion, and not of a fact, and is not sufficient.— 
Rex vy. Croke, supra ; Molett v. Keenan, 22 Ala. R. 484 ; 
Caskey v. The State, 6 Ala. R. 198; Leigh v. The Bank, 10 
Ala. R. 339; Pl. & Mer. Bank v. The State, 12 Ala. R. 757; 
Dunean v. Bank, 4 Porter’s R. 181. 

Conceding that the Court of County Commissioners had 
jurisdiction in this case, it was essential to the regularity of 
the proceedings, that the viewers should have viewed and 
marked out the road described in the order, “to the greatest 
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advantage to the public, and with as little prejudice to individuals 
as possible, and without partiality or favor ;’—and that the 
record should show that the road had been thus viewed and 
marked out. The record does not show, in any manner, that 
the road was viewed and marked out “to the greatest ad- 
vantage to the public, and with as little prejudice to individ. 
uals as possible.” It does not appear that the viewers took 
the oath prescribed by section 1134 of the Code, nor that 
the duties which that oath would have imposed on them, if 
they had taken it, have been performed. Their report shows, 
that being “duly sworn before acting,” they performed with- 
out partiality or favor the duty assigned them in the order 
for the proposed road ; but their report does not show that 
of the court, to-wit, viewed and marked out “ the best route” 
they performed the duties which the prescribed oath would 
have imposed upon them, if they had taken it. 

Although we might well hold that this proceeding could 
not be collaterally impeached for such irregularity as above 
pointed out, we cannot sustain it when assailed on certiorari, 
without disregarding the Code and the well settled principles 
which govern all such summary proceedings, when the form of 
proceeding is prescribed by the statute. The case of Long v. 
The Comm’rs Court, 18 Ala. R. 482, was decided under a sta- 
tute which did not prescribe the form of the oath nor of the 
proceedings. The irregularity above referred to must be 
regarded as fatal, when presented (as it is here) on certiorari. 

The judgment of the Circuit Court is reversed, and judg- 
ment must be here rendered, quashing the proceedings of the 
Court of County Commissioners of Dallas county, set forth 
in the record ; and the appellant must recover of the appellee 
the costs of this court and of the court below. 
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CARRIERE vs. TICKNOR. 


1. Defendant, being indebted to plaintiff by open account for goods sold and 
delivered, gave him a note for a larger amount on a third person, and agreed 
to take up the difference in goods at cash value as he might want them, and 
received part of the goods the next day; but plaintiff, discovering a few 
days afterwards that the maker of the note was insolvent, thereupon ten- 
dered back the note, and demanded a rescission of the contract, and then 
brought suit on the account for goods sold, &c.; to which defendant pleaded 
payment and set-off: Held, that if plaintiff received the note in payment of 
the account, without any fraud or misrepresentation on the part of defend- 
ant to induce him so to take it, then the delivery of the note operated a 
payment and extinguishment of the account, and plaintiff became bound to 
defendant for goods at cash value to the amount of the difference between 
the note and account ; but that this liability for goods, coupled with the 
disaffirmance of the contract on the part of plaintiff, could not be used as a 
set-off in this suit, so as to entitle defendant to judgment for the difference 
between the note and account. 


APPEAL from the City Court of Mobile. 
Tried before the Hon. ALEx. McKinstry. 


ACTION on an open account for goods sold and delivered, 
by Antoine Carriere against John Ticknor, amounting to 
$188 40, with interest thereon from 5th April, 1853; pleas, 
payment and set-off. 

The plaintiff ’s bill of exceptions shows these facts :— 

“Tt was proved on the trial, that defendant was indebted 
to plaintiff, on the first day of March, 1853, in the sum of 
$135 15, and that plaintiff’s agent called on him for payment 
on the 7th March, when defendant proposed to give in pay- 
ment a note of J). Sands for $335”, payable to his own order, 
at the office of the defendant, “and proposed to take the bal- 
ance in goods from plaintiff as he (defendant) might want 
them. There was evidence tending to show that defendant 
at the time represented the note to be good, and that he re- 
fused to endorse it, saying that his endorsement would make 
it no better ; and there was evidence, also, tending to show 
that he had only stated at the time that plaintiff’s agent knew 
as much about Sands as he did, and that plaintiff’s agent took 
the note supposing it to be good. The defendant’s proposi- 
tion was first made to the clerk of plaintiff’s agent, in de- 
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fendant’s office; that clerk took the note, and went to see 
plaintiff’s agent, and in the course of half an hour he returned, 
and said that he would prefer defendant’s endorsing the note, 
which was declined ; and the clerk then accepted the propo- 
sition, and received the note in payment of the account. 
Plaintiff’s agent took the note in payment of the account 
against the defendant, and upon an agreement that defendant 
should take out in goods, at cash value, as he might want 
them, the difference between the note and account ;. and on 
the next day the defendant sent and got from plaintiff $53 25 
worth of goods on account of that difference. On the morn- 
ing of 10th March, plaintiff’s agent ascertained that Sands 
was insolvent, and had been so at the time he took the note, 
and for some months previous thereto ; that he had suddenly 
left for California on the 5th March, without saying anything 
to his creditors, or even to his confidential clerk ; and that 
his store had been shut up by the sheriff on the 9th March, 
and was then in the sheriff’s hands under attachment process. 
Plaintiff’s agent then immediately returned said note to de- 
fendant, and left it with him, notifying him that he considered 
the contract null and void. Defendant refused to have any- 
thing more to do with the note, which was left on his desk ; 
and he subsequently sent it to the office of plaintiff’s agent, 
who refused to receive it. and defendant’s agent then laid it 
on a box in plaintiff’s agent’s store, where one of plaintiff’s 
clerks found it, and took care of it until the trial, when it was 
produced by him, and placed among the papers in the cause 
for the benefit of whom it might concern ; both plaintiff and 
defendant refusing to claim it, or to have anything to do with 
it. It was in evidence, also, that before the 7th March, 1853, 
all of said Sands’ property was mortgaged for more than its 
value, by mortgages spread upon the records of Mobile 
county, where his property was situated ; that he owed large 
debts besides, and was largely insolvent prior to the 5th 
March, 1853. There was evidence, also, tending to show 
that defendant had frequently before had notes on Sands for 
collection, which had always been promptly paid at maturity. 
“There was no other evidence before the jury ; and there- 
upon the plaintiff asked the court to charge as follows :— 
“1. Unless the jury believe from the evidence that the note 
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of Sands was the property of the defendant at the time this 
suit was brought, they cannot find defendant entitled to set it 
off against plaintiff’s demand. 

“2. If defendant was indebted to plaintiff for goods sold, 
and gave the note of an insolvent person, and it was received 
by plaintiff in payment of that indebtedness, and plaintiff 
ascertained, ina reasonable time afterwards, the insolvency 
of the maker of the note, and thereupon immediately returned 
the note to defendant,—then plaintiff is entitled to sue de- 
fendant on the original claim for goods sold, if the note is 
now in defendant’s possession, or where he can get it. 

“3. If defendant was indebted to plaintiff in the amount 
claimed, then that indebtedness would not be destroyed by 
plaintiff ’s agent’s receiving the note of Sands, unless the note 
was received with the understanding that plaintiff was to look 
only to the note for payment, and was to take the risk of its 
being paid. 

“4, If the jury believe that there was any material misrep- 
resentation on the part of Ticknor to induce plaintiff, or his 
agent, to take the note of Sands in payment of the account, 
then the taking of said note would not prevent plaintiff from 
suing defendant upon the original claim. 

“5. If the jury believe that Sands was insolvent at the time 
defendant gave said note to plaintiff’s agent, then defendant 
cannot, under any circumstances, claim from plaintiff any 
judgment against him for a moneyed demand—the outside he 
could claim would be, that plaintiff’s claim was paid. 

“6, If the jury believe that the defendant was aware of the 
insolvency of Sands at the time of his paying said note to 
plaintiff’s agent, and that plaintiff’s agent was not aware of 
said insolvency of Sands at the time, then the fact of plaintiff’s 
having received said note from defendant would constitute 
no bar to his suing on the original debt. 

“7, That the doctrine of set-off only applies, where each 
party has, at the commencement of the suit, a good cause of 
action against the other. 

“8. That if plaintiff, at the time this suit was commenced, 
had no subsisting claim against defendant, then defendant 
could not claim anything against plaintiff by virtue of the 
doctrine of set-off. 
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“9, If the jury believe that defendant used any fraudulent 
misrepresentation, in order to induce plaintiff, or his agent, 
to take said note, then the taking of said note furnishes no 
defence to plaintiff’s action, and he is entitled to recover 
notwithstanding the taking of the note. 

“The court gave the first, third, fourth, and ninth of these 
charges, and refused to give the others; and to each refusal 
the plaintiff excepted. The court, in its main charge, among 
other things, charged the jury, that although they might be- 
lieve that Sands was insolvent at the time the note was given 
by defendant to plaintiff, yet, if plaintiff agreed to receive it 
in payment of his account, he would be bound by his agree- 
ment, and would be debarred from suing on his original cause 
of action, unless defendant used some fraud, or material mis- 
representation, or unless he knew that Sands was insolvent, 
and concealed that fact from plaintiff, or his agent, to induce 
him to take the note; and to this charge plaintiff excepted.” 

The jury returned a verdict for the defendant, for the 
amount of the difference between the account and note, and 
thereupon the court rendered judgment accordingly. 

The charge given, and the refusals to charge as requested, 
are now assigned for error. 


P. Hami.toy, for the appellant : 

1. The receipt by a creditor of a promissory note, or bill 
of exchange, in discharge of an open account, is not a pay- 
ment of the debt, unless it is expressly so received : the mere 
receipt of such security, ipso facto, does not work a payment. 
12 How. 225; 10 Peters 534; 3 Denio 410; 5 Barb. 8. C. R. 
398-408 ; 8 Conn. 472; 10 Ala. 766; 15 2.393. And even 
if a receipt be given, acknowledging the note to be in pay- 
ment of the account, it is not conclusive that the note was 
taken in extinguishment of the debt.—2 Gill & J. 493. So 
the mere receipt of a third person’s note will not extinguish 
the original debt, except upon an express understanding te 
that effect—7 Term R. 64; 6 ib. 52. The risk of payment, 
and of the maker’s solvency, is on the party paying.—1 Stra. 
415; 2%b. 1248; 1 Esp. Cas. 3; 15 Mass. 75-80; 6 ib. 182-6; 
15 N. H. 332; 5 ib.410; 2 Nott & McC. 102; 1 Cow. 383-5 ; 
Story on Bills of Exchange, § 225. This is the rule with 
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respect to bank-notes paid out—the risk of their genuineness, 
and of their solvency, is on the party paying them.—Story on 
Bills, supra; 11 Wend. 9; 13 i. 101; 4 Verm. 555; 11 2. 
516, 576; 6 Hill (N. Y.) 340; 2 Johns. 455. The reason of 
this rule is the same in each case, and the doctrine rests on 
sound sense: the creditor contracted to receive value, and 
received only waste paper. ‘This proposition the court below 
denied, and put the case solely on the ground of fraud in 
Ticknor. 

2. If the above be true, it is clear, that the ruling of 
the court on the question of set-off, and the judgment against 
plaintiff for the nominal surplus of the note, were wrong. 
Even if plaintiff were bound by taking the note in the manner 
he did, it could only operate as a payment of his claim. He 
no longer had a demand against defendant; and without a 
subsisting demand in favor of the plaintiff, there is no room 
for the assertion of a set-off—3 Har. (15 Penn.) R. 225. If 
the plea of payment is true, the plea of set-off cannot be main- 
tained. Defendant’s remedy, if he had any, lies in an inde- 
pendent suit against plaintiff. It was not a money demand, 
but a claim for goods to be delivered, and was not proper for 
a set-off.—Hutchinson v. Reid, 3 Camp. 329; 10 N. H. 445; 
Babington on Set-off, (6 Law Lib.) m. p. 9. 


R. H. Situ, contra. [No brief on file.] 


CHILTON, C. J.—If no fraud, or misrepresentation of 
any kind, was used by the defendant, or his agents, to induce 
the plaintiff to take the note on Sands for $335, in payment 
of the account for goods, &c., sold, and the plaintiff did in fact 
receive the note in payment,—the defendant refusing to endorse 
the same, and the plaintiff agreeing to allow the defendant 
“to take out, in goods at cash value, as he might want them, 
the difference between the amount of the account and the 
amount of the note,”—then it is clear, by the terms of the 
contract, the account was paid by delivering the note, and the 
plaintiff became bound to the defendant to allow him to take 
up goods, at cash.value, to the amount of the difference be- 
tween the note and account. But we are unable to perceive 
how this undertaking, to pay the difference in goods at cash 
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value, as the defendant might want them, can be made a set-off 
in this cause. The proof did not ¢end to establish a set-off, 
but a payment. The account was paid, and extinguished, 
and there was no legal liability to pay the difference in 
money. The contract was valid, or it was not. If valid, 
it amounted to a payment of the account sued on, and a 
liability was created to pay the remainder in goods, at cash 
value, as defendant might want them, a portion of which 
goods the defendant has already received; if invalid, the 
plaintiff was entitled to his suit upon the account, as though 
the note on Sands had never been transferred to him. 

In our opinion, the disaffirmance of the contract on the part 
of the plaintiff, by bringing his suit after tendering back the 
note, did not so affect the nature of the contract, as to change 
a payment into a set-off, and entitle the defendant to recover 
for the amount of the note as upon a moneyed demand. This 
was, in substance, the effect of the fifth charge, which denied 
the right of the defendant, under the proof in this case, to 
recover over against the plaintiff on account of the transfer 
of the note. The charge must be referred to the proof, all of 
which is set out in the bill of exceptions; and as it did not 
tend to prove a set-off, the fifth charge was proper. The 
utmost the defendant can claim is, a verdict and judgment on 
his plea of payment. 

For the error in refusing the fifth charge, thereby conceding 
there might be a set-off under the proof,—which opinion was 
carried out by the court in rendering the judgment over 
against the plaintiff—the said judgment must be reversed, 
and the cause remanded. 





JOHNSON vs. BOYLES et at. 


1. When a deed purports on its face to be made, not oyly in consideration of 
natural love and affection, but also “ for divers other good considerations” 
which are not specified, parol evidence is admissible to show what the other 
considerations were. 
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2. The statute of frauds (Clay’s Digest, p. 255, § 2) in relation to convey- 
ances of personal property “upon consideration not deemed valuable in law’, 
does not apply toa deed which purports to be made in consideration of natu- 
ral love and aifection “and for divers other good considerations”, and which 
is shown by parol to have been made upon valuable consideration. 

8. The written declarations of the grantor, while in possession of the slaves 
conveyed, to the effect that he held for the grantee, are admissible evidence 
as part of the res geste explanatory of his possession. 

4, An incorrect abstract charge is not a reversible error, when the record shows 
clearly that it could not have prejudiced the appellant. 

5. A purchaser without notice from a person in possession of a slave which 
does not belong to him, does not necessarily obtain a good title ; and there- 
fore a charge which, in effect, asserts that he does, is properly refused. 


APPEAL from the Circuit Court of Monroe. 
Tried before the Hon. C. W. Rapier. 


Trover by Martha L. Boyles, Solomon Boyles, and Thomas 
J. Boyles, infants suing by their next friend, against Lewis 
Johnson, for the conversion of two slaves named Eliza and 
Mary ; plea, not guilty, in short by consent. 

On the trial the plaintiffs offered in evidence a deed, exe- 
cuted by Palmer D. Abney, dated the 10th August, 1847, and 
attested by two witnesses, of which the following is a copy : 


“State of Alabama,)} Know all men by these presents, that 

Monroe County. br Palmer D. Abney, of the county of 
Butler and State of Alabama, for and in consideration of the 
natural love and affection which I bear my sister, Elizabeth 
L. Boyles, wife of Joel Boyles, of the county of Monroe and 
State aforesaid, and for divers other good considerations, do 
give, grant, and sell unto the said Elizabeth L. Boyles a fe- 
male slave named Eliza, and her increase, for her sole use 
and benefit, and free from the debts, management, or control 
of the said Joel Boyles. Also, the said Palmer D. Abney 
doth covenant and agree with the said Elizabeth L. Boyles, to 
act as trustee of said negro woman, in trust for the sole use 
and benefit of the said Elizabeth ; upon the further trust, that 
with the assent of the said Elizabeth, I shall have full power 
to sell or exchange said slave, which slave, or other property, 
shall be subject to the provisions of this deed; upon the fur- 
ther trust, that, upon the death of said Elizabeth, said slave 
and her increase, or the property received in exchange, then 
to belong to the heirs of her body; upon the further trust, 

87 
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that, upon my death, said Elizabeth L. Boyles shall have full 
power to appoint another trustee in my stead and place, in 
writing. Given under my hand and seal,” &e. 

On this deed there was a written endorsement by said Joel 
Boyles, in these words: “This is to certify that I have no 
objections to the provisions of the within deed of trust.— 
August 10, 1847”; also, the certificate of the clerk of the 
County Court of Monroe county, dated August 11, 1847, that 
the said Abney on that day acknowledged before him “that 
he signed and sealed the foregoing deed of trust to Elizabeth 
L. Boyles, on the day and year, and for the purposes therein 
mentioned”; and a written memorandum by the clerk, that 

he deed was left in his office on that day for registration, 
and was duly recorded. 

“The defendant admitted this to be a good deed between 
the parties to it, but objected to its being read to the jury as 
notice to the defendant. It was read to the jury, but the 
question of notice was reserved to a further stage of the case. 
The plaintffs, for the purpose of showing a consideration for 
the deed, offered testimony tending to show that, early in 
1847, said Joel Boyles, the husband of said Elizabeth, own- 
ing two young negroes, sent them to said Palmer D. Abney 
for the purpose of trading or exchanging them for a negro 
woman for his wife, and which would be of assistance to her; 
that Abney effected this, and exchanged them for the said 
woman Eliza; that in the spring of 1847, and in the month 
of June or July, he sent said Eliza to the house of said Boyles, 
in Monroe county, where he and his wife resided; that in 
August, 1847, said Abney executed said deed, and the woman 
remained in the family of said Boyles until about frost of that 
year, when she ran away to said Abney in ‘Butler county. 
The defendant objected to the introduction of that part of the 
above testimony which relates to the exchanging of the ne- 
groes, admitting that which relates to the possession of Eliza 
and the making of said deed; but the objection was over- 
ruled, and the whole testimony admitted, and to this the de- 
fendant excepted. ; 

“Tt was further in proof, that Abney subsequently removed 
to Monroe county, and that he retained the possession and 
control of Eliza from the period above indicated up to the 
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date of his sale of her to the defendant—on the 16th January, 
1851. Plaintiffs proved, also, by Joel Boyles, that Abney, 
while in possession of Eliza, always admitted’to him that he 
held her for Mrs. Boyles, and spoke of her to him as Mrs. 
Boyles’ property. Plaintiffs offered in evidence, also, letters 
written by Abney to Joel Boyles, tending to show that he 
held Eliza for Mrs. Boyles. To the introduction of this’ tes- 
timony defendant objected, but his objection was overruled, 
and he excepted. 

“Tt was further shown, that Abney paid hire for Eliza to 
Mrs. Boyles, at the rate of $75 per year; that Boyles and 
wife purchased from him, in 1849, a tract of land, for $150, 
and it was agreed that the hire of Eliza should go in dis- 
charge of the purchase money ; and that Mrs. Boyles died in 
the fall of 1849. Defendant offered evidence, tending to 
show that he purchased Eliza from said Abney, for $875, on 
the 16th January, 1851, when possession was delivered to him 
by Abney, who also executed a bill of sale; that Abney had 
continued possession of Eliza from about frost, 1847, to the 
period of the sale to defendant, except on two occasions when 
he (Abney) had sent her to Mobile and New Orleans for a 
few weeks, for the purpose of selling her; and by these wit- 
nesses it was shown, also, that Abney, while having Eliza in 
possession, spoke of her and controlled her as his own pro- 
perty. No testimony was offered tending to show that de- 
fendant ever had actual notice of the claim set up by plain- 
tiffs, prior to the commencement of this suit. 

“The defendant then moved to exclude the deed as evidence 
before the jury of any notice to him of plaintiffs’ claim; which 
the court refused, and instructed the jury, that so far as it 
was a deed of gift it was not in evidence, but as a deed of 
trust it was properly in evidence before them as a recorded 
deed, and in this respect it was sufficiently acknowledged ; to 
all which defendant excepted. 

“The court charged the jury, further, that if Boyles had 
negroes, and exchanged them for another, which was deliv- 
ered, no deed would be necessary to make the transaction 
valid between the parties—the transfer would be valid when 
the property was delivered ; but if it was understood by Ab- 
ney, Boyles, and Mrs. Boyles, that Eliza should belong to 
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Mrs. Boyles, then a sufficient consideration passed to make 
her the property of Mrs. Boyles, the consideration passing from 
her husband to Abney ; and to this charge the defendant also 
excepted. 

“The defendant then asked the following charges :— 

“1, That the deed under which plaintiffs claim, being a vol- 
untary deed, does not operate as notice to defendant, because 
it was not recorded in the manner prescribed by the statute 
of frauds, and as to him it is as if it had never been recorded ; 
which charge, without qualification, the court refused to give, 
and defendant excepted. 

“9. That unless it is shown that defendant had actual no- 
tice of the title set up by plaintiffs, and the property remained 
in Abney’s possession up to the time of defendant’s purchase, 
then defendant’s title is good, ifhe shows that he paid a val- 
uable consideration for her ; which charge the court refused, 
and defendant excepted. 

“3. That Mrs. Boyles, by the terms of the deed exhibited 
by plaintiffs, was entitled to the possession of the property, 
and that the trustee (Abney) could not rightfully withhold 
the possession from her ; arid that if Abney held possession 
for three years, under a loan, without a demand made and 
pursued according to law, such possession will be held fraud- 
ulent, as against a bona fide purchaser without notice ; which 
charge the court refused, and defendant excepted.” 

The rulings of the court on the evidence, the charges given, 
and the refusals to charge as requested, are now assigned for 
error. 


R. C. Torrey, for the appellant. 
JosHua GRAY, contra. 


GOLDTHWAITE, J.—The deed, under which the plain- 
tiff below asserted his right to recover, purported to be made, 
not only on the consideration of natural love and affection, 
but “for divers other good considerations”; and although it 
may be questionable, in a contest in which the rights of cred- 
itors and purchasers were involved, whether a valuable con- 
sideration could be shown, to sustain a deed which upon its 
face is based upon a voluntary consideration only, yet where 
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(as in the present case) it appears that the conveyance was 
made upon other considerations which are not specified, as 
well as natural love and affection, the character of the deed 
is not changed by admitting parol evidence to show such ad- 
ditional considerations. Such proof is not inconsistent with 
the deed.—Hayne v. Campbell, 6 Mon. 291; Maigley v. Hauer, 
7 John. 342; Benedict v. Lynch, 1 John. Ch. 270; Jack v. 
Dougherty, 3 Watts, 155; Tull v. Partlett, 1 Mood. & Malk. 
472; Miller v. Bagwell, 83 McCord 568; Jones v. Sasser, I 
Dev. & Bat. 466; Mead v. Steger, 5 Port. 506. 

The deed, being shown by the evidence to have been made 
upon a valuable consideration, was not affected by the clause 
of the statute (Clay’s Dig. 255) which applies only to such 
conveyances as are made upon a consideration “not deemed 
valuable in the law.”—Lazarus v. Lewis, 5 Ala. 459. It 
may not have operated as notice to the appellant; but, if it 
was made upon a valuable consideration, it was entirely im- 
material, so far as the right of the appellee to recover was 
concerned, whether the defendant had any notice. 

The letters of Abney, while in possession of the slaves, to 
the effect that he held for the grantee, were simply his writ- 
ten declarations, explanatory of his possession; and were 
properly admitted, as part of the res geste—Perry v. Gra- 
ham, 18 Ala. 822. 

Neither are we able to perceive any error of which the ap- 
pellant can avail himself, in the court’s refusing to exclude 
the deed from the jury, or in the charges. There was no 
pretence for the exclusion of the deed,—the evidence showing 
it to be for a valuable consideration ; and if it was properly 
before the jury, the instruction given by the court—that it 
was before them as a deed of trust, and not as a deed of gift— 
could not,have prejudiced the appellant. So, also, in rela- 
tion to the charge “that if the negro mentioned in the deed 
was received by Abney, (the grantor,) in exchange for other 
negroes owned by the husband of Mrs. Boyles, (the grantee,) 
upon an understanding with all the parties that she should be 
owned by Mrs. Boyles, the effect of the transaction would be, 
to make the latter the owner of the property”,—although it 
may not have been correct, yet, as the deed was valid and 
effectual, it was purely abstract, and could not in any respect 
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have prejudiced the defendant ; and when that clearly appears, 
an abstract charge, if incorrect, would not be regarded as a 
reversible error.—Magee vy. Billingsley, 3 Ala. 680. 

In relation to the charges requested, it is only necessary to 
observe, that the first assumes that the deed is voluntary, 
when the evidence established a valuable consideration, and 
it was therefore properly refused. The second asserts, in ef- 
fect, that a purchaser without notice, from a person in pos 
session of property not belonging to him, necessarfly obtains 
a good title; which, as a legal proposition, cannot be sus- 
tained. And the third rests upon the assumption that the 
slave was loaned to the person in possession, when the evi- 
dence proved that it was a bona fide hiring. 

We see no error in the record of which the appellant can 
complain. Judgment affirmed. 





BYRD vs. McDANIEL. 


1. After the dismissal of a bill for want of prosecution, the court has no juris- 
diction to reinstate it at a subsequent term: but if the cause is reinstated at 
a subsequent term, and the defendant craves dn appeal from the order, but 
afterwards engages in the defence—crossing interrogatories, entering into 
consent, &c.—he thereby waives his objection to the reinstating of the cause, 
and cannot take advantage of it on error. 

. When a bill.is dismissed by the chancellor without a decision upon the merits 
of the case, and his decree is reversed on error, the safer practice is to remand 
the cause without determining its merits ; thus enabling the parties to raise 
questions, and make motions, which may materially affect it, and which can 
only be made in the primary court. 


nw 


Error to the Chancery Court at Greenville. 
Heard before the Hon. J. W. LESESNE. 


THE original bill in this case was filed in September, 1846, 
and the defendant answered in February, 1847. At the July 
term, 1847, on motion of the defendant, the bill was dismissed 
for want of prosecution, under the thirty-third rule of chancery 
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practice. In March, 1848, in vacation, the complainant filed 
a petition, asking that the order of dismissal might be set 
aside, and the cause be reinstated on the docket; and at the 
ensning term the chancellor made an order granting the prayer 
of the petition—setting aside the previous order of dismissal, 
and reinstating the cause, on the payment of all costs; “and 
from this order the defendant, by his solicitors, in open court, 
prays an appeal to the Supreme Court, which is granted ac- 
cordingly.” The bill was subsequently amended, and the 
cause proceeded regularly to.a hearing; depositions were 
taken by each party, service of interrogatories accepted, and 
cross-interrogatories filed; and the defendant made motions 
to suppress some of the complainant’s depositions. The record 
does not show when the cause was submitted for final decree, 
nor when the final decree was rendered: it only shows that, 
on final hearing, the chancellor revoked and annulled the order 
reinstating the cause, and dismissed the bill, with costs; hold- 
ing that the cause could not be reinstated after the close of the 
term at which it had been dismissed for want of prosecution. 
The decree of the chancellor is now assigned for error. 


Jerr. Burorp, for the appellant : 

1. When a bill is dismissed for the failure of complainant to 
appear at the time it is called for hearing, under the thirty-tyird 
rule of chancery practice, the power of the court to grant an 
application to set aside such default and dismissal is not Jim- 
ited or confined to the term at which such dismissal was made. 
Any other construction would render the last sentence of that 
rule nugatory ; for, without any such provision as contained 
in that sentence, the court could grant such application at the 
term at which the dismissal was made. The only object of 
that provision in the rule was, to make it clear that the court 
could grant such application at a subsequent term.—Read v. 
Walker, 18 Ala. 333. 

2. The court having the power to set aside the dismissal at 
a subsequent term, and having exercised that power by setting 
aside the dismissal and restoring the cause, it was erroneous 
to dismiss it at a subsequent term, in the manner and for the 
cause shown in the record.—State Bank v. Johnson & Jeffries, 
9 Ala. 367. 
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3. The cause was finally dismissed, not for want of equity, 
nor for staleness of the demand, but solely because the court 
thought it had not power to set aside the default and dismissal, 
The court being thus “ very erroneously influenced ” to dismiss 
the bill finally, the dismissal must be reversed.—Grimshaw vy. 
Walker, #2 Ala. 101; Cullum v. Casey & Co., 1 tb. 351; 
Shackelford v. King, 13 7. 435. 

4. Even if there was irregularity in setting aside the dis- 
missal, the defendant waived all right to make objection 
thereto,—which waiver is evidenced in many modes in the 
record.—Hair v. Moody, 9 Ala. Rep.: Lampley v. Beavers, 
25 ib. 534. 





Watts, JupGE & JACKSON, contra: 

The cause was first rightfully dismissed, under the thirty- 
third rule of chancery practice ; the complainant not having 
appeared, either in person, or by counsel. The application 
to set aside this default should have been made at the same 
term at which the bill was dismissed. The “ timely applica- 
cation”, contemplated by the thirty-third rule, is an application 
within the term at which the default is made. The cause 
having been dismissed at a regular term, the court had no 
power over it at a subsequent term, and could not reinstate 
itg@-Cullum v. Casey & Co., 1 Ala. 353. 

Courts of chancery have distinct terms for the transaction 
of business, as well as courts of law; and it is an established 
principle in this State, that'a court cannot grant a new trial 
after the close of the term at which the trial was had, unless 
a motion for a new trial was made and continued at that term. 
Fitzpatrick v. Hill, 9 Ala. 784; Barr v. White, 2 Port. 342. 

At the regular term at which the cause was reinstated, the 
defendant objected to the irregular and illegal action of the 
court, by praying an appeal to the Supreme Court. What 
else could he do? It is said, that he afterwards crossed inter- 
rogatories, &c.. without protest. But was he required, every 
time anything had to be done after the cause had been rein- 
stated against his consent and objection, to do it under protest? 
It would be nonsensical to require this. He appealed, or 
craved an appeal, from the decision reinstating the cause, 
which shows that he objected to the action of the court.. The 
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cause having been reinstated without his consent, he was not 
required to abandon it, nor to do everything afterwards under 
protest. What course could he have pursued to have the 
error of the chancellor corrected? It was an error of which 
he could avail himself only after final decree. Hair v. Moody, 
9 Ala. 399, is wholly unlike this case, and it cannot be sus- 
tained on principle, if the exception to the ruling of the court 
was properly taken and presented. 


Note BY Reporter.—-The arguments of counsel on the 
points touching the merits of the case are omitted, because 
those points are left undecided by the court. 


CHILTON, C. J.—The chancellor was wholly without 
jurisdiction to reinstate this cause at a term subsequent to 
that at which it had been dismissed and finally disposed of, no 
motion having been made for reinstating at the term at which 
it was dismissed, and continued to such subsequent term. The 
defendant might, therefore, have treated the whole proceeding 
as coram non judice, after the cause was again put upon the 
docket, or (which would have been, perhaps, the more appro- 
priate course) have applied to this court for the writ of pro- 
hibition, to arrest the unauthorized action of the chancellor 
in proceeding with a cause in the absence of jurisdiction.— 
He did not, however, do this; but when the cause was or- 
dered to be reinstated, he appealed to this court, and, with- 
out taking any further steps, went on to engage in the defence, 
by crossing interrogatories, entering into consent, objecting 
to the proof as illegal, &c. Under these cifcumstances, the 
defendant must be considered as having waived his objection 
to reinstating the case. The case of Hair v. Moody, 9 
Ala. 399, is an express authority to this point, and we are 
not disposed to depart from the principle of that decision. 

We might proceed to consider this case upon its merits ; 
but we deem it the safer practice, when the court below has 
net determined upon the merits, to remand the cause, that it 
may do so, since, in many cases, great injustice may be done 
to suitors by depriving them of the right of raising questions, 
or of making motions, which might materially affect the 
merits, and which can alone be made in the primary court. 
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The statute is not imperative as to the rendition of a decree 
upon the merits in such cases (Code, § 3034); and such prac- 
tice certainly conforms to the spirit of the constitution, 
which declares that this court ‘‘shall have appellate jurisdie- 
tion only,” except in cases otherwise directed by it. 

Decree reversed, and cause remanded. 


Rice, J., having been of counsel for the appellant before 
his election to the bench, did not sit in this case. 





DEARING vs. MOORE. 


1. Iv trespass to recover damages for the battery of a slave, plaintiff introduced 
a witness who testified, that defendant and one R. were chasing the slave 
as arunaway witha pack of trained dogs belonging to defendant; that 
he heard the report of a gun, or pistol, in the direction the dogs were trail- 
ing, and when he reached acertain fence the defendant came up to him 
from a swamp on the opposite side of the field, ‘‘ and told him that he came 
up with the negro in the field on horseback, that the negro turned on him 
with a large stick, that he retreated to keep out of the way of the negro, 
who said he would die before he would be taken, that he went to R. and got 
his pistol, and pursued the negro to the swamp, and came up near to him, 
and shot him just as the negro was turning on him :’ Held, that defendant’s 
declaration to said R. at the time he got the pistol and pursued the slave, 
in explanation thereof, were competent evidence for him asa part of the res 
gestae. : 


APPEAL from the Circuit Court of Tuskaloosa. 
Tried before the Hon. Epmunp W. PEtTtTvs. 


TRESPASS VI ET ARMIS by Alex. B. Dearing against John 
C. Moore, to recover damages for an assault and battery com- 
mitted by defendant upon a slave named Bob, the property of 
the plaintiff. 

“On the trial of the canse,” as the plaintiff's bill of excep- 
tions states, “the plaintiff introduced James M. Williams as 
a witness, who stated, that on the day plaintiff’s said slave 
was shot, he was in his plantation ; that the dogs commenced 
a sharp barking in a thicket near by; that he went to the 
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place, and discovered the camp of what he took to be run- 
away slaves, but saw no slaves; that he then went, and got 
the defendant, who had a pack of dogs trained to run slaves ; 
that they took them to the camp, and the dogs took a 
trail, and followed on to near Kribb’s factory, where they 
caught one negroman: that defendant put the negro thus 
caught into the possession of witness, and gave witness his 
pistol ; that they learned from this negro that there was an- 
other with him, andthat they had separated at a place men- 
tioned by him ; that they took the negro to show them ‘the 
place where he had separated from the other, and the dogs 
there took the trail, and pushed through the woods to the field 
of Mr. Comegys ; that defendant, anda Mr. Robinson who 
was with him, followed on the trail after the dogs, and wit- 
ness went with said slave to the fence of the said field ; that 
on his way there he heard the report ofa gun, or pistol, in the 
direction the dogs had taken on the trail; that when he got 
to the fence of the field, defendant came to him from the 
swamp on the opposite side of the field, and told him that he 
came up with the negro in the field on horseback, and that 
the negro turned on him with a large stick, and that he re- 
treated to keep out of the way of the said negro, who said he 
would die before he would be taken ; that defendant further 
told him that he went to said Robinson, and got his pistol, and 
pursued the negro to the swamp,—that the swamp was a bad 
thicket of vines and briers, and mirey ; that he hitched his 
horse, and pursued the uegro into the swamp, and came up 
near to-him, and shot him just as the negro was turning on 
him ; that they brought the said negro out of the swamp, put 
him in a cart, and carried him to plaintiff, and that plaintiff 
sent for a physician.” 

The plaintiff then introduced the testimony of physicians, 
as to the nature and character of the wound which the slave 
had. received, and proved that le had died about a year after- 
wards ; also, the value of the slave, his hire, the trouble and 
expense of waiting on him, &c. ‘The defendant then intro- 
duced one Dr. Leland as a witness, whose testimony tended 
to show that the death of the slave might have resulted from 
the improper use of surgicalinstruments. He then introduced 
said Robinson as a witness, “ who stated, that he came to the 
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said field while the said slave was pursuing defendant with a 
large stick; that when the slave saw him, he turned and fled 
towards the swamp; that defendant got his pistol, and fol- 
lowed the slave to the swamp. Witness was proceeding to 
state what defendant told him, as he started to pursue said 
slave to the swamp, a short time before the slave was shot. 
Thereupon plaintiff objected to his stating what defendant so 
told him, but the court overruled the objection ; to which 
ruling of the court the plaintiff excepted. Witness thereupon 
stated, that defendant told him not to follow the slave into 
the swamp, that he said he would not be taken—that he would 
die before he would be taken ; to which declarations of de- 
fendant plaintiff objected, but his objection was overruled, 


and he excepted.” 
The admission of these declarations is the only error as 


signed. 


E. W. Peck, for the appellant: 

Although all that the appellee stated to the witness Wil- 
liams, as well that which made for him as that which made 
against him, was properly received as evidence ; yet it did 
not follow, that the jury would give the same credit to both: 
they might believe what he stated against himself, and dis- 
believe what he stated in his own favor.—1 Greenl. Ev. § 
201, and cases there cited. It often happens, as in this in- 
stance, that a plaintiff can only prove his case by introducing 
the declarations of the defendant ; and where such declara- 
tions are made after the defendant has discovered his danger, 
it is reasonable to expect that he will make them as much 
in his favor as he can ; and if the truth is not utterly per- 
verted, it is almost sure to be highly colored, and hence 
the reason of the foregoing rule. The appellee’s counsel, 
aware of this rule, and fearing that the jury might be inclined 
to doubt the truth of all the appellee had said to exculpate 
himself, pressed the admissibility of his declarations to Rob- 
inson, to fortify himself against and to avoid the effects of 
this rule ; and the court, in permitting this to be done, against 
appellant’s objection, fell into error. It was permitting the 
defendant to strengthen his defence by his own declarations, 
or (in other words) to make evidence for himself.—Hooper 
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y. Edwards, 20 Ala. 530, and cases there cited; 5 Taunt. 
(top p-) 245. 


W. Moopy, contra, contended that the evidence was ad- 
nissible as part of the res geste, and cited the following cases: 
Pitts v. Burroughs, 6 Ala. 735 ; Williams v. Shackelford, 16 
ib. 318 ; Yarborough v. Moss, 9 ib. 382 ; Hooper v. Edwards, 
20 ib. 528 ; Jones v. Nirdlinger, ib. 490 ; Donnell v. Thomp- 
son, 13 7b. 440 ; Chambers v. The State, at this term. 


RICE, J.—In an action of trespass for the battery ofa 
slave, the jury are not confined to the actual injury sustained 
by the master, but may give vindictive damages. The master 
has the right to prove circumstances of aggravation. The 
defendant has the right to prove any matter which constitutes 
a bar to the action, and also any matter which the law per- 
mits the jury to consider in mitigation of damages.— Wheat v. 
Lowe, 7 Ala. R. 349; Gillian v. Senter, 9 Ala. R. 395; Mitch- 
ell v. Billingsley, 17 Ala. R. 391 ; Handy v. Johnson, 5 Mary- 
land R. 459. 

The plaintiff, in the present case, did not confine his evi- 
dence to the mere fact that the defendant shot his slave: he 
went beyond this, and gave in evidence circumstances which, if 
unexplained, might. well have been regarded as matters of ag- 
gravation. Amongst other things, -he proved by his witness 
Williams, that defendant kept a pack of dogs trained to run 
slaves ; that defendant and one Robinson, with these dogs, 
were chasing plaintiff’s slave (as a runaway) ; that the witness 
heard the report of a gun, or pistol, in the direction the dogs 
were trailing ; that when he got to the fence of a certain field, 
the defendant came to him from the swamp on the opposite 
side of the field, “and told him he came up with the negro in 
the field on horseback, and that the negro turned on him 
with a large stick, and that he retreated to keep out of the 
way of said negro, who said he would die before he would be 
taken ; that defendant further told him, he went to said Rob- 
inson, and got his pistol, and pursued the negro to the swamp, 
and came up near to him, and shot him just as the negro was 
turning on him.” 

After the plaintiff had adduced this evidence, and rested 











590 ALABAMA. 


Dearing v. Moore. 








his case, defendant “introduced the said Robinson, who stated 
that he came to the said field, while the said slave was pur- 
suing the defendant with a large stick ; that when the slave 
saw him, he turned and fled towards the swamp. Witness 
was proceeding to state what defendant told witness as he 
started to pursue the said slave to the swamp, a short time 
before the slave was shot. Thereupon the plaintiff objected 
to his stating what defendant so told him, but the court over- 
ruled the objection ; to which raling of the court the plaintiff 
excepted. Witness thereupon stated, that defendant tofd him 
not to follow the slave into the swamp, that he said he would 
not be taken, that he would die before he would be taken ; to 
which deciarations of defendant plaintiff objected, and his ob- 
jection was overruled, and plaintiff excepted.” 

If these declarations of the defendant were mere naked 
declarations, they were improperly admitted ; butif they form- 
ed part of the res geste, they were properly received. Decla- 
rations made by the actor at the time an act is done, and which 
explain the motive, design, or intent of its performance, and 
so harmonize with it as obviously to constitute ome transac- 
tion, may be given in evidence as part of the res geste, when- 
ever the nature of the act becomes a material question.—2 
Phillips on Ey. (edition of 1839) pp. 585 to 600; Pitts v. 
Burroughs, 6 Ala. R. 733; Enos v. Tuttle, 3 Conn. R. 250. 

It was not unlawful in defendant, after the manifestation of 
dire rebellion on the part of the runaway slave, to get a pis- 
tol and pursue him, for the purpose ofapprehending him. But 
the plaintiff proved this act of getting the pistol and pursuing 
the slave to the swamp. and that it occurred a very short 
time before the defendant shot the siave. The nature of this 
act—the motive, or intent for thus getting the pistol and pur- 
suing the slave—thus became a material inquiry in the cause ; 
for, if that act were left unexplained, it might be used and 
treated as matter in aggravation of damages, because it might 
authorize the inference that the shooting of the slave, which 
occurred very soon afterwards, was a premeditated, cruel, and 
unnecessary act, unrelieved by the existence of a good motive, 
or other palliating circumstance. It was, therefore, important 
to defendant to repel arty such inference ; and the authorities 
make it clear, that his declarations at the time he got the pis- 
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tol from Robinson and pursued the slave, in explanation there- 
of, were competent evidence as part of the res geste —2 Phil- 
lips on Ev., supra ; Yarborough v. Moss, 9 Ala. R. 382 ; Pitts 
y. Burroughs, 6 Ala. R. 733; Williams v. Shackelford, 16 
Ala. R. 318; 1 Greenl. Ev. §$ 108 to 110; Allen v. Duncan, 
11 Pick. R. 308 ; Rice v. Bancroft, 11 Pick. R. 469. 

There is no error in the ruling of the court below, and its 
judgment is affirmed. 





DAWSON vs. COTTON. 


1. A sealed instrument, in these words: “Twenty days after date I promise to 
pay to J.T., or order, $442, value received. Given under my han‘ and seal,” 
&c., and signed “B. W. [seal] agent for C.C.”: Held the obligation of 
B. W. only, and therefore not admissible evidence against C., when unaccom- 
panied with the offer of extraneous proof explanatory of it. 


AppraL from the Circuit Court of Russell. 
Tried before the Hon. JouN GILL SHORTER. 


In this action (Henry T. Dawson v. Cyrus Cotton) the 
writ was in assumpsit, and the declaration in debt, on a prom- 
issory note of which the following is a copy :— 

“$442. Twenty days after date I promise to pay to James 
Thompson, or order, four hundred and forty-two dollars, value 
received. Given under my hand and seal, this 22d day of 
December, A. D. 1835. Benjamin Watson [seal], 

Agent for Cyrus Cotton, Sen.” 

The plaintiff declared as the endorsee of the payee; and 
the defendant pleaded, nil debet, payment, and non est factum, 
the last plea being verified by affidavit. On the trial, as the 
bill of exceptions discloses, the plamtiff offered in evidence 
the note declared on, with the endorsement thereon ; and the 
defendant objected to its introduction, “on the specific and 
single ground, that it was not, on the face of the note itself, 
signed and sealed in such a manner as to make the defendant 
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liable, but the agent only by whom it was executed (if any 
one) was liable. The court decided, that said note, on its 
face, was absolutely inadmissible before the jury, and there- 
fore sustained the objection to it, and excluded it from the 
jury ;” to which ruling of the court the plaintiff excepted, and 
was forced to take a nonsuit. 

This ruling of the court is now assigned for error. 


Hooper & Duncay, for the appellant, cited the following 
cases: Martin v. Dortch, 1 Stew. 479; Skinner v. Gunn, 9 
Port. 307; Stringfellow & Hobson v. Marriott, 1 Ala. 573, 


James E. BELSER, contra, cited Carter v. Doe ex dem. Chau- 
dron,.21 Ala. 72; Skinner v. Gunn, 9 Port. 307; Oliver vy. 
Dix, 1 Dev. & Bat. Eq. 162 ; Townsend v. Hubbard & Orcutt, 
4 Hill (N. Y.) 351; Townsend v. Corning, 23 Wend. 442. 


CHILTON, C. J.—The sole question in this case is, wheth- 
er the note offered in evidence, unaccompanied with any offer 
of extraneous proof explanatory of it, was proper evidence 
for the jury : in other words, whether it created, prima facie, 
an obligation upon Cotton, the alleged maker. Itis in these 
words :— 

“ Twenty days after date, I promise to pay to James Thomp- 
son, or order, four hundred and forty-two dollars, value re- 
ceived. Given under my hand and seal, this 22d day of De 
cember, 1835. (signed) Benjamin Watson [seal], 

Agent for Cyrus Cotton, Sen.” 

In Martin v. Dortch, 1 Stew. 479, a sealed instrument, exe- 
cuted substantially as the above, was held to be well execu- 
ted by the person for whom the maker described himself as 
agent ; but this decision was virtually overruled in Skinner 
v. Gunn, 9 Porter 305, and (we think) cannot be regarded as 
a correct exposition of the law. We perceive no difference, 
in principle, between this case and that of Skinner v. Gunn, 
supra. True, in that case, the body of the instrument read, 
“JT, Isaac Hughes, for and in consideration,” &¢., and conclu. 
ded, “In witness whereof I have hereunto set my hand and 
seal”—(signed) 1. Hughes [seal], attorney for Liyingston 
Skinner ;” while in this case, the name is not put in appo- 
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sition with the pronoun. But it is too clear to admit of any 
doubt, that the pronoun stands for Watson, whose seal is at- 
tached, and who, in the attestation, says, “ witness my hand 
and seal.” It is, in our’ opinion, tlie seal and obligation of 
Watson, and the addition of “agent for Cyrus Cotton, sen.,” 
must’ be regarded as descriptive of the person—See Carter 
y. Doe ex dem. Chaudron, 21 Ala. Rep. 72, where the princi- 
ple here involved is incidentally discussed, and 4 number of 
the authorities cited.—Story om Agency, § 151; Story on 
Contracts (3 ed.) $$ 141, 142. Whether a different interpre- 
tation might not be given to the instrument, if it*had not been 
undér seal, it is not necessary now to decide. 

Let the judgment be affirmed. 


Rick, J., having been of counsel, did not sit ia this case. 





LANDMAN ert aL. vs. SNODGRASS. 


1, A testator bequeathed the whole of his property, both real and personal, to 
his wife during her natural life, ‘‘ with the following exceptions: I give and 
bequeath the special legacies to my three daughters hereinafter named— 
I give my daughter Frances one negro girl named Maria, to my daughter 
Lina one negro girl named Aggy, and to my daughter Mary Ann one negro 
boy named Alick ; which latter named negro, Alick, I give to my daughter 
Mary Ann, and to the heirs of her body, and in the event that Mary Ann 
should die without any such heirs, it is my will, that said boy return te 
my estate, to be disposed of as the rest of my property. Tt is further my 
will, that at the death of my wife, the whole of my estate, both real and 
personal, be equally divided among all my living children, or to the living 
heirs of their body, the three above-named daughters to receive an equal 
proportion in common with the rest of my children, notwithstanding the 
above-named special legacies ; provided, however, that the portion falling 
to my daughter Mary Ann he subject to the same requirements that are 
made in reference to the boy Alick given to her above.’ Mary Ann was 
unmarried at the time of the execution of this will, and also at the testator’s 
death, but she afterwards married, and had one child born, who died before 
her ; atid upon her death without issue surviving her, the surviving children 
and grandchildren of the testator brought detinue against her husband for the 
boy Alick : Held, that the words of the will must be construed in their legal 
sense, to mean an indefinite failure of issue, and therefore the limitation over 
was void for remoteness, and Mary Ann took the absolute interest in Alick. 
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AppreaL from the Circuit Court of Madison. 
Tried before the Hon. THos. A. WALKER. 


DETINUE by the appellants against John E. Snodgrass, for 
a slave named Alick ; plea, zon detinet, in short by consent. 

On the trial, as appears from the bill of exceptions; the 
* plaintiffs introduced as evidence the will of William Land- 
man, deceased, which was as follows: 

“JT, William Landman, of the county of Madison, and State 
of Alabama, being in perfect mind and memory, do make, 
6rdain, and publish this my last will and testament, in the 
manner and form following, viz.: I loan to my wife, Frances 
Landman, the whole of my estate, both real and personal, in- 
cluding land, negroes, stock of every description, household 
and kitchen furniture, &c., during her natural life ; out of the 
proceeds of which, including my present crop, it is my wish, 
that she should pay all my lawful debts, and raise and school 
my children ; with the following exceptions, viz.: I give and 
bequeath the special legacies to my three daughters herein- 
after named—I give my daughter Frances one negro girl 
named Maria, to my daughter Lina one negro girl named 
Aggy, and to my daughter Mary Ann one negro boy named 
Alick ; which latter named negro, Alick, I give to my daugh- 
ter Mary Ann, and to the heirs of her body ; and in the event 
that Mary Ann should die without any such heirs, it is my 
will, that said boy return to my estate, to be disposed of as 
the rest of my property. It is further my will, that at the 
death of my wife, Frances Landman, the whole of my estate, 
both real and personal, be equally divided among all my 
living children, or to the living heirs of their body, the three 
above-named daughters (Frances, Lina, and Mary Ann) to 
receive an equal proportion in common with the rest of my 
children, notwithstanding the above-named special legacies ; 
provided, however, that the portion falling to my daughter 
Mary Ann be subject to the same requirements that are made 
in reference to the boy (Alick) given to her above. 

“In testimony whereof, I have hereunto subscribed my 
name on the day and date above mentioned,” &c. 

“ It appeared in evidence, also, that after the death of said 
testator, said slave, with the assent of the executor, passed 
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into the possession of said Mary Ann, with whem the de- 
fendant intermarried in 1843, and after such intermarriage 
the defendant had possession of said slave, until the death of 
said Mary Ann in August, 1852. The plaintiffs James Land- 
man, Samuel Landman, Elizabeth Simmons, and Lina Beadle; 
are children of said testator, and the brothers and sisters of 
said Mary Ann ; and the other plaintiffs, who are described 
in the writ and declaration as infants under twenty-one years 
of age, are grandchildren of said testator, whose parents 
have died since said testator. Frances Landman, the widow 
of said testator, is yet living. James Landman is the admin- 
istrator with the will annexed of said testator. Mary Ann 
died, leaving no child surviving her; but there was a child 
born of her marriage, who died in her lifetime. 

“On this state of facts, the court charged the jury, that 
Mary Ann, under the provisions of said will, on taking pos- 
session of the hoy Alick, became absolute owner, and that the 
defendant, by intermarriage with her, and taking possession 
of said boy, acquired an absolute title to him, of which plain- 
tiffs could not divest him in this action; and to this charge 
the plaintiffs, by their counsel, excepted.” 

The charge of the court is now assigned for error. 


C.C. & J..W. Cuay, for the appellants : 

I. THE intention of testator, gathered from the whole will, 
is the law of devises, and will govern the court in its construc- 
tion, if that intention he consistent with the rules and policy 
of the law. —Ram on Wills, 1 (8 Law Lib.) ; Powell v. Glenn, 
21 Ala. 466; Smith v. Bell, 6 Peters 68. The rule, that a re- 
mainder may be limited after a life estate in personal property, 
isas well settled as any other principle of our law. Theattempt 
to create such limitations is not opposed by any rule or poliey 
of the law. If such intention is manifested, the courts will 
sustain it.---6 Peters, supra. Chancellor Kent (4 Comm. 282) 
says: “In bequests of personal. property, the rule [that the 
words dying without issue, &c., make an estate tail] will, more 
readily than in devises of land, be made to yield to other 
expressions or slight circumstances in the will, indicating an 
intention to confine the limitation to’ the event of the first 
taker dying without issue living at his death. The courts, 
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according to Mr. Fearne, lay hold, with avidity, of any cir. 
camstance, however slight, and create almost imperceptible 
shades of distinction, to support limitations over of personal 
property.”—And so Willis’s Lessee v. Bucher, 3 Wash. 
C. C. R. 369. 

II. With these principles in view, it is obvious, that Wm. 
Landman did not intend his daughter, Mary Ann, to take an 
absolute estate. He gave his daughters, Frances and Lina, 
each, a negro girl, without condition or qualification, showing 
that he fully intended their interests to be absolute ; and if 
he hdd intended Mary Ann’s to be so, he would have used 
similar language. (2.) This view is strengthened by looking 
to Mary Ann’s condition in life, which may legitimately be 
considered, to ascertain testator’s meaning, and the motives 
influencing him to give her less than an absolute estate. 
Smith v. Bell, supra. A reasonable motive is found in the 
fact, that she was an unmarried daughter, (see bill of excep- 
tions,) and probably the youngest (as she is mentioned last, of 
testator’s special legatees.) He wished to protect her and her 
children (if any) against the improvidence of any future hus- 
band, by disabling him from acquiring an absolute estate, with 
the power of alienation. 

III. That testator did not intend to create an estate tail, 
is manifest from the following considerations : 

(1.) The property bequeathed is personal, and not only that, 
but a male negro, incapable of increase, and, therefore, inca- 
pable of transmission, individually, or in his offspring, to an 
indefmite succession of heirs. It is absurd to suppose, that 
any person, with sense enough to make a valid will, would 
seek to create a perpetuity in a male negro. The testator 
could not, therefore, have so intended, but, “by heirs of her 
body,” meant chi/dren, as people, unversed in legal technical- 
ities, generally understand and use the term. 

(2.) This is further shown by the disposition to be made 
of Alick, after Mary Ann’s death, i. e. to whom he was to go: 
“In the event Mary Ann should die without any such heir, it 
is my will that said boy return te my estate to be disposed of 
as the rest of my property.” He subsequently declares his 
will, that his “ whole estate be equally divided among all my 
living children (or the living heirs of their body)’”’,—that is, to 
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his childre en wae: might he P a iving” at Mary hing! s death, and 
the diving children of such of his children as might be dead at 
that time. McGraw v. Davenport and Wife, 6 Port. 332, 
shows that “or” may be construed “and”, to carry out the 
manifest intention of a testator, and that a limitation over to 
. Bouler, 7 Ala. 
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246, as to the hitter. 

The limitation over was to take effect (if at all) imme- 
diately Mary Ann should die; for, if she could ever have 
“heirs of her body”, they must be then in being g, and, if not 
then, they never could be thereafter. It was to take effect at 
Mary Ann’s death, in Alick’s lifetime. These two facts, con- 
joined, prove, incontestably, that the testator did not intend 
the limitation over to be suspended until after an indefinite 
failure of issue, but to take effect upon Mary Ann’s dying 
without children living at the time of her death. If so, “ heirs 
of her body”, are words of purchase, and not of limitation ; 
Mary Ann took a life estate only, and the limitation over is 
good by way of executory devise—Woodley vy. Findley, 
9 Ala. 716. 

The cases of Williams v. Graves, executor, (17 Ala. 65,) 
and Powell v: Glenn, (21 Ala 465,) present a similar point. 
It is true, William Landman does not use the words “ sur- 
vivor” or “surviving”, but his language imports the same. 
He directs an equal division, at the death of first taker, 
among his living children, (who are, in fact, surviving brothers 
and sisters,) and the iving children of such of them as might 
be dead. The devisees bear the same relation to the devisor, 
but are differently designated. He calls them his “living 
children”, instead of Mary Ann’s surviving brothers and sisters. 

To the same effect are Jackson v. Christman, 4 Wend. 277; 
Cordle v. Cordle, 6 Munf. 455 ; Moffat v. Strong, 10 John. 
13, and many other cases, where the term survivor, or sur- 
viving, is used. The term “living”, applied to the “ heirs of 
their (his children’s) body”, will, we apprehend, have the same 
effect as when applied to his children ; since the relationship 
is not important, but whether or not the will sufficiently 
designated those who were to take the limitation over, by 
which to determine whether or not that limitation is too 
remote. | : 
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The case of Pells v. Brown (Cro. Jac. 590) is in point. 
There, the testator devised certain lands to his son Thomas, 
‘and if Thomas died without issue, diving William his brother, 
that then William his brother should have those lands. to him 
and his heirs and assigns forever.” Thomas died without 
issue, living William, and the court declared the limitation 
over good as an executory devise, the devise being of lands, 
where the rule is more strict than in cases of personal be- 
quests. Wm. Landman gave Alick to Mary Ann and the 
heirs of her body, “and in the event Mary Ann should die 
without any such heir,” to “be equally divided among all my 
living children (or the diving heirs of their body).” This isa 
fair statement of testator’s will; for the omitted words do 
not aiter his intention as to the ultimate destination of Alick. 
Except in the property bequeathed, wherein does this case 
differ from Pelis v. Brown, a leading case, never overruled? 
See Greenl. Overruled Cases. 

In Johnson. v. Curvin, (10 Barr 498.) a devise was made to 
the testator’s daughter, her heirs and assigns, and “if any of 
my daughters die, without heirs of their body, their part to be 
equally divided between the survivors of them and my grand 
children, counting A’s children as one and B’s children as 
one.” Held, that this was an executory devise to the grand- 
children and the surviving daughters, and not a remainder, 
which could be barred by the first taker. A will contained 
the following clause : “ I wish the property, which I bequeath 
and bestow on Sarah A. Truly, to be given and secured to 
herself and her bodily heirs, should she marry, and at her death, 
should she have no issue, it is to go to her brothers and sisters.” 
Though “ surviving” was not in the will, and there was no 
other word qualifying “ brothers and sisters”,—held, this was 
not an estate tail, but.an executory devise.—Rucker v. Lamb- 
din, 12S. & M. 230. A devised as follows: “I give unto my 
nephew I., my slave S.; in case the said I. should die without 
lawful heirs of his body, I give the said slave S. to my nephew 
T.” Held, the limitation over was not void, as being too 
remote.—Biscoe v. Biscoe, (6 Gill & John. 232). The desig- 
natio personarum, in none of these cases, is more certain than 
“my living children, or the living heirs of their body,” is in 
Landman’s will. 
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In Jackson v. Staats, (11 John. 338,) the testator, after 
sundry bequests of real and personal estate to his sons and 
daughters, &c., says: “and if any one or more happens to 
die without heirs, his or their parts or shares shall be divided 
among the rest of the children.” The court assimilated it to 
Moffat v. Strong, supra, where the will said, “and if any of 
my sons should die without lawful issue, then let his or their 
part or parts be divided equally among the survivors”, &e., 
and held, that the two cases must receive the same construc- 
tion, and the devise should go over to the testator’s surviving 
children. ‘This case seems very much in point: for Land- 
man’s will is, “in the event Mary Ann should die without any 
such heir [of her body] it is my will, that said boy return to 
my estate to be disposed of as the rest of my property”, and 
then directs the rest of his property, after his wife’s death, to 
“be equally divided among my living children, (or the Aving 
heirs of their body,)” &c. This presents quite as strong, if 
not a stronger case, than the will in Jackson v. Staats did, 
for the plaintiffs. Here, my diving children, or the living heirs 
of their body,” is the language—there., “ the rest of the chil- 
dren.” Here, the limitation over is to take effect after a 
dying without any heir of her body—there, after @ dying with- 
out heirs. Jackson v. Staats is a leading case in New York, 
and the opinion of the learned and able Judge Spencer was 
concurred in by all the court. See, also, Diehl v. King, 6 
Serg. & R. 29. 

IV. What effect have the words, “return to my estate”, in 
explaining testator’s intention? He, certainly, did not mean 
them to be taken literally: for he appdinted no executor to 
keep together his estate, and he so disposed of it, as to have 
none for Alick to return to, either before or after his wife’s 
death. He probably attached no particular meaning to these 
specific words, but intended to express the general idea, con- 
veyed by the entire sentence, that he wished Alick “ disposed 
of as the rest of my property.” The words, however, bear a 
construction favorable to the plaintiff’s claim. In Moseby v. 
Corbin, (3 A. K. Mars’, 289,) where a testator devised a slave 
to A. for life, and, if she should die without issue, then the slave 
and her increase to return to his estate after the death of her 
husband, it was held, that “without issue” meant without 
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issue living at her death. May not the words ‘“ return to my 
estate”. in Landman’s will, likewise, limit the words “die 
without such an heir”, to an heir living at Mary Ann’s death, 
and thus render the limitation over effectual? 

V. If it is assumed, that the birth of a child to Mary Ann 
defeated the limitation over, the language of the will, “die 
without such an heir” [“‘of her body”’], is a conclusive answer. 
The child died in Mary Ann’s lifetime : hence she never had 
“an heir of her body.” “ Memo est heres viventis.” The point 
has been directly decided in Connecticut. - A devised his 
real estate to his four sons, their heirs and assigns forever, 
and, if either of his sons should “die without children, his 
brothers should have his part in equal proportion.” B, one 
of the sons, died without issue, though he had a child, which 
died during the lifetime of the father. Held, that the limitation 
over was good by way of executory devise, and that by the 
words, “die without children”, was intended a dying without 
children living at the death of the first devisee—Morgan v. 
Morgan, 5 Day 517. In cases of personalty, the term “dying 
without issue,” is construed to mean without leaving such, if 
in accordance with the intent of the testator.—Hopkins v. 
Jones, 2 Barr 69; Holmes v. Williams, 1 Root 332. We 
have not, met with a case to the contrary in English or 
American Reports. The words, dying without issue, or with- 
out heirs, and the like, are always referred to issue, heirs, &c., 
living at or after the death of the first taker, from the old 
cases of Targett v. Grant, (Gilbert’s Eq. R. 149,) Denn v. 
Shelton, (Cowp. 420,) Pinbury vy. Elkin, (1 P. Wms. 563,) and 
Forth v. Chapman, (i. 663,) down to this time. 





JAMES E. BELSER, contra, contended that the charge of the 
court was correct in its result, and cited Hamner v. Smith, 
22 Ala. 433 ; Isbell v. Maclin. 24 i. 315. 


GOLDTHWAITE, J.—It may be remarked, that in be- 
quests of personal property, where words are used by the tes- 
tator which, without explanation, imporf an indefinite failure 
of issue, courts have frequently shown a stronger inclination 
to bend the rule of construction to. the presumed intention of 
the testator, than in devises of real estate, and have,allowed 
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circumstances to control the words in the first case, which 
they have conceded to be insufficient in the last.—Forth v. 
Chapman, 1 P. Wms. 663; Doe v. Lyde, 1 Term R. 593; Doe 
y. Ewart, 7 Ad. & El. 636; Moffat v. Strong, 10 Johns. R. 12; 
Newton v. Griffith, 1 Har. & Gill 111; Royall v. Eppes, 2 
Munf. 479; Brummett v. Barber, 2 Hill’s S. C. 544-45; Wil- 
liams v. Turner, 10 Yerg. 287; Mazyck v. Vanderhost, 1 Bail. 
Eq. 48. But there is great question as to the soundness of 
this distinction. Arnold v. Congreve, 1 Taml. R. 347; Zoli- 
coffer v. Zolicoffer, 3 Bat. 438. Be this as it may, however, 
all the authorities at this day agree, that words like those 
used in the present will, (such as “dying without heirs,” or 
“ without issue,” or “on failure of issue’,) without explanation, 
mean an indefinite failure of issue, and must be so construed, 
unless from the language or circumstances of the other parts 
of the will, it is ascertained they were not used by the testa- 
tor in that sense; in which case, the rule of construction 
yields, and the intention prevails.—4 Kent’s Com. (7th ed.) 
273; Williams v. Graves, 17 Ala. 62. Unless, therefore, on 
an examination of the will before us, we find something in it 
which indicates that the testator did not intend to use the 
words importing an indefinite failure of issue in that sense, 
there is‘an end of the case. It would be unnecessary to go 
farther, and inquire what indications of a different intention 
were necessary to overcome the language employed. We 
must, of course, be governed by the rule which has repeatedly 
received the sanction of this court, (Isbell v. Maclin, 24 Ala. 
315, and cases there cited.) and construe the words in: their 
legal sense. 

It is supposed by the counsel for the appellants, that some 
evidence that the words referred to were intended to,mean a 
definite failure of issue, is to be found in the character of the 
bequests made by the testator to his other: two daughters. 
The argument is, that it is apparent that it was not the inten- 
tion of testator to give the slave to Mary Ann absolutely, as 
he had given the slaves bequeathed to his other daughters ; 
and as the words employed by him in the bequest to the for- 
mer, if construed to mean an indefinite failure of issue, would 
necessarily produce this result, that construction should not 
be given to them. We cannot yield our assent to this rea- 
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soning. It may be conceded, that the testator did not-intend 
to confer the absolute interest in the slave on Mary Ann, and 
if she takes that degree of interest in the bequest, it is not 
because it was so intended by the testator, but because the 
limitation over which was intended by him is void as against 
the policy of the law; and this limitation being void, leaves 
the entire interest in the first taker. 

Neither can we regard the sex of the slave bequeathed as 
affording any indication of the intention of the testator to use 
the words in a different sense from that which the law ordi- 
narily attaches to them. [tis true, that this circumstance 
would be conclusive to show that the testator did not mean 
to create a perpetuity ; but we do not regard such an inten- 
tion as necessary to avoid the limitation. The law denounces 
settlements or bequests of this character, made with regard 
ito this species of property. because the result of them, if al- 
lowed, would be to lock up and restrain it from alienation for 
an indefinite period of time, which might extend through 
generations. 

It is also urged, that the limitation to the “living children” 
of the testator, or “the living heirs of their body”, on the de- 
mise of Mary Ann without heirs of her body, tends to show 
that the testator must have meaut dying without such heirs 
living at her death; and the case of Williams v. Graves, 17 
Ala. 62, is relied on to sustain that position. . In that case, 
the bequest was to the testator’s two daughters “and the heirs 
of their bodies begotten”; and if either of the daughters was 
to die “ without such an heir’, the slaves bequeathed to her 
were to pass to the “survivor” and the testator’s two sons. 
lt was held, that the word “survivor” limited the meaning of 
the words “ without such an heir’, to issue living at the death 
of the first taker. Here the use of the word referred to 
showed that the slaves given to one daughter were to pass to 
the other, as soon as she became the survivor, if at all; and 
in that view, the limitation could not have taken effect, if an 
indefinite failure of issue had been intended. But had the 
words been such as indicated an intention which might have 
taken effect after that point of time, had the issue failed, a 
very different case would have been presented. In‘ other 
words, had the limitation been to the survivor, if living, but 
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to her heirs, or the heirs of her body, if dead, it would then 
have denoted the intention of the testator, that the limitation 
over was not dependent upon the survivorship alone, but de- 
pended rather on the failure of issue, and would therefore be 
void. Here the testator provides, that if the first taker dies 
without heirs of the body, the property given to her shall re- 
turn to his estate, and be equally divided among his “living 
children,” or the “living heirs of their body’”—that is, if on 
the failure of issue of the daughter, the testator had children 
living, the property was to pass to them; and if they were 
dead, their issue were to take in their place. 

Taking the whole will together, and as to the slave in ques- 
tion, we think the meaning of the testator cannot be mistaken. 
His object was, to provide for an unmarried daughter. He 
did so by a bequest of property which he intended to con- 
tinue with her and her posterity, until the one ceased to exist, 
and the other became extinct ; and if these events happened 
before the death of the slave bequeathed, he was to return 
to the estate, and become the property of the other children 
of the testator, if living, and to their posterity, if dead. This 
disposition of property is entirely in accordance with our 
natural affections and instincts, but it is one whieh the law. 
for reasons of its own, does not tolerate, and which courts 
professing to be governed by precedents-long established 
and firmly adhered to, cannot sustain. 

Judgment affirmed. 


Rics, J., having been of counsel, did not sit in this case. 





SMITH er au. vs. PEARSON. 


1. A liability to pay hire for slaves, upon an implied promise, will only be 
’ raised against the person wha had their possession and services. 


APPEAL from the Chancery Court of Tallapoosa. 
Heard before the Hon. James B. Cuark. 
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JEFFERSON FALKNER, for the appellant. 
Waite & Parsons, contra. 


RICE, J.—The bill in this case was filed by the appellee, 
to redeem certain slaves which he had conveyed to Isaac T. 
Smith and Isaac Smith, by a bill of sale absolute on its face. 
Among other things, the bill alleged, that the appellee bor- 
rowed a certain sum of money at the time said bill of sale 
was executed, and that the bill of sale was executed as a mere 
security for the money so borrowed, and was so understood 
at the time by all the parties. After the filing of the bill, 
Isaac T. Smith died, and Mary Smith became the administra- 
trix of his estate, and a party to this suit as such administra- 
trix. The right of the appellee to redeem the slaves was 
established by a decree of the chancellor, which was affirmed 
by this court at its January term, 1854.—Smith e¢ al. v. 
Pearson, 24 Ala. 355. Sincethat affirmance, an account has 
been taken in the court below under said decree, to ascertain 
the amount of money lent to the appellee, and interest’ thereon, 
and the amount of the annual hires of said slaves. From 
the account so taken it appears, that after paying off the 
amount of money lent to the appellee, and interest thereon, 
out of the hires of the slaves, there remains due to the ap- 
pellee, for the hires of the slaves, a balance of four hundred 
and forty-four dollars, one and a half cents; and that, for 
this balance. the chancellor rendered a final decree, and 
awarded execution against Isaac Smith, as well as against the 
said administratrix of Isaac T. Smith. It appears, also, that 
the slaves went from the possession of the appellee into the 
possession of Isaac TI’. Smith, and continued in his possession 
until his death, and ever since his death have been in the 
possession of his administratrix, (who is his widow). The 
slaves have never been in the possession of Isaac Smith. 

We know of no principle recognized by courts of equity, 
which authorizes the decree, so far as it makes Isaac Smith 
liable for the balance remaining due for the hire of slaves 
which never were in his possession, but have been continuously 
in the possession of Isaac T. Smith (the very person to whom 
appellee delivered them) and of the legal representative of 
said Isaac T. Smith. - There was no express contract of hire. 
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And when resort is had to a court of equity, or a court of 
law, to charge a party for the hire of slaves, upon the idea of 
an implied promise to pay hire, the liability will only be im- 
plied against the party who had the possession and services 
of the slaves. Such seems to us to be the dictate of reason 
and justice.—Harris v. Davis, 1 Ala: 259 ; Westmoreland v. 
Davis, 1 ib. 299 ; Elliott v. Boaz, 13 ib. 535. 

We have carefully examined the evidence, and all the mat- 
ters assigned for error ; and we cannot say that the chancel- 
lor erred in any other respect than in adjudging Isaac Smith 
to be liable for the balance of the hire of the slaves as above 
shown. For the error in this particular, the final decree is 
reversed, and here rendered in favor of the appellee, in all 
respects as in the court below, except that there is to be no 
decree against Isaac Smith for any portion of said sum-re- 
maining due for the hire, to-wit, said sum of four hundred 
and forty-four dollars, one and a half cents. The appellee 
must pay the costs of this court. 





BENNETT vs. FAIL & PATTERSON. 


1, Where the purchaser of slaves, on discovering their unsoundness, wrote to 
the vendor, informing him of that fact, and tendering them back ; and the 
vendor, in reply, objected that the offern.to:rescind was made too late, and 
referred the purchaser to his warranty fot indemnity ; [Held, that these let- 
ters did not amount to a rescission of the contract, when it was shown that 
the purchaser had afterwards brought suit on the warranty. 

2. If the vendor refuses to accept the property when the purchaser offers to re- 
turn it, this will dispense with a more formal tender ; but the purchaser, if 
he still retains the property in his possession, must yield it up on the reason- 
able demand of the vendor, and _ his refusal to surrender on such demand, 
even after suit brought, will destroy the effect of his previous tender. 

8. Although the opinion of a physician as to the length of time a disease has 
existed, predicated upon present symptoms, is not equal to positive proof 
of the fact of its existence ; yet, where he testifies to the existence of certain 
diseases from a personal examination, upon which he founds his opinion as 
to the length of time they have existed, it is error to instruct the jury, “ that 
the testimonyof Physicians i is matter of opinion merely.” 

4. On a quéstion of the soundness of aslave, a witness may testify that “she ap- 
peared to be healthy ;’’ and if the party against whom the evidence is oifer- 
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ed deticen to ascertain w hat the appearances were which the witness denen 
inated healthy. he must elicit such proof on cross-examination. 


AppEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


Assumpsit by Fail & Patterson against Bowen Bennett, on 
a promissory note for $2,100, which was shown to have been 
given for the purchase money of three slaves sold by plaintiffs 
to defendant ; pleas, non assumpsit, fraud, failure of considera- 
tion, and want of consideration. 

On the trial, after the plaintiffs had offered in evidence the 
note declared on, the defendant proved that it was given for 
the purchase money of three slaves—Mary Jane, Nancy, and 
Judy—sold by plaintiffs to him at one time on 28th January, 
1852. and as one entire contract, and then introduced the bill 
of sale, containing warranties of soundness and title. The 
circumstances under which the sale was made, as deposed to 
by the witnesses, are stated at length in the bill of exceptions, 
but they present no point for consideration in this court. On 
the part of defendant, Doctors Riddle, Howell, Robbins, and 
Hutchinson were examined as witnesses, and they testified, 
substantially, that they had examined each one of the negroes 
a few weeks after they had went into the defendant’s possess- 
sion; that Mary Jane had syphilis, Nancy chronic gonorrhea, 
and Juily umbilical hernia ; that their professional opinion, 
founded on their personal examination of the slaves, was, that 
each of these diseases must have existed from a period ante- 
rior to the sale to the defendants ; and that the slaves, at the 
time of their examination, stated such to be the fact. On the 
part of the plaintiffs, Dr. Matheson testified, that he examined 
the slaves about six weeks after the sale, at the request of the 
plaintiffs, and his professional opinion was, that Mary Jane 
and Nancy had not been diseased more than three weeks, and 
that Judy’s disease was nota bad case of hernia, but was 
curable, and did not greatly impair her value; and Doctors 
Troy and Bythwood, who were examined for the plaintiffs, 
stated that they did not concur with Dr. Riddle, from the 
symptoms which he described, as to the character and degree 
of Mary Jane’s disease. There was other evidence on the 
question of unsoundness, which it is unnecessary to detail. 
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“The plaintiffs offered to prove, also, by one - Quartemus, 
that within a few weeks past, and since the last term of this 
court, he saw the slave Mary Jane at the house of one J. H. 
Campbell in this county, and that she appeared to be healthy. 
The witness was a mechanic, who had been working on said 
Campbell’s house. The defendant objected to the introduc- 
tion of witness for that purpose, but the court overruled the 
objection, and the witness testified to the facts stated ; and to 
this the defendant excepted.” 

The defendant offered in evidence a letter written by him- 
self to plaintiffs. which was produced by them on notice, and 
also their reply thereto, of which the following are copies :— 

“Mr. D. A. Patterson & J. Fail:—The man you sent the 
note to me, that was given for the negroes, the next week 
after I purchased them, I told him to tell you that the negroes 
were unsound. I apprise you that one of them is under the 
doctor’s attention, and he declares her unsoundness of some 
years’ standing. I do not believe he can cure her. I tender 
you the negroes back before more expense occurs. 

“March 1, 1852. “Bowen Bennett.” 

“Camden. March 1, 1852. 

“Mr. Bowen Bennett : Dear Sir—We received your note, 
stating that the negroes we sold you were not sound. You 
should have tendered the negroes sooner; but if you can 
prove that there was any latent or hidden disease, you can cer- 
tainly make us accountable. We have a bill of sale, that will 
make us safe. Youshould have delivered the negroes before 
this late hour. 

“ Yours, D. A. W. Patterson & J. Fail.” 

The defendant introduced one Burns as a witness, who tes- 
tified, “ that on the 14th or 15th February, 1852, he was sent 
by plaintiff Patterson, with the note, to Bowen Bennett, to 
collect it, or get a payment upon it ; that Patterson told him 
to get the money on the note, or, if he could not get the whole 
of it, to get- him to pay four hundred dollars on it, as he was 
pressed for money, but that if he would do neither, then to 
offer to take back the negroes, and if Bennett would not do 
that, then to stay and board it out with him; that when Ben- 
nett refused to pay the money, he did offer to take the negroes 
back ; that he made this offer but once, and did not press it, 
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and he could not state w hat reply Bennett made at that t time 
to the proposition ; that Bennett refused to pay the note, and 
gave as a reason for not doing it that the negroes were un- 
sound, and told him to tell Patterson so, and that he would not 
pay the note, and for him (Patterson) to come.and take his 
negroes away. He stated, also, that he communicated this 
to Patterson on the same day, -who was then within -about 
six miles of Bennett’s residence surveying, and that Patterson 
did not deny the unsoundness. It was further in proof, that 
the plaintiffs and the defendant lived from twelve to fifteen 
niles apart, and that the Alabama river intervened. 

“The plaintiffs, in reply, offered to show by one Kane, that 
after this suit was brought and pending, and another one by 
defendant on plaintiffs’ warranty, plaintiffs offered to give de- 
fendant the note sued on, and to take the negroes back, and 
that defendant refused to doso. Defendant objected to this, 
but the court allowed the witness to be examined, and he so 
testified ; and defendant excepted. 

“The plaintiffs next offered in evidence the record of the 
undetermined suit of defendant against them on their war- 
ranty, and the defendant objected: but the court overruled 
the objection, and allowed the record to go to the jury, and 
the defendant excepted. 

“The foregoing evidence being before the jury, the court, 
among other things, charged the jury, that the foregoing let- 
ters in proof did not show a rescission of the contract of pur- 
chase; to which charge the defendant excepted. 

“The court charged the jury, also, that the testimony of 
physicians was matter of opinion merely, but that they should 
be controlled by the weight of evidence, and the superior con- 
viction it made upon their minds ; to which charge, also, the 
defendant excepted.” 

The defendant asked three charges, which were severally 
refused, and to each refusal he excepted. They were— 

“1. That defendant’s letter to plaintiffs, dated March 1, 1852, 
and plaintiffs’ reply of the same date, taken together, make a 
rescission of the contract, if defendant’s said. letter and tender 
was written and made within a reasonable time, and the 
slaves were unsound at the time of the purchase, and plaintifis 
knew it, . 
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“2, That if the note sued on was procured by fraud, plaintiffs 
cannot recover, whether there was an offer to return the slaves 
or not. 

“3. Thatno offer to re-deliver the slaves was necessary, after 
plaintiffs’ refusal on the first of March, 1852, to reccive them 
pack on defendant's tender by letter, as the law does not re- 
quire an unnecessary act to be done.” 

The rulings of the court on the evidence, the charges given, 
and the refusals to charge as requested, are now assigned for 


error. 


Geo. W. GayLe and J. H.-Campse tt, for the appellant: 

1. On the question of fraud in the original contract, see 
Kennedy v. Kennedy, 2 Ala. 571: Huckabee v. Albritton, 
10 ib. 657 ; Milton v. Rowland, 11 7. 782; Swift v. Fitz- 
hugh, 9 Port. 839; Forrest v. Camp, 16 Ala. 642; Carter v. 
Castleberry, 5 7b. ;.Stokes v. Jones, 21 2b. 731; 5 Cowen’s 
R. 67,; 1 Smedes & M. Ch. 375; 4 Coke’s R. 786; 15 Johns. 
121 ; ‘Andrews v. Montgomery, 19 7). 164; Ross v. Lane, 3 
Smedes & M. 695; Setinacr v. Neshit, 1 ib, 22; Dill v. 
ser 22 Ala. 249. 

2. That the facts showed a rescission of the contract, see 
Burnett v. Stanton & Pollard, 2 Ala. R. 182; Duckworth v. 
Johnson, 8 i. 309; Whitehurst v. Boyd, 8 id. 375 ; ; Martin v. 
Chapman, 6 Port. 344 ; Magee v. Billingsley, 3 Ala. 679 ; 
Dill v. Camp, 22 %. 249; Milton v. Rowland, 11 id. 732. 

3. That the court erred in its charge upon the testimony of 


ithe physicians, see 7 Wend. 78; 1 McNally on Evidence, pp. 


329-35; 8 Mass. Rep. 371; 9 * 225; 5 Miller’s R. 275 ; 
Washington v. Col¢, 6 Ala. 212 ; Patton & Burgen v. Ram- 
bho, 20 2. 487; Tullis v. Kidd, 12 2. 648; 1 Phil. Ev. 290; 
1 Greene’s R. 232. 

4, That the court erred in admitting the testimony of Kane, 
sce Jackson ex dem. Calden v. Rich, 7 Johns. 195. 


Wm. M. Morpuy, conéra, cited the following authorities : 
1. To show that there was no rescission of the contract, 
Burnett v. Stanton & Pollard, 2 Ala. 181; Barton v. Stewart, 
3 Wend. 236; Dill v. Camp, 22 Ala. 259. 
2. Fo show that the charge of the court was correct, which 
39 
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asserted that the testimony of physicians was matter of opin- 
ion merely, 1 Greenleaf’s Ev., §§ 440, 441, and notes. © 


CHILTON, C. J.—There was no error in the charge, that 
the letters which passed between the parties did not show a 
rescission of the contract. This charge must be considered 
with reference to the proof shown in the record; and it is 
clear from this, that whateyer may have been Bennetts incli- 
nation when he wrote to the appellees, informing them of the 
unsoundness of the slaves, and saying that he tendered them 
back, the appellees did not assent to any rescission, but insis- 
ted on the contract, referring Bennett, for his indemnity, to 
their warranty ; and Bennett’s subsequent conduct shows that 
he sought this mode of redress. The record shows that he 
brought his action upon the warranty, thereby affirming the 
contract. 

But again: A tender, to be available, must be continuous ; 
that is to say, if a party says he tenders property, and the 
other, to whom the tender is made, says he will not accept, 
this refusal to accept may dispense with a more formal ten- 
der ; but if the party tendering it retains it in his possession, 
he must yield it up on the reasonable demand of the other. 
He keeps it as the property of that other, having by his ten- 
der disaffirmed the contract. and thereby having vested the 
property in the vendor, retaining it, it may be, from consid- 
erations of humanity, as the vendor’s unwilling bailee. If, 
however, upon the demand of the vendor, who has never 
conscuted to a rescission, the purchaser refuses to surrender 
it, he affirms the contract, and destroys the effect of his pre- 
vious tender ; and we see no reason why this affirmance may 
not be made as well after suit brought as before. The effect 
of such affirmance would be, to let the contract stand,—the 
property consequently vests in the purchaser, who has his 
remedy upon the contract of warranty, either express or im- 
plied, by way of abatement in the price, when sued upon the 
notes, or by a direct suit upon the warranty. 

As to the second charge: When considered with reference 
to the proof. we feel satisfied it was calculated to mislead, 
and to induce the jury to underrate and disparage thé testi- 
mony vf the physicians. Several of them, from actual exam- 
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ination, “deposed to the fact, that the slaves had certain dis- 
eases—syphilis, gonorrhea, umbilical hernia, &e.—and de- 
scribed the presence of the symptoms which attend these 
diseases. When, therefore, the court told the jury, “ that the 
testimony of physicians was matter of opinion merely,” with- 
out discriminating between that portion of their proof which 
went to facts, and that which was really but matter of opin- 
ion, the jury might well have been induced to conclude their 
whole evidence should be treated as matter of opinion merely ; 
they were at least liable more readily to confound the evi- 
dence of facts with that of mere opinion, and thereby to prej- 
udice the appellant. That the opinion of medical gentlemen, 
as to the length of time a disease may have existed, from the 
symptoms then present, is not equal to positive proof of the 
fact of its existence, is certainly true. The symptoms may, 
and doubtless often do, mislead them ; and hence such con- 
clusions are mere matter of opinion. This was probably the 
meaning the judge intended should be given to the charge in 
question ; but the language employed justifies a very differ- 
ent conclusion. He was charging, of course, with reference 
to the proof in the cause, and the jury are told, not that the 
opinion of the physicians who had deposed should be regarded 
by them’ as matter of opinion, as contradistinguished from 
direct or positive proof of facts, but that the testimony of 
physicians—-that is, the evidenceswhich the einer in this 
case had furnished—‘was matter of opinion merely.” Such 
charge manifestly tiaided to mislead, and was erroneous as 
an abstract proposition, and injurious to appellant in its 
practical bearing upon the case. 

We see no objection to the proof made by Quartemus, that 
when he saw the slave, Mary Jane, “she appeared to be 
healthy.” The apparent condition of the physical system, as 
to health or sickness, is certainly matter of fact. If the op- 
posite side desired to ascertain what the appearances were 
which the witness denominated healthy, they should have 
elicited such proof upon the cross-examination. 

What we have said disposes of the several points involved 
in the charges. We have but to add, that the judgment must 
be reversed, and the cause remanded. 
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JONES vs. COWLES Et at. 


1. When the equity of a bill rests upon the existence of a particular fact, that 
fact must be clearly alleged in the bill : an allegation that complainant ‘ is 
advised and believes,” is not sufficient. 

2, A bill was filed, setting up an equitable estoppel, to perpetually enjoin the 
defendant from asserting his legal title to a tract of land which he had ver- 
bally sold to one W., who sold to S., who sold to complainant. It alleged, 
that W. agreed to sell to.S. if defendant would sanction the sale and recog- 
nize his verbal contract, and that they together called on him to ascertain 
whether he would do so; that defendant replied, that he did recognize the 
validity of his contract, that he was willing that W. might sell toS., and that 
he would look to the former for the payment of his purchase money. The 
answer admitted these facts, but denied that defendant thereby intended 
to surrender his right to look to the land asa security for the purchase money, 

or tode more than recognize the validity of his verbal contract: Held, 
that the injunction was properly dissolved on the coming in of this answer, 
as the facts admitted by it were not sufficient to create an estoppel. 


APPEAL from the Chancery Court of Macon. 
Heard before the Hon. James B. CLARK. 


Tus bill was filed by Moses Jones against Thomas M. 
Cowles, Robert J. Ware, and Arnold Seales, setting up an 
equitable estoppel against said Cowles, and praying that he 
might be perpetually enjoined from the further prosecution of 
a suit at law for the recovery of a certain tract of land, 
which he had sold by parol to said Ware, who sold to said 
Seales, who sold to complainant. The allegations of the bill 
and answer are stated at sufficient length in the opinion of 
the court. On the coming in of the answer, a motion was 
made to dissolve the injunction, and to dismiss the bill for 
want of equity; and both these motions were sustained by 
the chancellor, whose decree in that behalf is‘now assigned 
for error. 


Gro. W. Guyy, for the appellant, contended,— 
1. That the allegations of the bill were sufficient ; that 
it is only necessary, in chancery pleading, to allege the facts 
upon which the relief is sought, and though that proof may 
consist of admissions, it is not required to allege in the bill 
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that such admissions were made.—Brandon v. Cabiness, 10 
Ala. 156; M. & C. P. Railroad Co. v. Toulmin, 15 2. 472; 
Bishop v. Bishop, 13 i. 475; Owen v. Moore, 14 7b. 640 ; 
Holman v. Bank of Norfolk, 12 7b. 369; Calhoun v. Cozens, 
3 ib. 498; Hogan v. Decatur Branch Bank, 10 i. 486; Read 
y. Walker, 18 2b. 329; Lanier v. Hill, 25 2. 554. 

2. That the admissions of the answer made out a clear case 
of equitable estoppel against Jones, and therefore the injunc- 
tion ought not to have been dissolved.—Brown v. Wheeler, 
17 Conn. 345; 4 Comyn’s Digest, tit. Estoppel, p. 200 ; Co. 
Litt. 852 a (1); Robertson v. McNeill, 12 Wend. 578; 6 
Pick. 148; 17 Serg. & R. 364; McCrarey’s Executors v. 
Remson, 19 Ala. R. 430; Pool v. Harrison, 16 1b. 167 ; Me- 
Pherson v. Walters, 18 ib. 715 ; Moore v. Levert, 24 ib. 310; 
Steele v. Adams, 21 7. 534; Bean v. Welsh, 17 2.770; 
Center v. P. & M. Bank, 22 1b. 743 ; Stone v. Britton, 2. 
543; Rowland v. Day, 17 7. 683; Burns v. Taylor, 23 a. 
255 ; Young v. Wood, 11 B. Mon. 128. 


N. W. Cocke, conéra, insisted, that there was no equity 
in the bill, and for that reason the injunction was properly 
dissolved ; that the only issue presented by the allegations of 
the bill, was whether complainant “is advised and believes” 
that the facts existed on which he relied, and this was insuffi- 
cient (Read v. Walker, 18 Ala. 332; McDowell v. Graham, 
3 Dana 73 ; Spence v. Duren, 3 Ala. 253); that the other 
allegations of the bill were too vague and uncertain to entitle 
complainant to relief; and that the facts admitted by the 
answer did not constitute an estoppel in pais (Ware v. Cowles, 
24 Ala. 446). 


GOLDTHWAITE, J.—The object of the bill is, to pre- 
vent Cowles from asserting his legal title to certain lands 
(which, it is alleged, he sold to Robert J. Ware, and which 
were sold by him to Arnold Seales, and by Seales to the 
complainant Jones) on the ground, that he has placed him- 
self in-a position which, in equity, estops him from the asser- 
tion of such title against the appellant, Jones. 

The charge is, that Seales purchased of Ware certain lands, 
including the lands subsequently sold to the complainant, for 
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the sum:of four thousand dallars. for which he gave his notes 
and received a bond for titles from Ware. The bill then 
proceeds :—‘ Your orator further saith, that he is advised 
and believes, that before the said contract of purchase was 
consummated, that the said Thomas:M. Cowles. in whom was 
the legal title, as your orator is informed, said te the said 
Arnold Seales and Robert J. Ware, that the said "Ware 
might sell the said lands to the said Seales, and that he (the 
said Cowles) would look to the said Ware for the payment 
of the same; and that the said Cowles,-in fact, stood by-and 
gave his assent. as he believes, to the sale of said lands by 
the said Ware to the said Seales, he having been advised at 
the time that a contract liad been agreed upon, which was to 
become effectual if he (Cowles) should approve or sanction 
the sale, which he did do.” The bill then states, that Seales 
was induced, by the statement made by Coavles, to enter upon 
and purchase the land; that Seales sold to complainant, who 
made the purchase, and valuable improvements, on the faith 
of the assent of Cowles to the sale by Ware. It will be seen 
from the statement we have made of the bill, that the equity 
of the appellant rests entirely upon the conduct of Cowles in 
giving his assent to the sale by Ware to Scales; and hence 
it is necessary that that fact should be clearly charged in the 
bill. But the bill is defective in this, as the fact of the assent 
is not charged at all. The allegation, as will be seen from 
the extract we have made, simply is, that the complainant 
was advised and believed that such assent had been given, 
and this is not enowgh.—Read v. Walker, 18 Ada. 323, 332 ; 
McDowell v. Graham, 3 Dana 73.: If the allegation we have 
referred to is struck out, there is no other which would create 
any estoppel on the part of Cowles. 

But if the fact which we suppose was intended to be charged 
had been alleged with sufficient certainty, we think the in- 
junction was properly dissolved on the answer of Cowles. 
In this aspect, the facts out of which the supposed equity of 
the appellant arises, are, that there was a ‘contract between 
Ware and Seales for the sale of the Jand, which was to be- 
come effectual if Cowles, who had the legal title, should 
approve and sanction the sale ; that Cowles, on being advised 
of the contract, gave his assent to the sale, and said that he 
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would look t to Ware for the purchase money ; ‘and that Seales 
and the appellant acted upon the assent thus given and: the 
statement thus made. Cowles, in answering in relation to 
this matter, states, that in the fall of 1849, he had agreed 
verbally to sell the land to Ware for twelve hundred and 
fifty dollars, one-half to be paid on the first of January, 1850, 
and, the other-half in January, 1851 ; and that afterwards, 
Seales being in treaty for the purchase of the land from Ware, 
they called on him, and inquired if he recognized the validity 
of the verbal eontract,—considered it a binding one, and was 
willing that Ware should sell the land to Seales ; and that he 
replied, that he did recognize the validity of the verbal con- 
tract, regarded it asa binding one, was willing that Ware 
should sell the land to Seales, and that he would look to the 
former for the purchase money ; and he denies, expressly, 
that he, on any other occasion, made use of such language, or 
that he thereby intended to surrender any right to look to the 
land as a security for the purchase money due to him from 
Ware, or that it was his intention to do more than recognize 
the validity of the verbalsale made by himto Ware. Taking 
the answer of Cowles as true in relation to this matter, to 
which it is in response, the case is brought directly within 
the influence of Ware v. Cowles, 24 Ala. 446. Cowles had 
the right to look to Ware, as well as to the land, for the pay- 
ment of the purchase money ; and unless it clearly appeared 
from his statements that he intended to relinquish his lien 
upon the land, no one had a right to give that interpretation 
to them. The law will not create an estoppel by argument 
or-inference. The sanction of the sale by Ware we regard 
as amounting to no more than the recognition of his verbal 
contract. It was the same as if he had said, I have sold to 
Ware, keeping the title in myself, and he may sell to whom 
he pleases. We say that this was the effect, because 
Seales knew that Cowles retained the title. Surely there 
was nothing in this from which it could reasonably be infer- 
red that Cowles intended to part with his lien. But he went 
further, and said thathe would look to Ware for the purchase 
money. Taking all the circumstances into consideration, we 
cannot say, with any certainty, that by this he meant that he 
would look to Ware alone. We should rather suppose, that 
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his meaning was, that although the sale was a verbal one 
merely, yet he recognized it as binding, and should look to 
Ware, to-whom he had sold, to pay the purchase money:— 
This, we think, is a more reasonable inference, than to sup- 
pose he intended, without any inducement, to give up a-sub- 
stantial right. “The law forbids us, m doubtful cases, to give 
such a construction to language in order to raise an estoppel. 
Judgment affirmed. 





McLAREN, RAGAN & Co. vs. BRADFORD. 


1. Neither case nor assumpsit can be maintained to recover damages for the 
breach of defendant’s duty and contract in not permitting plaintiff to cut 
and carry away timber, when the declaration showsthat the injury com- 
plained of resulted from plaintiff’s being enjoined and restrained by pro- 
ceedings in chancery instituted by defendant : the only remedy is, an action 
on the injunction bond, if there is a breach of it, or an action on the case 
averring malice. 


ApprEAL from the Circuit Court of Maeon. 
Tried before the Hon. Nat. Cook. 


TRESPASS ON THE CASE by McLaren, Ragan & Co., late 
partners and proprietors of a steam saw-mill, against Joseph 
W. Bradford, to recover damages sustained by plaintiffs by 
reason of defendant’s violation and breach of his written con- 
tract, dated Macon county, June 11, 1847, of which the fol- 
lowing is a copy : 

“T hereby sell to McLaren, Ragan & Co. all the timber 
owned by me, suitable for saw logs, on the place on'which I 
now live, being three hundred and twenty acres, not including 
what is now under fence, in consideration ofa note of seventy. 
five dollars, of this date given to me by them.” 

“Joseph Bradford.” 

The declaration set out this agreement, and averred, that 
the said defendant thereby also intended to grant to the plain- 
tiffs the right and privilege, without let, hindrance, or mo- 
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lestation, of cutting and carrying away said timber from sai 
land, and all other rights and privileges incident and neces- 
sary to the full use and enjoyment thereof; that the said de- 
fendant, not regarding his said contract, but contriving &c. 
to injure plaintiffs in that behalf, did not, nor ever would, in 
accordance with the tenor and effect and necessary import of 
said contract, suffer or permit said plaintiffs to cut and carry 
away ail the timber on said land suitable for saw logs, and 
for sawing up into lumber, but, on the contrary, afterwards, 
and before said plaintiffs had cut and carried away all of 
said timber suitable for sawing up into lumber, to-wit, on the 
11th November, 1847, exhibited his bill in chancery, and pro- 
cured an injunction, restraining and enjoining said plaintiffs 
until the November term, 1850, of said court, (when said in- 
junction was dissolved, and said bill was dismissed,) from 
cutting down, or carrying away from said land, any other 
timber than such large heart-pine trees as were suitable for 
sawing up into rail-road railing, or string pieces; and plain- 
tiffs aver, that by reason of the premises they were wrongfully 
deprived of the use, benefit, and advantage of sawing up into 
lumber twenty-five hundred trees, then and there standing on 
said land, and which were of great value, &c.; and in con- 
sequence thereof said trees were wholly lost to plaintiffs ; to 
their damage, &c. 

The court sustained a demurrer to the declaration, and this 
is now assigned for error. 


N. W. Cocke and James EH. Bexser, for appellants, con- 
tended that the declaration was sufficient, and cited Myers v. 
Gilbert, 18 Ala. 469. 


Corton & Licon, contra, contended, 1st, that the procuring 
ofthe injunction was no legal breach or violation of defen- 
dant’s contract ; that a resort to the courts of the country, 
whenever their aid is deemed necessary, is the right of every 
citizen ; and that for the abuse of this right by defendant, 
plaintiffs had two remedies—an action on the injunction bond, 
and an-action on the case for the damages which they had 
sustained.—Marshall v. Betner, 19 Ala. 347. 

2. That if the injury complained of would support an action 
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on the contract, then the declaration must aver malice, and 
negative the ground on which the.injunction was sued out. 
Spivey v. McGehee, 21 Ala. 420; 1 Bac. Abr. 142; Tiller 
v. Shearer, 20 Ala. 527. 


CHILTON, C. J— Whether this declaration be consider- 
ed as in an action ez contractu, or ex delicto—whether in as- 
sumpsit, for the breach of the written contract made by Brad- 
ford, or in case, for a tortious breach of duty growing out of 
such contract—we are of opinion, that-in neither aspect can 
it be supported. 

Although it contains a general averment, that the defendant 
did not, nor would, ever suffer and permit the plaintiffs.to 
cut and carry away all the timber, &c., yet the plaintiffs go 
on to particularize how they were prevented, and, upon‘a fair 
construction of their pleading, clearly show, that the injury 
complained of resulted from their being enjoined and restrain- 
ed by proceedings in chancery instituted by Bradford. The 
injury consequent upon the writ of injunction is the gist of 
this action, and this injury is the immediate result of civil 
proceedings instituted in the chancery court. 

The law secures to every citizen the right to resort, bona 
fide, to the courts of justice, to invoke their aid in protecting 
him in the enjoyment of his property. If they do this with- 
out malice, they are not liable by the ruies of the common law; 
and to hold them liable in this State for the mere wrongful resort 
to civil or criminal proceedings, in the absence of malice, re- 
quires some statutory provision, such, for example, as relates 
to suing out attachments wrongfully, and the like. So, also, 
where an action is brought on an injunction bond conditioned 
to pay damages consequent upon the wrongful exhibition ofa 
bill in-chancery and obtaining an injunetion, we have held, 
that the actual damage may be recovered, although there was 
no malice.—Spivey v. McGehee, 21 Ala. 417; 19 Ala. 344. 

The case before us is not in tort for the malicious prosecu- 
tion. No malice is averred; nor is it upon the injunction 
bond : these being the only remedies which the: law affords 
the party injured by the injunction. But the effort-is to 
transfer the injury, which is the immediate result of the in- 
junction, to the contract, making it work the breach of such 














ee 


JANUARY TERM, 1855. 619 


at a 


Savage & Darrington v. Walshe & Emanuel. 


contract, which contains no provision that could be violated 
by a bona fide resort to the civil proceédings complained of: 
We know of no rule of law which justifies this. Ifthe party 
has been injured by the chancery proceedings, the law gives 
him a remedy, as we have said, either upon the injunction 
bond, if there be a breach of it, or an action upon the case, if 
there be malice. To one of these remedies he must resort, 
and not to his contract, the operation of which has been inci- 
dentally affected by such civil proceedings. 
Let the judgment be affirmed. 





SAVAGE & DARRINGTON vs. WALSHE & EMANUEL. 


1. Where a statute affects a community, and requires as a condition to its valid- 
ity that something should be done before.it goes into operation, the act has no 
force or effect until the thing required to be done is performed ; but where a 
statute affects only one or more designated persons, either natural or artifi- 
cial, those interested in its object may dispense with a preliminary of this 
character, and claim the benefit of its provisions, without requiring the per- 
formance of the condition. 

2. The object of the act of February 12, 1843, ‘‘ for the final settlement of the 
affairs of the Planters and Merchants’ Bank of: Mobile’’, was to obtain a dis- 
solution of the Bank’s charter agreeably to law ; and although it provides 
for the institution of judicial preceedings against the Bank to obtain a 
judgment of forfeiture of its charter. and declares “ that if no cause of for- 
feiture shall be found, this act shall have no force or validity,” yet the Bank 
might dispense with the judicial proceeding by surrendering its charter and 
accepting the provisions of the act, and it was competent for the State, with 
the assent of the Bank, to resume its franchises at any time. 

8. In a suit brought by a purchaser of negotiable paper at a sale of the Bank’s 
assets, made by its trustees under the act of 1850, an allegation in the decla- 
ration that the charter was surrendered, but was continued by virtue of the 
provisions of the several acts for the settlement of the Bank’s affairs, is not 
repugnant or contradictory, when construed with reference to those acts. 

4. The fact that a note, taken by the trustees after the surrender of the Bank’s 
charter, was.made ‘‘ negotiable and payable at said Bank’’, does not raise a 
legal presumption that it was discounted, instead of being taken in settle- 
ment df a debt due. 

5. The power of-sale conferred upon the trustees by the act of 1850 gave them, 
by necessary implication, the authority to transfer negotiable securities so 
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as to pass the legal title to the purchaser hy their assignment, and enable 
him to sue ia his own name, 

The elanse in the second section of the act of 1850, which requires the trus- 
tees to sell the remaining preperty and assets of the Bank “ within thirty days 
from the first Monday in November next”, is not mandatory, but directory 
merely; and therefore, a sale made after the expiration of the time specified 
is sufficient to pass a good title to the purchaser. : 

A plea, averring “that the charter of the Bank was not forfeited, and its 
corporate existence was not dissolved”, is fatally defective on demurrer : the 
first allegation is no answer to the declaration, which alleges that ‘< the char- 
the State,” and the second is an allegation of matter 
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ter was surrendered to th 
of law. 
S. So, a plea, averring that the trustees “were not invested with the legal 
ownership and control of said note, and did not make a legal transfer and 
sement of the same to the plaintiffs’, is but the allegation of a legal 
ion instead of facts, and therefore demurrable. 
mapplics toa plea which avers “that said Bank, at the 
had no power or authority to make a contract, and that 
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%. The same obiectic 
date of said note. 
said note is null and void.” 

10. The genuineness of an endorsement of the note sued on can only be denied 


by a sworn plea, 
11. The objection that an endorsement of the note sued on was read in evidence, 


“when it was not shown to have been made at the time alleged in the decla- 
ation’’, is not areversible error, when the record shows that such proof was 


subsequently made. 
12. Where defendant by his plea puts himself upoa one issue, he thereby admits 


all the rest. 

13. The rendition of jadgment against a defendant who was not served with pro- 
cess, and who did not appear, is a mere clerical mistake, which may be 
amended on motion in the court below. and the judgment must be regarded 
as affecting those defendants only who were before the court; and if no 
motion to amend is made. the mistake furnishes no ground of reversal. 


APPEAL from the Cireuit Court‘of Clarke. 
Tried before the Hon. Lyaay GIBBoNs. 


Assumpsit by Jonathan Emanuel and Charles Walshe, as 
assignees of Sidney Smith and David Stodder, trustees of the 
Planters and Merchants’ Bank of Mobile, against John B. 
Savage, John Darrington and James Savage, on a promissory 
note, of which. with the endorsement thereon, the following 
is @ copy : 

“ Macon, May 10, 1847. 
38 23. Twelve months after date, we, John B. Savage, 
Johu Darrington and James Savage, jointly and severally 
promise to pay the Plantets and Merchants’ Bank of Mobile, 
or order, three thousand, four hundred and sixty-eight 23-100 
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dollars, value received ; negotiable and payable at said Bank.” 
(Signed by the defendants.) 

“For value received, we, David Stodder and Sidney Smith, 
trustees of the Planters and Merchants’ Bank of Mobile, 
assign, transfer, and deliver this note (without recourse) to 
Charles Walshe and Jonathan Emanuel.” 

(Signed by said trustees.) 

The suit was commenced on the 2d October, 1851.. The 
declaration, after alleging the execution of the note, pro- 
ceeds—* And plaintiffs aver, that before and at the time of 
the execution of said note, said Bank, as a corporation, was 
dissolved, and its charter surrendered to said State, and its 
franchise of banking .so surrendered; but by virtue of the 
provisions of the acts of said State, approved the 13th Feb- 
ruary, 1843, for the final settlement of the affairs of said 
Bank, and the acts amendatory thereto, said charter was con- 
tinued, and (by virtue of the provisions of said acts) said 
trustees were elected and appointed.trustees of said Bank, 
and the said note (by virtue of the provisions of said acts) 
was transferred to the said trustecs, who thereby became the 
holders and legal owners of said note, for the objects con- 
templated by said acts ; and being such holders and owners, 
the said trustees on the 2Ist September, 1851, sold and 
assigned said note to said plaintiffs, for ready money, in pur- 
suance of the provisions of said acts and said trustees’ power 
under them, by means of which plaintiffs became and are the 
holders and owners of said note; by means of which de- 
fendants became liable to pay plaintiffs said money on 
request,” &c. 

The writ was returned “not found” as to John b. Savage. 
The other two defendants demurred to the declaration, but 
their demurrer was overruled ; and they then pleaded, Ist, that 
the charter of said Bank was not forfeited, and its corporate 
existence was not dissolved, as alleged in the declaration”; 2d, 
“that said Stodder and Smith were not, at the time and in 
the manner set forth in the declaration, trustees of the said 
Bank” ; 3d, “that the said Stodder and Smith were not, on 
the 2lst day of September, 1851, or at any other time, in- 
vested with the legal ownership and control of said note, and 
they did not make a legal transfer and endorsement of the 
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same to the plaintiffs” ; 4th, “that the endorsement of the said 
trustees is null and void”; 5th, “that the said Bank, at the 
date of the said note, had no power or authority to make a 
contract, and that the said note is null and void.” 

The plaintiffs demurred to the first, third, and fifth pleas, 
and their demurrer was sustained; and issue was joined on 
the second and fourth pleas. The jury returned a verdict for 
the plaintiffs, and judgment was thereon rendered against all 
the defendants. 

On the trial, as appears from the defendants’ bill of excep- 
tions, the plaintiffs read in evidence to the jury the note sued 
on, with the endorsement thereon; “and the defendants ob- 
jected to this endorsement, because it was not shown that it 
was made at the time alleged in the declaration, and because 
no proof was made of the genuineness of the signatures of Smith 
and Stodder ; but the objection was overruled, and the trans- 
fer was read in evidence, to which the defendants excepted.” 

“The plaintiffs then introduced evidence, tending to show 
that Sidney Smith and David Stodder were legally elected 
and appointed trustees of said Bank, according to the terms 
of the »ct of 1845; that they accepted the trust, gave bond, 
and were qualified, as the act directed ; that the note sued 
on was sold by said trustees, for cash, to Charles Walshe, on 
or about the 21st September, 1851, according to the provisions 
of the act of February 12, 1850; that said Smith and Stodder 
then executed tlie transfer endorsed on the back of the note, 
on the 21st September, 1851, or about that time; that for 
some time previous to said transfer and sale, at that time, and 
subsequently, said Smith and Stodder were the acting trustees 
of said Bank. It. was further shown, that a settlement was 
made with the defendants to this suit on the day the note 
bears date, and they gave the note on which suit is brought. 
and, on the same day they gave the note, a credit for $380 
was endorsed on the note. The plaintiffs offered no further 
evidence, and the defendants introduced no evidence whatever. 

“The defendants asked the following charges : 

“1, That proof must be adduced that the charter of the 
Bank was declared forfeited by judgement of the Cireuit Court 
of Mobile eounty, according to the provisions of the act 


of 1843. 
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“2. That the trustees had no power to assign and transfer 
the note sued on, so as to enable the assignees to sue in their 
own name. 

“3. That if the note sued on was made payable to the Bank 
after the forfeiture of its charter, it is void for want of power 
on the part‘of the Bank to make a contract, unless the plain- 
tiffs show that the ‘note was made in compounding a bad or 
doubtful debt. 

“4, That if the note sued on was made payable to the 
Planters and Merchants’ Bank after the forfeiture of its 
charter, it must be shown by the plaintiffs that the note was 
given in liquidation or extension of a previous existing debt 
due the Bank, before they can recover in this suit.” 

‘The court refused each one of these charges, and the de- 
fendants ‘excepted to each refusal; and they now assign 
for error— . 

“1, The rendition of judgment against John B. Savage, 
upon whom process had not been served, and who was not 
before the court by attorney or otherwise. ; 

“2. The overruling of the demurrer to the declaration. 

“3. The sustaining of the demurrer to the first, third, and 
fifth pleas. 

“4, The several rulings of the court set forth in the bill of 
exceptions.” _ 


a 


R. C. Torrey, for the appellants: 

I. The process was returned “ not found” as to John B. Sav- 
age, and no appearance was ever entered against him ; yet 
the plaintiffs did not discontinue as to him, but declared against 
him, and entered up judgment against him. This was error. 
Williams v. Lewis, 2 Stew. 41; Gilbert v. Lane, 3 Port. 267; 
Graham & Christian v. Roberds, 7 Ala. 719. 

II; The demurrer to the declaration should have heen 
sustained— 

1. Because it did not allege that a judgment of forfeiture 
had been rendered against the Bank. ‘The acts of 1843 and 
1845 are public statutes, and may be considered a part of the 
declaration. The first act provides for a forfeiture of the 
Bank’s charter, and @ renunciation of its banking privileges, 
provided, upon a judicial inquiry, certain alleged facts shall be 
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found to exist ; “and after rendition of judgment by the court 
upon said information, in favor of the State, all the provisions 
of this act shall have full force and effect” ; but, “if no cause 
of fayfeiture shall be found, this act shall have no force or va- 
lidity.” Now the action of the court upon the information 
directed by this act to be filed, is a matter of which the courts 
cannot take judicial notice: and as the act did not go into 
operation until the issue so directed to be made had been 
found in favor of the State, it was necessary that the action 
of the court should be alleged in the declaration. 

2. Because it described the Bank’s charter as forfeited prior 
to the execution of the note, and glleged the note to have 
been made payable and negotiable at the Bank; and from 
this it may be fairly inferred that it was discounted at the 
Bank for profit, which would be contrary to the ‘acts cited, 
and would render the contract void.—Saltmarsh v. Planters 
and Merchants’ Bank, 14 Ala. 668 ; same case, 17 7b. 761. 

3. Because it was too uncertain and contradictory to pre- 
sent a fair issue. It alleged that the charter was forfeited 
and surrendered to the State by the acts of 1843 and 1845, 
and at the same time that the charter was continued by force 
of the same acts; thus presenting to the defendants two issues 
—that the charter was forfeited by those acts, and that it was 
not forfeited. 

4. Because the endorsement gave the plaintiffs no right to 
sue in their own names as assignees of the trustees. The acts 
cited declare that the corporate name of the Bank may be 
continued and used in the collection of its debts. The case 
of Jemison v. Planters and Merchants’ Bank, 17 Ala., clearly 
shows that, previous to the sale, the suit should be brought 
in the name of the Bank by its trustees, and that the declara- 
tion should show tlre character in which they sue. The act of 
1850, by virtue of which the trustees sold the-assets of the 
Bank, is entirely silent as to the manner in which the pur- 
chasers might sue on the notes sold. As the trustees could 
not sue in their own names, they could not by their endorse- 
ment convey to the purchasers aright (which they themselves 
did not possess) to sue in their own names. If the trustees’ 
endorsement only conveyed the right which they had, it was 
the right to use the name of the Bank, and the suit should have 














JANUARY TERM, 1855. 625 





Savage & Darrington v. Walshe & Emanuel. 





been brought initsname. On this point, see Camack v. Ridg- 
way, 18 Ala. 286, and Crawford vy. P. & M. Bank, 6 id. 290. 

5. Because it alleges that the trustees sold the note, by vir- 
tue of the act of February 12, 1850, on the 21st day of Sep- 
tember, 1851; while the act referred to declares, that the 
trustees shall sell “ within thirty days after the first Monday 
of September, 1850." The object of the act was, to provide 
for the speedy settlement of all the outstanding business of the 
Bank, and to make a final close of the whole concern. If the 
trustees, in defiance or disregard of the statute, might (as they 
did in this instance) delay the sale for ten months after the 
expiration of the limited time, they had an equal right te de- 
lay for ten years. What then becomes of the act? It is of 
no effect : it is a mere recommendation, which the trustees 
may regard or not as suits their pleasure. That the act 
is mandatory in this respect, see Commercial Bank. of 
Natchez v. Chambers, & 8. & M. 9; 2 Sup. U.S. Digest, p. 
808, $$ 29 to 31. 

II. The first plea was good, and the demurrer to it should 
have been overruled. It traverses a material allegation of 
the declaration. The plaintiffs claim through the acts of for- 
feiture, and may well be held to prove what they have alleged. 

IV. The third plea is good. The plaintiffs claim through 
the éndorsement and transfer of Stodder and Smith as trus- 
tees. If Stodder and Smith never were such trustees, or never 
made a valid transfer or endorsement, then plaintiffs’ title 
fails. This allegation, therefore, defendants might properly 
traverse, and their plea is good. : 

V. The fifth plea, which alleges that the note is null and 
void, is good. , The defendants had a right to show that the 
note was purchased or discounted by the Bank in the way of 
business, and with a view to profit, and was therefore void, 
as the Bank had no authority to do such acts.—Cases of Salt- 
marsh and Jemison, supra. 

VI. The charges asked raise the same questions which are 
presented by the demurrer to the declaration. 


F. S. BLount, contra: 
1. The judgment rendered affects only the parties who have 
heen served with process. If erroneous, it will be amended 
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in this ¢ court at the costs of the appellants. —Clay’s . Digest, 
p. 332, $54; 7. 361, $62; Graham & Christian v. Roberds, 
7 Ala. 719; Del Barco v. Br. Bank at Mobile, 12 75. 238. 

2. The declaration presents a substantial cause of action, 
and the demurrer thereto was properly overruled. 

3. The first, third, and fifth pleas, to which demurrers were 
sustained, tendered immaterial issues. The plaintiffs were 
not required to reply to them, as the declaration would have 
been good, if all the matters questioned by them had been 
stricken out. 

4. The objection to the endorsement, that it was not made 
at the time alleged in the declaration, is not tenable. It was 
an unnecessary allegation, and might be treated as surplusage. 
It was sufficient, if put in issue, to show that the endorsement 
was made before suit brought. The evidence shows that it 
was tnade on or about the 21st September, 1851, the day al- 
leged in the declaration. ~ 

The genuineness of the endorsement could only be put 
in issue by the plea of non est factum, or other plea Setting 
out the iol matter, verified by affidavit; otherwise, it is 
demurrable.—Cummings v. Magon, 9 Port. 309. The proof 
set out shows that Stodder and Smith executed the transfer. 

6. The charges asked were properly refused. If the Bank 
surrendered its charter, and went into liquidation, it was spfi- 
cient to invest the trustees with the right to assign and trans- 
fer the assets. The possession of the note by the trustees 
was evidence of their acceptance of the trust, and of the 
surrender of the charter. These charges are based on the 
idea, that the acts cited declared all contracts made by the 
Bank after the forfeiture of its charter absolutely void. But 
this, as appellants concede, was only consequent upon the for- 
feiture of the charter, and its charter never has been forfeited : 
the judgment of forfeiture rendered on the 24th February, 
1843, by the Cireuit Court of Mobile, was reversed by the 
Supreme Court. at its June term, 1847, and the cause was not 
remanded.—The State v. P. & M. Bank, 12 Ala. 547. No 
other proceedings were had under the act of 1843, and no 
forfeiture of the charter has been judicially declared. By 
non-user, and the acceptance of the terms of the act for the 
settlement of its affairs, the surrender of the charter may be 
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presumed ; yet the appellants in this suit cannot enforce or 
take advantage of a cause of forfeiture : the government 
alone, which created the corporation, can institute such a 
proceeding, since it may waive a breach of the contract.— 
Angell & Aimes on Corporations, p. 664. The fact is, how- 
ever, that this note was taken “on a settlement made with the 
defendants on the day the note bears date, and they gave the 
note on which suit is brought.” 

7. The suit is properly brought, and the declaration shows 
how the title was derived. The act of 1850, in authorizing 
the trustees to sell the assets of the Bank, invested the pur- 
chasers of its negotiable paper with the same title, and legal 
rights flowing therefrom, that would have attached to the 
purchase of negotiable paper from any other party ; the 
power to endorse, transfer, or assign, was a necessary inci- 
dent to the power to sell. The cases of Saltmarsh and Jem- 
ison, (17 Ala. 754, 761,) cited by appellants, were decided 
before the passage of the act of 1850. The plaintiffs do not 
sue for the use of*the Bank, but in their own right as endor- 
sees for valuablé consideration, and it is only necessary for 
them to’show a legal right derived from the Bank. This can 
only be done through the trustees, acting as such in behalf of 
the Bank. The endorsement on the note shows the character 
in which it was done, and is a literal compliance with the 
eighth section of the act of 1845. 

8. The declaration nowhere alleges that the charter was 
“ forfeited: “ surrendercd” is the only word used ; and con- 
sequently it presents no issue as to the forfeiture of the charter. 


GOLDTHWAITE, J.—The first question presented on 
the record, is, as to the sufficiency of the declaration.— 
The action is brought by the appellees, as the assignees of 
Sidney Smith and Daniel Stodder, trustees of the Planters 
and Merchants’ Bank, a late corporation ; and describes the 
note sued on, as dated in May, 1847, and-negotiable and pay- 
able at said Bank. It further alleges, that before the execu- 
tion of the note, the corporation was dissolved, and its char- 
ter and franchise of banking surrendered to the State, but by 
virtue of the provisions of the statute of 1843, and the acts 
amendatory thereto, the charter was continued, and the trus 
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tees named elected and appointed ; and that they, on the 21st 
September, 1851, sold and assigned the note to the plaintiffs, 

In determining the question on the demurrer, it is necessary 
to refer to the various acts which have been passed by the 
Legislature bearing upon the points involved, with the view 
of ascertaining whether the facts alleged were sufficient to 
constitute a legal liability on the part of the defendants. The 
act of 13th February, 1843, (Acts 1842-3, p. 70,) provides for 
the final settlement of the affairs of the Bank by commission- 
ers, and confers upon them the authority to take into possess- 
ion the choses in action and other property. It provides for 
the sale of the real property, and the collection and exten- 
sion of the debts, and authorizes the use of the corporate 
name of the Bank in the collection of debts, and for the pur- 
pose of maintaining suit. It also provides for judicial pro- 
ceedings to be instituted against the Bank, with the view to 
a forfeiture of its charter, and declares, that upon a rendition 
of judgment in favor of the State in such proceeding, the 
other provisions of the act are to have fulleforce and effect ; 
and it also declares, *thatif no cause of forfeiture shall be 
found, this act shall have no force or validity.” On the 24th 
January, 1845, (Acts 1844-5, p. 46.) an amendatory act was 
passed, which, amongst other things, provided for the election 
of two trustees by the stockholders—made it the duty of the 
commissioners to pay over and deliver to them all moneys, 
choses in action, &c., except the amount necessary to pay the 
outstanding claims against the Bank: and also gives to the 
trustees the authority to use the name of the Bank in the col- 
lection of its debts, in the same manner as if the charter had 
never been forfeited. And finally, on the 12th February, 
1850, (Acts 1849-50, p. 125,) another act was passed, which, 
by its second section, provides “ that within thirty days after 
the first Monday in November next, the said trustees shall 
sell, for cash, all remaining property, claims, rights and assets 
belonging to said bank fund, and realize the same for the pur- 
pose of final settlement.” 

We have given the substance of such portions of the several 
acts as have any bearing upon the points involved ; and the 
first question, which meets us upon the threshold, and which 
has been strongly pressed upon us by the counsel for appel- 
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sti is, 5: whether the validity of the several acts to which we 
have referred is not dependent upon a judgment of forfeiture 
being first had against the Bank, which (it is evident) was 
contemplated under the act of 1843, and without which, as 
the proviso of the first section declares, the act is to be of no 
validity. If the several acts are nugatory and void without 
such a judgment, then it is evident that the declaration is 
defective, for it does not aver the rendition of any judgment 
of forfeiture, and without an averment to that effect, the 
courts could not take judicial notice of it, if it existed. It 
is clear, however, that the only object which the Legislature 
could have had, in requiring a judicial proceeding to be in- 
stituted against the Bank, was to obtain a dissolution of its 
charter agreeably to law ; and it is equally certain that it 
was competent for the State, at any time, with the assent of 
the corporation, to resume its franchises, and provide for the 
winding up of its affairs. In construing the act of 1843 and 
the subsequent acts, we must regard them as affecting the 
corporation alone, and viewed in this light, we are of opinion 
that the requisition on the State to obtain a judgment of for- 
feiture might be dispensed with by the Bank ; that the result, 
which it was the sole object of the Legislature to accomplish 
by the judgment of forfeiture, could as well be attained by a 
voluntary surrender by the Bank of its franchise, and that 
the proviso was not intended to affect the validity of the act 
if its terms were accepted by the corporation. We concede, 
that where a statute affects a community, and requires, asa 
condition to its validity, that something should be done before 
it goes into operation, in such a case the act has no force or 
effect, until the thing required to be done is performed. But 
where the statute affects but one or more designated persons, 
it matters not whether they are natural or artificial, those 
interested in the object of the act may always dispense with 
a preliminary of this character, and claim the benefit of its 
provisions, without requiring the performance of a condition 
which can affect themselves alone. A statutory enactment 
may be waived by the party entitled to the benefit of it 
(Williams v. Potter, 2 Barb. Sup. Ct. R. 316); and precisely 
upon the same principle, the Bank could dispense with the 
judicial proceeding, by a surrender of its charter and as- 
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senting to the provisions of the act. The declaration, as we 
have seen, contains an averment that the corporation surren- 
dered its charter to the State. as well as an allegation that 
the note sued on was transferred by the operation of the act 
of 1843, and the other acts amendatory thereto, to the trus- 
tees elected and appointed under those acts, which is equiva- 
lent to an acceptance of their provisions by the corporation, 
which would, of itself, operate as a surrender of its fran- 
chises (Ang. on Cor. 658, and cases there cited) ; and as the 
Bank had the right to dispense with the judicial procedure 
required by the act of 1843, by placing itself in the same 
condition in which a judgment of forfeiture would have 
placed it, an allegation which shows they did this, and that 
they assented to the several acts referred to, dispensed with 
the necessity of any averment that a judgment of forfeiture 
had been rendered. 

It is urged on the part of the appellants. that the aver- 
ment that the charter was continued by the acts referred to, 
is repugnant to the previous allegation of the surrender of 


. 


its franchises by the corporation. but, construed with refer- 





ence to those acts, we understand it to mean simply, that 
although the charter was surrendered, the corporation was 
not, ipso facto, dissolved, but its existence was continued by 
operation of law, for the purpose of settling its affairs ac- 
cording to the provisions of the statutes. 

It is also urged, that as the note described in the declura- 
tion was made negotiable and payable at the Bank, the legal 
presumption is, that it was discounted, instead of having been 
taken in settlement of a debt due, and that neither the Bank, 
nor its commissioners or trustees, after the surrender of its 
charter, had the authority to discount paper. This position 
cannot be sustained. The form in which the note was taken 
is usual and customary in mercantile transactions, and ap- 
fords no evidence whatever that it was not taken under the 
power conferred by law upon the trustees. 

Another ground of demurrer, strongly pressed, is, that the 
trustees had no power to invest the purchaser, by their as- 
signment, with the xight to sue upon the note in his own 
name. We deem it unnecessary to inquire whether the legal 
title to the choses in action of the Bank was vested in the 








JANUARY TERM, 1855. 631 


Savage & Darrington v. Walshe & Emanuel. 





commissioners or trustees by the acts of 1848 and 1845, giv- 
ing them the authority to use the name of the corporation in 
suits if-they thought proper ; or whether it remained in the 
Bank, which was by the operation of these acts kept alive for 
that purpose. By the act of 1850, the trustees are authorized 
to sell all the claims of the Bank—a power which was not 
conferred upon them under any of the previous acts; and 
this power, we think, by necessary implication, conferred 
upon them the authority to transfer negotiable securities so 
as to pass the legal title to the purchaser by their assignment. 
If they were invested with the legal title under former acts, 
the proposition is too plain for argument, while, if the exis- 
tence of the Bank was prolonged for the purpose of preserv- 
ing the title in it, acting for it pro hac vice, and for the par- 
ties in interest, we must regard them, under the last act, as 
having the authority to transfer by their assignment to the 
purchaser the legal title. ' 

The only remaining question, upon this branch of the case, 
is, as to the power of the trustees to sell at the time specified 
in the declaration, which is September, 1851; and this de- 
pends upon the construction to be given to the clause of the 
second section of the act of 1850, which requires the trustees 
to sell “within thirty days after the first Monday in Novem- 
her” of that year. If it is mandatory, the sale made at a 
period beyond the time specified in the statute is void, and 
the purchaser acquires no title ; while on the contrary, if the 
clause referred to is directory merely, the objection cannot 
prevail. It is to be observed that the statute does not say 
that the sale is nugatory for the failure to observe the requi- 
sition in regard to time, and this alone is regarded by the 
courts as a strong ground for construing the words as direc- 
tory rather than imperative.—Pond v. Negus, 2 Mass. 230.; 
The King v. The Inhabitants of St. Gwegory, 2 Ad. & El. 99; 
Cole v. Green, 6 Man. & Gran. 872. Here there are no 
words of prohibition to the exercise of the power after the 
time specified in the statute, but the power itself is of a nature 
which would not justify the inference that it was intended by 
the Legislature to operate as a limitation on the authority of 
the trustees. We all agree that the clause referred to was 
directory merely. 
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In the action of the court in sustaining the demurrer to the 
first, second and fifth pleas. there was no error. The first 
plea was defective, for the reason. that the averment that the 
charter of the Bank was not forfeited, is no answer to the 
declaration which contains no such averment. Itis true, that 
if the plea contained other matter, properly pleaded, suffi- 
cient to bar the action, the averment we have noticed might 
be rejected as mere surplusage; but the objection to the other 
allegation is, that it is matter of law, rather than of fact.— 
Gould’s Pl., ch. 3, $12. It is, that the corporation was not 
dissolved. It does not deny that the charter was surrendered 
to the State, as is averred in the declaration, but answers the 
immaterial averment as to the effect of the surrender, which ° 
is mere surplusage and matter of law. The same objection 
applies to the second and fifth pleas, both of which assert 
legal conclusions instead of facts.) Whether a transfer by 
endorsement, made by the trustees to the plaintiffs below, is 
legal, or whether the Bank had authority to make a contract 
at the date of the note, are pure questions of law. Neither 
was there any error, of which the appellants can claim advan- 
tage, in admitting the endorsement of the note in evidence. 
Its genuineness could, under our decisions, only be impeached 
by asworn plea (Bragg v. Nall, 14 Ala. R. 619: Tarver vy. 
Nance, 5 7.712; Dew v. Garner, 7 Port. 503); and if it 
were necessary to prove that it was made at the time alleged 
in the declaration, the bill of exceptions shows that this proof 
was afterwards made, which, under our decisions, was sufti- 
cient.—Lawson v. The State, 20 Ala. 65. 

Neither was there any error in the refusal of the court to 
give the several charges requested by the appellants. The 
first two simply assert the propositions, that a judgment of 
forfeiture was necessary to enable the plaintiffs to recover, 
and that the trustees eould not, by their endorsement made 
upon the sale to the purchasers, confer upon them the right 
to sue in their own name, each of which we have already 
considered. 

The third and fourth charges were, as we understand them, 
to the effect, that to enable the plaintiffs to recover, proof must 
be made, independent of the note, that it was given for a bad 
or doubtful debt, or in liquidation of a previously existing 
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debt due to the Bank before its amatan’ was whe ‘Our 
opinion is, that the note itself is evidence, prima facie, that 
it was lawfully given ‘under the acts of 1843 and 1845 ; but 
under the issue presented by the pleadings, the only question 
of fact for the jury to determine, was, whether the persons 
named as such in the declaration were the trustees of the 
Bank. We say this, because the fourth plea presents purely 
an issue of law arising upon the fact put in issue by the sec- 
ond plea; and it is a well settled rule in pleading, that 
where a party puts himself on one issue, he admits all the 
rest.—Cow. & Hill’s Notes to Phil. Ev., vol. 3, p. 608, 3 ed. 
Under the influence of this rule, no other evidence was nec- 
essary than that which established the fact that the persons 
named in the declaration were the trustees under the law. 
The only remaining assignment of error is, that the judg- 
‘ment below was rendered against John B. Savage, who, as 
the record shows, was not served with the process, and who 
did not appear. The cases of Grayham & Christian v. Ro- 
berds, 7 Ala. 719, and Del Barco v. The Br. Bank at Mobile, 
12 ib. 238, show that upon thse facts the judgment must be 
regarded as not affecting any other persons than those who 
were before the court, and that the judgment entry as against 
Jno. B. Savage may properly be regarded as a mere clerical 
mistake, and that it might have been rectified in the court 
below under the statute “(Clay’ s Dig. 322, $55; Code, § 2401); 
and under the same statutes, as no “a motion was made 
and refused, the cause cannot be reversed on that ground. 
Judgment affirmed. 





MOORE vs. APPLETON. 


1. When an agent is employed by his principal to do an act which is not mani- — 
festly illegal, and which he does not know to be wrong, (as to take personal 
property, which, although claimed adversely by another, he has reasonable 
ground to believe belongs to his principal,) the law implies a promise of in- 
demnity by the principal, for such losses and damages as flow directly and 
immediately from the execution of the agency. 
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2. On such implied promise, case and assumpsit are equally maiutainable ; but 
in either action, the declaration must allege a breach. 

If the declaration is in case, te recover indemnity from the principal for 
certain damages recovered in trespass against the agent by the true owner 
of the property taken, it must negative the existence of any knowledge on 
the part of the agent, at the time of the taking, that he was committing 


re) 


trespass, although the onus of proviag such knowledge may be on the prin- 
cipal. 

4, The rule that contribution or indemnity will not be enforced between wrong- 
doers, does not apply to any case where the act of the agent was not mani- 
festly illegal in itself, and was done in the ona fide execution of his agency, 


and without knowledge (either actual, or implied) that it was illegal. 
a 


AppeaL from the Circuit Court of Lawrence. 
Tricd before the Hon. Tos. A. WALKER. 


TRESPASS ON THE CASE by Claiborne G. Appleton against 
John Moore, “to recover damages sustained by plaintiff, 
growing out of certain acts performed by plaintiff, in the 
capacity of agent for defendant, in the year 1846, in dispos- 
sessing and removing one Aaron B. Quinby from a certain 
tract of land lying in Lawrence county, Alabama, and known 
as the place on which said defendant now keeps a toll-gate; 
which act of dispossessing and removing said Quinhy was 
done at the special instance and request of defendant, and 
while plaintiff was acting as his agent.” 

The declaration contained two counts: the first alleging, 
in substance, these facts: That defendant, in 1846, constituted 
and appointed plaintiff his agent, generally and specially, to 
do and perform such acts and things as he might request 
plaintiff to do during the year 1846: that afterwards, and 
while plaintiff was acting in the capacity of such agent for 
defendant, and at defendant’s special instance and request, 
and as such agent, “ plaintiff took possession of certain goods 
and chattels, to-wit,” &c.; “ which goods and chattels, defen- 
dant then, and before plaintiff so took possession of them as 
such agent, stated and represented to plaintiff, were the 
property of said defendant, and to the possession of which 
defendant represented to plaintiff that he (defendant) was 
then entitled, which statements and representations plaintiff 
then believed and acted on in so taking possession of said 
goods and chattels ;” that afterwards, in March, 1847, one 
Aaron B. Quinby instituted suit against plaintiff and defen- 
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dant, in the Circuit Court of Lawrence, to recover er damages 
sustained by him in consequence of the taking possession of 
said goods and chattels by plaintiff: that after certain pro- 
ceedings were regularly had in said suit, a judgment was ren- 
dered against plaintiff and defendant, in favor of said Quin- 
by’s administrator, for $200 damages, besides costs, which 
amounted to $435 58; that an execution was duly issued on 
this judgment, on which plaintiff was compelled to pay $325 97; 
that in addition to this, plaintiff was obliged to pay out large 
sums of money in defending said suit, attorneys’ fees, &e. ; 
whereby plaintiff has been greatly damaged, &c. 

The second count, after alleging the agency as above stated, 
averred that plaintiff, “ while acting in the capacity of such 
agent for defendant, and as such agent, and at defendant’s 
special instance and request, and by his direction, and on his 
behalf, purchased from one Sarah Quinby certain goods and 
chattels,” &c.; “that afterwards, and after said purchase was 
made, defendant ratified the same, and proceeded to and did 
take possession of said goods and chattels ;” that Aaron B. 
Quinby afterwards instituted suit against plaintiff, to recover 
damages for the taking away of said goods and chattels ; 
that judgment was rendered in said suit, on which execution 
issued, and plaintiff was compelled to pay, &c.; whereby he 
has sustained great damage, &c. 

The defendant demurred to each count in the declaration, 
but his demurrer was overruled, and he then pleaded not guilty, 
with leave to give in evidence any special matter of defence. 
The defendant also demurred to the plaintiff ’s,evidence, but the 
court held it sufficient, and judgment was rendered accordingly. 

The rulings of the court are now assigned for error. 


Davip P. Lewis, for the appellant : 


1. If two persons jointly commit a tort, and the injured 
party recovers damages, and one of them pays the demand, 
there is no implied promise in law to contribute by the other. 
Chitty on Contracts, p. 400 (m.); Black & Manning v. Oliver, 
1 Ala. 450 ; St. John v. St. John’s Church, 15 Barb. S. Ct. 
R. 352; 4 U. S. Digest, p. 67, §§ 214, 215. No express 
promise is averred in either count of the declaration, and none 
is shown in the evidence. 
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2. The second count is demurrable. also, because it shows 
clearly par delictum, in which potior esi conditio defendentis; or 
else it shows that both Moore and Appleton were deceived 
and imposed upon by Sarah Quinby, and that they were 
equally innocent. [f they are equally innocent, then: the law 
will not say which of the two shall suffer. 

3. Appleton’s trespass was the ground of Quinby’s recoy- 
ery against him, and the proof shows that he knew he was 
committing a trespass; and no court will lend its aid toa 
man who founds his suit on an illegal act.—St. John v. St. 
John’s Church, 15 Barb. 8. C. R. 352; Chitty on Contracts, 
p. 570; Merryweather v. Nixan, 8 Term R. 186; 1 Cranch’s 
R. 345 ; 2 i. 453. The test is, whether the plaintiff relies 
on such illegal acts, to establish his case.—Chitty on Cont., 
supra; 1 Caines’ Cas. 104: 6 Ohio R. 21; 11 Serg. & R. 
164; 4 Pick. 314; 11 Wheat. 258; Paley on Agency, p. 62. 

4, An express promise by a principal to indemnify. his 
agent against the consequences of an illegal act; is void, un- 
less the agent acted in good faith, not knowing that he was 
committing a trespass—15 Barb. S. C. R. 348 ; 17 Johns. 
142 ; 9 Cowen’s R. 155-6; 2 Johns: Cas. 56; 13 E.C.L. R. 
343 ; Story on Agency, pp. 456-8. And an express promise 
will not bind the principal, if the agent knew the act to bea 
trespass.—15 Barb. 348 : Dunlop’s Paley on Agency, p. 152. 

5. Anagent can claim reimbursement from his principal, for 
a trespass committed by him at his principal’s bidding, only 
when he had no knowledge or suspicion that it was wrong, 
and acted in perfect good faith.—15 Barb. 348 ; Adamson v. 
Jarvis, 4 Bing. 66; Story on Agency, p. 348. 


R. W. WALKER, with whom was Wm. Cooper, contra: 


1. The demurrers to the declaration and to the evidence 
involve the same principles of law, and present the question, 
whether the facts bring the case within any of the exceptions 
to the general rule, that the principal is under a legal obliga- 
tion to indemnify the agent for losses sustained by reason of 
his employment. An agent, who commits a trespass by di- 
rection of his principal, if at the time he had no knowledge 
that it was a trespass, but acted in good faith, is entitled to 
reimbursement from his principal for all the damages he sus- 
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tains—Story on Agency, §$ 339; Powell v. Trustees of New- 
burgh, 19 Johns. 284; Coventry v. Barton, 17 7. 142; Gower 
y. Emery; 18 Maine R. 79; Avery v. Halsey, 14 Pick. 174; 
Adamson v. Jarvis, 4 Bing. 66 ; Barney v. Dewey, 13 Johns. 
994; Allare v. Ouland, 2 Johns. Cas. 52; 1 American Lead. 
Cases, pp. 692-3 ; Betts v. Gibbons, 2 Ad. & El. 57; Smith’s 
Mercantile Law, p. 110, and cases cited ; 8 Term R. 186 ; 1 
Camp. 343; 2 Dow. & C. 288 ; Bigelow v. Dawson, 6 Cush. 
Mass. 97; Parsons on €ontracts, p. 36, note (x); 2 Car. & P. 
417. These cases show that, to deprive the agent of his right 
toindemnity, he must know at the time that it was a wrong. 
The declaration and evidence both bring this case within the 
principles settled by these authorities. . 

2. If the evidence was good under the first count, and suf- 
ficient to entitle plaintiff to a recovery under it, then, though 
the second count were defective, it would be error without 
injury, the record itself rebutting all presumption of injury ; 
and so, also, if admissible under the second count, and suffi- 
cient for a recovery, the appellant takes nothing by showing 
that the first count is defective. 

3. On demurrer to evidence, .all reasonable presumptions 
are made against the party demurring ; and the court is not 
bound to render judgment in conformity with what should 
have been the verdict of the jury, but with what it legally 
could have dorie.—Dearing v. Smith. 4 Ala. 432 ; Carson v. 
State Bank, ib..148; 7 Port. 426; 11 Wheat. 171. 


RICE, J.—Every man who employs another to do an act 
which the employer appears to have a right to authorize him 
to do, undertakes to indemnify him for all such acts as the 
agent does not know to be unlawful, and as would be daw- 
ful if the employer had the authority he pretends to have.— 
Adamson vy. Jarvis, 4 Bing. 66 ; Story on Agency, § 339. 

Where two persons are claiming title to personal property 
adversely to each other, and one of these claimants calls upon 
another person to take it, and thelatter has reasonable ground 
to believe that his employer is the owner of the property, 
and therefore takes it, without knowingvat the time that such 
taking is a trespass or tort, a promise of indemnity will be 
implied to such person, ‘although it subsequently turns out 
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that the title of the employer was not good, and the act of 
taking a trespass.—Avery v. Halsey, 14 Pick. 174. 

In all such cases, a promise of indemnity .is implied, upon 
the plain dictates of reason and natural justice.—Gower y. 
Emery, 18 Maine R. 79 ; Parsons on Con. 36, n. (x). 

The promise thus implied extends only to such losses and 
damages as are direct and immediate, and naturally flow from 
the execution of the agency. In other words, -the agency 
must be the cause, and not merely the eccasion of the losses or 
damages, to found a just right to reimbursement.—Story on 
Agency, § 341 ; Story on Contracts, § 176. 

Assumpsit lies upon such implied promises. An action on 
the gase is equally maintainable, and is said to be the more 
appropriate remedy.—Myers v. Gilbert, 18 Ala. 467; Adam- 
son v. Jarvis, and other cases cited supra. But whether the 
action be assumpsit or case, the declaration is bad, on demur- 
rer, if no breach is stated in it.—1 Chitty’s Pl. 337. 

When the declaration is in case, as. it is here, and shows 
that the losses for which the agent is seeking indemnity from 
the principal, are certain damages recovered against the agent 
for taking property by the direction of the principal, in an 
action of trespass brought against the agent by the true owner 
of the property, the declaration is defective, if it omits to 
state that the taking by the agent was without knowledge on 
his part, at the time of the taking, that it was a trespass.— 
The ayent must, in his declaration, negative the existence of 
such knowledge on his part, although the onus of proving the 
existence of such knowledge may be on the:principal ; for 
the rule, that the adlegata and probata must correspond, is not 
of universal application.—Carpenter v. Devon, 6 Ala. 718. 

Each countof this declaration is bad, for the omission of a 
breach, and also for failing to aver that the agent, at the time 
of the taking, did not know that it was a trespass or tort. 

An averment that the principal had notice of the logses 
and damages sustained by the agent set forth in the declara- 
tion, and failed to pay the same, would be a good breach in 
such a case as this. 

We admit the rule, that the law will not enforce contribu 
tion nor indemnity between wrong-doers. But that rule does 
not apply to any case, where the act of the agent was-not 
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manifestly illegal in itself, and was done bona fide in the exe- 
cution of his agency, and without knowledge (either actual, 
or implied ‘by law) that it was illegal.—Parsons on Contracts, 
p. 36, note (x). 

That rule is applicable, whenever it appears that the act of 
the agent was manifestly illegal in itself. For example, if A 
employ B to assault C, and B thereupon does assault C, and 
is subjected to damages therefor, B cannot recover such 
damages from A: the act of B being clearly illegal in itself, 
the law implies that he knew it to be so, and therefore will 
not enforce*his claim to indemnity. 

The rule also applies, whenever it appears®hat, although 
the act of the agent was not manifestly illegal in itself, yet, 
in fact, he knew it to be unlawful at the time he didit. For 
example, if Appleton, at the time he took the property claimed 
by Moore, knew that Moore had no just nor lawful right to it, 
and that Moore’s claim was groundless and iniquitous, and 
that it really belonged to some other person, such knowledge 
on the part of Appleton at the time of the taking, would 
defeat any recovery by him,for any loss resulting from such 
taking, although he took it as the agent of Moore, and by 
Moore’s direction.--Chappell v. Wysham, 4 Harris & Johns. 
560. 

For the error of the court below in overruling the demur- 
rers to the several counts of the declaration, its judgment is 
reversed, and the cause remanded. 





WYATT’S ADM’R vs. STEELE. 


1. A motion to exelude evidence, a part of which is legal, miy be overruled, 
since the court is uot authorized to reject that portion which is proper, nor 
required to sift the evidence so as to separate the legal from the illegal. 

The construction of an order of sale, made by the orphans’ court, is a question 
for the court, and wot for the jury, and must be determined from an inspec- 
tion of the record alone, without. the aid of evidence aliunde to show its 
meaning : similar orders, made by the same judge in other cases, are res énter 
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3. The opinion previously pronounced in this cause (23 Ala. R. 764), construing 
the order of sale of * perishable property” as authorizing a sale of slaves, 
must stand as the law of the case, when remanded to the primary court for 
another trial, and when brought up again on appeal. i 

If an administrator sells slaves under an order of sale of ‘“ the perishable 
property’’ of his intestate’s estate, the validity of the sale, if it was conducted 
publicly and according to law, is not affected by his opinion or belief that 
the order did not authorize him to sell the slaves. 

If the court. after deciding a question of law against the plaintiff, refuses 
to instruct the jury, on his request, that they have nothing to do with the de- 
cision of that question—thereby impliedly admitting their right to revise its 
decision—the refusal of the charge gives the plaintiff an additional chance 
4 for a verdict, and is, therefore, no cause of reversal in his favor. 

When the jurisdiction of « court depends upon its ascertaifment of a pre- 
liminary fact, ti exercise of jurisdiction implies the previous ascertainment 
of the jurisdictional fact, and its decision as to that fact cannot be collaterally 
called in question; and therefore, where an order of sale is made by the 
orphans’ court, the necessity for the order, being a jurisdictional fact, must 
be considered as having been made apparent to the court, and cannot be in- 
quired into in a collateral proceeding. 


- 


on 
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APPEAL from the Circuit Court of Lowndes. 
Tried before the Hon. Jonn GILL SHORTER. 


Dertinur for a slave named Jeff, by Thomas M. Williams, 
administrator de bonis non of Peter Wyatt, deceased, against 
David A. Steele ; pleas, non detinet, and the statute of limita- 
tions of six years. On the first trial, the plaintiff had judg- 
ment in his favor; but the judgment was reversed on error, 
and the cause remanded for another trial.—See 23 Ala. 764. 

The bill of exceptions in the present record shows these facts: 

The plaintiff proved that the slave sued for was the proper- 
ty of the said Peter Wyatt, deceased, both before and at the 
time of his death, and also the value of the slave and of his 
hire; and then offered in evidence a transcript from the 
records of the Orphans’ Court of Lowndes county, showing 
the appointment of Mrs. Mary Ann KE. Wyatt and Wm N. 
Mock as administrator and administratrix of said decedent's 
estate in Noyember, 1853, and containing the following orders, 
made on the stime day : 

~ Ordered by the court, that the administrators of the estate 
of Peter Wyatt, deceased, have leave to sell all the perishable 
property of said deceased, upon a credit of atJeast six months. 

“Ordered by the court, that said administrators do make a 
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true and full inventory of said sale, and return the same to 
this court the first term thereafter. 

“Ordered by the court, that said administrators give a 
notice of said sale, by advertising at three or more public 
places in said county, at least thirty days previous thereto, of 
the time and place of said sale. 

“ Ordered by the court, that said administrators have leave 
to sell the present crop of cotton, at public or private sale, as 
they may deem most advantageous to said estate. 

“Ordered by the court, that said administrators do make 
afull and true return of the proceeds of said sale to this court, 
at the first term thereafter.” 

The transcript showed, also, that said administrators at 
the February term, 1834, returned an inventory to said court, 
of their proceedings under said order of sale ; “ whereupon it 
was ordered by the court, that the clerk enter said appraise 
bill upon the record, in the inventory book kept for that pur- 
pose ; ordered further, that the clerk file said original ap- 
praise bill in his office as an office document.” This inventory 
shows that eleven slaves were sold by said administrators, 
one of whom was the boy Jeff. 

“Plaintiff then introduced Mrs. Judith Mock as a witness, 
who testified as follows: That said William N. Mock and 
Mrs. Wyatt were her children ; that William Mock left the 
State many years since, and that Mrs. Wyatt had married one 
Armstrong, and had left the State many years ago, carrying 
with her one of the slaves she had purchased; that on the morn- 
ing of the sale, and previous thereto; William Mock and Mrs. 
Wyatt, and one Allen who was their surety on their admin- 
istration bond, talked in her presence about their right to sell 
the negroes ; that it was said, the order only covered the per- 
ishable property, and the negroes were not advertised,—that 
they would have to go to Hayneville to get an advertisement, 
and it would delay time, and that they finally concluded it 
would make no difference. This conversation was objecterl 
to by the defendant, but received by the court, subject to the 
decision on the final charge. Plaintiff then offered to pro- 
duce the book of records of said Orphans’ Court, containing 
the orders made by the same judge of the various estates 
coming under his control; which book contained orders to 
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sell perishable property, identical with the orders: contained 
in said transcript, and made on the same day of granting let- 
ters of administration, and also showed that, in the same es- 
tates in which orders had been made to sell perishable proper- 
ty, orders were subsequently made to sell personal property, 
and that these orders were made both before, about the time, 
and after said orders were made in said transcript. This 
book showed that these orders were numerous and uniform, 
and was offered as evidence to show the practice of said 
judge‘in relation to this matter; the said judge being dead. 
This evidence was objected to, and the objection sustained by 
the court; and to this the plaintiff excepted. 

* Plaintiff then proved, that said negro Jeff was purchased 

> Mrs. Wyatt, the administratrix, and that he afterwards 
‘te into defeadant’s possession ; and then closed his case. 

* Defendant then introduced Mr. Mealing as a witnegs, who 
testified, that he knew the negro Jeff; that he had been held 
and claimed by one Benjamin Mock, for fifteen or sixteen years 
previous to his death; and that the defendant held and claimed 
him as administrator of said Benjamin Mock, and trustee. De- 
fendant offered to prove by his witness, in order to rebut 
unfairness in the sale, and that it was made without adver- 
tisement, that said William N Mock, the administrator, prior 
to the sale, told him that he was going to sell the negroes of the 
estate, and that he had advertised them for sale. and requested 
witness to attend the sale and purchase. This evidence was 
objected to by the plaintiff, on the ground of illegality in 
giving in evidence the declarations of the administrator in 
chief; but the objection was overruled, and the witness allow- 
ed: to ‘testify. and plaintiff excepted. 

“ Defendant offered to prove by this witness, also, thata 
great many persons were present at the sale; that he was 
there, and wanted to purchase, and bid for the negroes, but 
did not purchase because the negroes sold for more than he 
thought they were worth, and at public outery to the highest 
bidder. To this evidence plaintiff objected on the ground of 
irrelevance ; but the court overruled the objection, and al- 
lowed the witness to testify, and plaintiff excepted. 

“ Defendant then introduced one Edwards as a witness, by 
whom he offered to prove said William N. Mock’s declarations 
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that he intended to sell the negroes, and requesting said Ed- 
wards to attend the sale and buy ; and that Edwards did so, 
and purchased one for $680. Plaintiff objected to this evi- 
dence, as being the declarations of said Mock ; but the objec- 
tion was overruled, and the witness testified as above, and 
also that the slaves sold high, and that many persons were 
present ; to all which the plaintiff excepted. 

“The court charged the jury, that the order contained in 
said transcript, to sell the perishable property of said estate, 
was, under the opinion and judgment of the Supreme Court 
delivered in this case, an authority to said administrators in 
chief to sell the slave in question, and the fact that the ad- 
ministrators had sold under said order, and the further fact 
that the judge of said Orphans’ Court had made the orders 
shown in said transcript on the return of said sale bill, were 
the reasons principally assigned by the Supreme Court; and 
that this was binding and conclusive, both on the court below 
and the jury, aud nothing now appeared before them to change 
this regult ; and to this charge the plaintiff excepted. 

“The plaintiff asked the court to charge as follows :— 

“1. That if the negro now sued for was sold without being 
advertised, and was purchased by Mrs. Wyatt, the administra- 
irix, by and with the consent and knowledge of Wm. N. Mock, 
the administrator, such sale and purchase by her was fraudu- 
lent and void, and the verdict should be for the plaintiff. » 

“2. Thatif the slave was sold without being advertised, 
and was purchased by Mrs. Wyatt, the administratrix, by 
and with the consent and approbation of Wm. N. Mock, the 
adininistrator, and she gave no note or hond with security for 
the purchase money, and this was assented to by said Wm. N. 
Mock, then such sale and purchase was fraudulent and void, 
and the plaintiff is entitled to recover. 

“3. That if the negroes were not advertised thirty days, 
in three or more public places in the county, according to 
the requisitions of the statute, prior to the sale, then such sale 
and purchase by the administratrix would be void. 

“4. That if, on the morning of the sale, but prior to the 
sale, the administrator and administratrix had conversed with 
one or more persons on the subject of their authority to sell 
the slaves, and had concluded and said that they had no pow- 
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er under the order to sell the slaves, and for this reason had 
not advertised them for sale, and did not apply for another 
order to sell the slaves because it would be too troublesome 
and would postpone and delay the sale, and said that “it made 
no odds, they would sell anyhow”,—this is evidence to show, 
1st, that the administrators did not understand the order as an 
authority to sell the slaves, and therefore, 2d, as evidence that 
they did not sell the slaves under the order ; and if they did 
not sell under the order, such sale is fraudulent and void, 
especially in this case, where the administrator herself is the 
purchaser, and therefore the plaintiff is entitled to recover. 

“5, That the fact that the judge of the Orphans’ Court, on 
the return of the sale bill by the administrator, made the or- 
ders for the clerk to record and file it as an office document, 
is no evidence that he understood the order, to sell the per- 
ishable property, to mean all the personal property of the -in- 
testate ; unless the jury are satisfied and believe from the evi- 
dence before them, that the judge, at the time he made said 
orders to record and file the sale bill, knew and remembered 
that, in the order to sell the property made in November, 1833, 
he had used the word perishable, and not personal; and therefore 
the orders made by the judge, to record and file the sale bill, can- 
not have any influence with the jury in making up their verdict. 

“6. That the understanding of the administrators, of the 
order to sell perishable property, cannot be taken into consid- 
eration by the jury in making up their verdict. 

“7, That the understanding of the judge of the Orphans’ 
Court, of the order to sell perishable property, cannot be taken 
into consideration by the jury in making up their verdict. 

“8. That the judge of the Orphans’ Court has no power to 
order a sale of the personal property of a testator’s or intes- 
testate’s estate, unless it appears to be necessary. 

“9. That the law requires the personal estate of intestates 
to be partitioned, unless it becomes necessary to sell. 

“10. That ifno debts were due and owing by the intestate, 
and no other necessity existed for the sale of the slaves, then 
the order to sell the perishable property, made on the same 
day ou which the administration was granted, would not au- 
thorize the administrators to sell the slaves, and as such their 
verdict should be for the plaintiff. 
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“The court gave the first three charges; reminding the 
jury of Wm. Mock’s declarations as to advertising the slaves, 
which evidence or declarations had been previously excepted 
to as illegal. All the other charges asked by plaintiff, as 
above set forth, were refused, and to each refusal plaintiff 
excepted.” 

The rulings of the court on the evidence, the charge given, 
and the refusals to charge as asked, are assigned for error. 


Tuos, WiLLiams, for the appellant : 

1: The judge of the Orphans’ Court has no power, as judge, 
to order a sale of the personal estate of a testator or intestate, 
but can only do so in cases where it “appears to be neces- 
sary.”—Clay’s Digest, p. 223, § 13; Steele v. Knox, 10 Ala. 
614. The law contemplates a partition, where the estate is 
solvent, and requires this to be done.—Steele v. Knox, supra; 
1 Iredell’s Law R. 259. 

2. The order of the court, to sell the “ perishable property” 
of the estate, did not authorize the administrator in chief to 
sell the slaves. The order was made on the same day the let- 
ters of administration were granted, and before the court 
‘could know that it was necessary to sell the slaves, either for 
the payment of debts, or for distribution. The term “ perish- 
able,” as used in the order, cannot be construed to embrace 
slaves, whether taken in its general acceptation (Steele v. 
Knox, supra), or in its legal meaning.—3 Munf. 288; 2 N. H. 
87; MceMul. Eq. R. 459; Seargent on Attachment, p. 18; 
Conkling’s Admiralty Practice, pp. 485, 507. For the legis- 
lative interpretation of the term, see Clay’s Digest, p. 54, §§ 1, 
2,6; p. 56, 8§ 7,8; p. 58, § 14; p. 60, § 29; p. 61, § 38; p. 
202, §§ 7, 8; p. 216, $$ 75, 78. Nor could any order made 
by the judge of the court aid the matter of sale, because, 1st, 
the court had no power to confirm or vacate the sale; and, 
2d, because, if the sale was void for want of authority, no 
subsequent order could make it valid. 

3. The sale of the slaves was void, as against all having an 
interest in the estate, though binding on the immediate parties 
to the contract of sale and purchase.—Clay’s Digest, p. 223, 
§§ 13, 14; Weir v. Davis, 4 Ala. 442; Dearman v. Dearman, 
. 521; Fambro v. Gantt, 127. 498 ; 10 Peters 161; 1 How. 
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Miss. 558 ; 2 Smedes & M. 527; 14 ib. 187; 1 Hill’s (S. C.) R. 
84; Swink’s Adm’r v. Snodgrass. 17 Ala. 653; Hopper y. 
Steele, 18 i. 828; Elliott v. Branch Bank at Mobile, 20 2. 345. 

4. The contract being against a positive statute, the ad- 
ministrator in chief was estopped from recovering the pro- 
perty.—Pistole v. Street, 5 Port. 64; 1 Ala. 449; 7 ib. 359 ; 
3M. & W. 240; 19 Conn. 338; Story on Contracts, § 491 ; 
Smith on Contracts, top p. 93. 

5. The administrator in chief being estopped, the statute 
of limitations did not commence running until the appdint- 
ment of the administrator de bonis non.—3 Stew. 172; Angell 
on Limitations, pp. 55 et seg.; Lawson’s Adm’r v. Lay’s Exe- 
cutor, 24 Ala, 184. 








Gro. W. Stone, contra: 

1. This court decided, when this case was formerly before 
it, that the order of the Orphans’ Court of Lowndes, to sell 
the “ perishable property”, conferred ample authority on the 
administrator in chief to sell the slave and convey the title. 
The record fully shows that the slave was sold under that 
order, and hence the plaintiff has no title on which to main- 
tain this action.—Steele v. Wyatt’s Adm’r, 23 Ala. 764; Mil 
lard v. Hall, 24 7). 209. 

2. The testimony of Edwards and Mealing was only in- 
tended to show the publicity and fairness of the sale, and it 
certainly tended to do so. It was necessary for us to prove 
that the sale was public. Even if this proof was unnecessary, 
in whole or in part, it could not injure the appellant ; and an 
innocent error, not prejudicial to the appellant, is no ground 
for reversal ; nor will the court reverse, when, upon the whole 
case, the judgment is right. But the testimony was legal: it 
was in rebuttal of plaintiff’s testimony. 

3. The record of orders made by the same judge in other 
causes, and at other times, was res inter alios acta, and illegal 
as evidence in this case. The orders themselves must furnish 
their own exposition. 

4. The charges asked were properly refused. They simply 
proposed to submit to the jury legal questions, viz., the pro- 
per construction of the orders, which were questions for 

e the court, 
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5. The orphans-court judge had jurisdiction to grant the 
order of sale. Whether he exercised that jurisdiction right- 
fully or not cannot be inquired into collaterally. At all 
events, the charges which proposed to raise that question were 
clearly improper, and were rightly refused. 


“CHILTON, C. J.--1. A portion of the testimony of the 
witness Mealing, we should be inclined to reject as illegal ; 
while other portions of it, tending to show efforts on the 
part of the administrators to procure bidders, and to give 
publicity to the sale, were entirely proper. But it was ob- 
jected to as a whole—that is, two portions of it were em- 
braced in separate objections going to each as a whole; and 
as each contains some legal proof, the court properly over- 
ruled. the motions to exclude, since it was not authorized to 
reject that which was proper, nor bound to sift the evidence 
soas to separate it from that which wasimproper. Such have 
been the uniform decisions of this court. 

2. There was no error in excluding from the jury the orders 
of the judge of the Orphans’ Court, made in the matter of 
other estates, and which were offered as evidence of what the 
* judge of said Orphans’ Court meant by the order to sell the 
perishable property of Wyatt's estate. Such evidence was 
illegal for two reasons: Ist, it was clearly res inter alios; and, 
2d, the construction of the order was for the court, and not 
forthe jury. This the court must do, upon an inspection of 
the record of the Orphans’ Court. That record showed the 
order, the sale of the personal property after it was granted, 
as returned by the administrator under oath, and the judicial 
enrollment of the inventory of the sale, as a part of the re- 
cord of said court in the matter of the proceeding in said 
estate. These, we held, when the case was before us ata 
previous term, (see 23 Ala. 764,) showed that the order con- 
ferred authority to sell the slaves, as practicallyconstrued by 
the court making it and the parties acting under it. 

3. The previous opinion of this court must stand as the 
law of this case; and as-the record before us develops no 
proof materially changing the aspect: in which it ,was then 
presented, the cow't. below very properly charged the jury, 
that the former decision, was binding-upon the primary court, 
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that the order warranted the sale of the slave in suit, and 
that the result of the decision upon this point was not affee- 
ted by any evidence which had been submitted. 

4. The fourth charge, which is somewhat involved, but 
which is adroitly drawn, when clearly considered, cannot be 
supported. The point in that charge is. not that the admin- 
istrator sold the slaves without advertising them, which should 
avoid the sale. That, with other supposed irregularities, had 
been distinctly submitted to the jury by the three charges 
immediately preceding the one under consideration. But the 
question presented by this charge was, conceding the order 
conferred authority to sell the slaves, and that they were sold 
and the return of the sale was duly made and recorded,— 
conceding, in other words, that everything had been actually 
conducted as required by law, save that the administrators 
did not believe the order conferred authority to sell the slaves, 
and consequently did not deem the sale as made under it, 
that this would make the purchase at such sale. by one of the 
administrators, fraudulent and void. 

it is not pretended that this was a private sale—all the 
proof shows that it was public. Neither is there any evidence 
tending to show that the property was purchased at an under’ 
value. Nor is it attempted to show that the views said to be 
entertained by the administrators as to their authority to sell 
under the order were made known to the bidders. The con- 
trary is inferable from the facts hypothetically stated in the 
charge. Now, if the sale was properly made in other respects, 
we do not see how the mere opinion, or mind of the personal 
representatives, which had not the least practical influence 
uponit, could in any way affect its-validity. If it be supposed 
by the appellant’s counsel that the former opinion of this 
court countenances the idea-of going into proof aliunde to 
show the meaning of the order, he mistakes that opinion.— 
The practical construction of the parties and of the Orphans’ 
Court was apparent from-the record of that court. It would 
never do to allow the mere opinion, a mental reservation of 
the administrators, to invalidate +a sale shown by the record 
to be valid, more espécially after the lapse of some eighteen 
years; dnd thus to overturn titles upon which purchasers have 
so long réposed. ‘The order'must, as we have said, be con- 
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strued by the court upon an inspection of the record, and 
thus construed, furnished, as a @onclusion of law, authority 
for the sale which was afterwardsanade? and if the sale was 
made in accordance with law,t is wholly immaterial what 
the administrators thought as to the extent of their authority, 
or about their compliance with it. We have not considered 
the failure to advertise in connection with this charge, for the 
reason, that the court had just charged, that if such failure 
existed, it avoided the saléx The court ,vas not bound to 
repeat the charge¢ nor can:we'suppose the counsel intended, 
after having obtained the opinfen of the. court in a direct 
specific charge, that tlie failure to advertise would, of itself, 
render the sale invalid, to obtain a charge much less favorable 
to his side, by requiring the jury to find’several other facts 
besides, and in addition to the want of advertisement, in order 
to avoid the’sale. Whether the charges respecting the ad- 
vertisement, the giving of bond and security, &c., were not 
too favorable to appellant, is a question we need not now de- 
cide. See, however, on this subject, Lay’s Ex’rs v. Lawson’s 
Adm’r, 23 Ala. 377: Hsteeming it, then, as a chargé which 
assumes that the quo animo of the party making the sale 
should avoid it, although such intent had not the least practi- 
cal bearing on the sale, we think the court very properly 
overruled it. allie. 

5. The sixtheand seventh charges asserted correct proposi- 
tions of law. The jury had nothing to do with tle under- 
standing of the administrators, or of the Orphans’ Court 
judge as to the meaning of the order of sale—that was for 
the court. But the appellant has not been injured by the 
refusal of these charges: they amounted to nothing more 
than instructions to the jury, that they had nothing to do 
with the decision of a question of law which the court had 
already correctly decided against the appellant. In this as- 
pect, their refusal was clearly for the appellant’s advantage ; 
for, if the judge, by rejecting them, impliedly admitted the 
right of the jury to revise his decision adverse to appellant on 
a point of law, it gave the appellant an additional chance for 
a verdict, of which, of course, he cannot complain. 

6. The other charges (numbers eight, nine and ten) question 
the jurisdiction of the Orphans’ Court to make the order for 
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the sale of the slaves, because it does not appear to have been 
necessary. ° 

Whether a sale was nevéssary, was a question for the de- 
termination ofthe Orphan® Court--a*question upon which 
its jurisdiction: depended ; ‘and the rule is well settled, that 
where the jurisdiction of a court depends upon a fact which 
such courts, required to ascertain and settle by its decision, 
as a preliminary to its jurisdiction, then the exercise of its 
jurisdiction implies the “preyidus ascertainment of the pre- 
liminary jurisdictional fact, nd the decisfon of the court as 
to the jurisdictional fact caffnot collaterally be called in ques- 
tion.—Brittain v. Kinnard, 1 Brod. & Bing. 482; S. C., 5 
Eng. Com. Law R. 137; 3 Phil. Ev. Cowen & Hill’s Notes, 
pp. 10, 16, ef seq. 

Having decided that the order warranted the sale of the 
slave in question, the necessity for the order, being a prelimi- 
nary question to be settled hy the court, and without the 
ascertainment,of which such order could not properly have 
heen made, must be considered as haying been made apparent 
to the court. This necessity might be shown even contempo- 
raneously -with the grant of administration. The three last 
charges were, therefore, properly refufed. 

Upon a careful exatiination of the record, and the points 
raised upon it most of which are substantially covered by the 
previous decision, we can sec no error prejudicial to the ap- 
pellant. The judgment is consequently affirmed. 





FENNER et av. vs. KIRKMAN. 


1. In detinue for a slave, a recovery cannot be had against a defendant who 
was out of possession at the date of the writ, on proof of his prior possession 
at the time plaintiff's vested remainder fell in by the termination of the pre- 
cedent life estate, if he afterwards parted with it, without fault, under a con- 
tract of hiting, before suit brought or demand made. 


AppraL from the Circuit Court of Lauderdale. 
Tried before the Hon. Tuomas A. WALKER. 
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Derinve (under the Code) for a slave named Wilson, by 
Joseph F. Fenner, in his own right and as administrator of 
Robert Fenner, deceased, Thomas B. Fenner, Richard H. 
Fenner, Julius Johnson and Mary his wife, Julius Johnson as 
administrator of the respective estates of John H. Fenner and 
Fredonia Fenner, both deceased, Margaret E. Fenner, Ann 
M. Fenner, and Lucy M. Fenner, (the last two being infants, 
who sue by their next friend, Julius Johnson,) against’'Thomas 
Kirkman. The writ was issued on 6th September, 1853. 

The plaintiffs’ bill of exceptions is as follows :-— 

“In this cause, the parties proceeded to trial at this term 
of the court on issues joined. It was in proof before the jury, 
that Robert Fenner was tenant for life of the slave sued for ; 
an&furthermore, by the will creating the life estate in said 
Robert Fenner, it was in proof, that theplaintiffs took a yested 
remainder in said slave on the termination of said life estate 
in said Robert Fenner. It was in proof, also, that Robert 
Fenner departed this life on the 19th day of September, 1847, 
at which time the defendant had possession of the said slave, 
and has had the possession continually ever since, with the 
exception of part of the year 1853—that is to say, from the — 
day of May, 1853, to the Ist January, 1854—-during which time 
he was hired out by said defendant, but was again returned to 
him on the Ist of January, 1854. 

“ On this proof, the plaintiffs asked the court to charge the 
jury, that if they believed from the evidence that defendant 
had possession of the slave sued for, at a time subsequ@nt to 
the death of Robert Fenner, then his parting with that pos- 
session afterwards, and being out of possession at the date of 
the writ, constitute no defence to this action; which charge 
the court refused to give, and the plaintiffs excepted.” 

The charge of the court is now assigned for error. 





Davin P. Lewis, for the appellants : 

1. While it is admitted, that detinue will not lie when the 
recovery of the chattel in specie is impossible (Lindsay v. 
Perry, 1 Ala. 204) ; still, it is insisted, the facts of this case 
show that the recovery of the slave in specie was entirely pos- 
sible-—Pool v. Adkisson, | Dana’s R. 111 to 119. 

2. The wrongful detention of the slave is the gist of the 
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action.— Walker v. Fenner, 20 Ala. 198. The facts show a 
wrongful detention from 1847 to 1853; a ground of detinue, 
of which the law will not deprive plaintiff, unless a recovery 
of the slave-in specie. is impossible. 

3: The facts of this case clearly distinguish it from Walker 
v. Fenner, supra. Here, defendant wrongfully and illegally 
parted with the possession of the slave : his estate had termin- 
ated before the hiring. Kirkman might have surrendered 
the slave before suit brought ; Walker could not. 

4, Detinue lies, whenever defendant has had possession of 
the chattel sued for, but has parted with it before the date of 
the writ, without legal compulsion.—Pool v. Adkisson, supra, 
And detinue lies for’ tortious detention, when defendant has 
been in possession, without right, while plaintiff? had right ; 
unless he has lost the possession by.casualty, or by lawful 
eviction.—Rucker v. Hamilton, 3 Dana’s R. 44. These prin- 
ciples are entirely consistent with Walker v. Fenner and 
Lindsay v. Perry, supra. The defendant’s voluntary disposi- 
- tion of the slave, without right, seems conclusive on him that 
he can still control it for the purpose of satisfying the judg- 
ment by surrendering it. , 

5. If the defence attempted in this case should be sustained, 
plaintiff may at any time be deprived of the peculiar benefits 
of this action by a wrongful act of the defendant, the positive- 
ly fraudulent intention of which he cannot possibly prove, and 
of the very existence of which he may be utterly and neces- 
saril# ignorant at the date of the writ. 


R. W. WALKER, contra : 

1. Where the defendant is not in possession at the date of 
the writ, the action of detinue cannot be maintained against 
him, unless it is shown that he had parted with the property 
wrongfully, or fraudulently, to affect the plaintiffs’ right to 
the action.—Walker v. Fenner, 20 Ala. 199. It must be shown 
that he wrongfully parted with the possession—the burthen 
of proof is on the plaintiff. The true rule is, that “if defen- 
dant has parted with the possession, without any intentional 
derogation of the true owner’s title, he is not liable in this 
action.”-—Caldwell vy. Ford, Riley’s Law Cases, pp. 277-80; 
Kershaw’s Executors v. Boykin, 1 Brev. 301; Charles v. 
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Elliott, 4 Dev. & Bat. L. 468; Story on Bailments, § 101. 
In this case, there is no evidence how Kirkman obtained pos- 
session, or through whom he claimed title—whether by pur- 
chase from Robert Fenner, or under a right wholly adverse ; 
itis not shown that any demand, or notice of title, was given 
or made by plaintiff before suit brought ; there is no proof, in 
fact, that he ever heard of Fenner’s right before suit brought. 
Robert Fenner died in 1847, and the suit was brought in Sep- 
tember, 1852—five years afterwards. Did Kirkman ever 
hear of plaintiffs’ claim until then? did he know of Fenner’s 
death? did he even know of his existence? The record fur- 
nishes no affirmative answer, either expressly or by implica- 
tion. In the absence of any such knowledge or notice of 
plaintiffs’ claim, is he to be denied the exercise of the ordinary 
rights of ownership? According to the appellants’ argument, 
though plaintiffs might have-never sued, yet defendant could 
never have hired out the slave, without being guilty of a tort 
or a fraud. 

2. Every legal intendment is mae in favor of the affirmance 
of judgments ; and where a charge, as applicable to the facts, 
may or may not be correct, it is incumbent on the party com- 
plaining to set out in the record so much of the evidence as 
is necessary to show its error.—Green v. Tims, 16 Ala. 546; 
Gaines v. Harvin, 19 ib. 499; Knapp v. McBride, 7 #. 29; 
King v. Crocheron, 14 7. 826. [fa bill of exceptions be so 
framed, that it cannot be learned from the record whether or 
not error has intervened, though there is some reason to be- 
lieve that it probably has, the court is bound to affirm the 
judgment.—Adams vy. Ellis, 1 Aik. 24, 180, cited in Knapp v. 
McBride. supra. - Is the court to presume that a citizen has 
violated the law and eommitted a fraud ? 








GOLDTHWAITE, J.—We understand the charge re- 
quested by the appellant to assert the legal proposition, that 
if a defendant in detinue is proved to have possession of pro- 
perty belonging to the plaintiff. before the commencement of 
the suit, a recovery ean be had, if the property is in existence, 
although the defendant may without fault have parted with 
the possession and control before demand made, or suit com- 
menced. 
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All the books agree, that the gist of the action of detinue 
is the detention, and not the original taking; but whether it 
can be sustained for every detention, before demand or suit, 
which is not under a finding or bailment, or authorized by 
the owner, is a question on which there is some conflict of 
authority ; but the form of the writ—which is, that the sheriff 
command A that he render to B one, &c., which he unjustly 
detains from him, &c. (Fitzherbert’s N. B. 323)—and tke his- 
tory of it, as given by the old writers, who speak of it in 
connection alone with the refusal on the part of the borrower 
or finder of the goods, to deliver them on demand of the true 
owner, or a bailee bound by his contract to deliver them ata 
certain time, and failing to do so, are persuasive to show that 
a possession at the time of the demand or suit was required. 
It is true that in Comyn’s Digest, (Detinue, A,) it is said, that 
the action lies, though the defendant quitted the possession 
before action brought; am@ he cites Bro. Detinue. But we 
think that author refers to the cases to which the action was 
applied in those times; which were those we have already 
mentioned,—findings and bailments, in either of which in- 
stances, as he parted with the goods knowing that they did 
not belong to him. it might properly be regarded as a culpa- 
ble disposition of them on his part; and if the goods were in 
existence, and the end of the action might therefore be accom- 
plished, it would be against justice to allow the defendant to 
defeat it by proving his own wrongful act. 

But a very different case is presented, when one comes into 
possession by a lawful act, and in ignorance of the rights of the 


true owner, as by a purchase from one in possession, who has 
ostensibly the right to sell. His possession is not wrongful 
or unjust in the sense in which those terms are applied to the 
finder or borrower who refuses to deliver to the real owner 
apon demand; and‘if he. without notice of title in another, 
parts with the control of the property before demand or suit, 
although he may be liable for the value in another form of 
action, it would be unjust to bold him to deliver the specific 
goods. In cases of bailment. by the civil and French law, if 
the heir or administrator of a deceased bailee sell the thing 
in ignorance of the bailment, he is tiable but for the price, 
and only when he has received it (Digest, Jib. 16, Ut. 3. c.1: 
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Story on Bailments, § 101); enh upon anajogous principles, 
in the case we have put, the party should not be liable beyond 
the value of the thing sold and interest from the time of the 
conversion. 

What we have said is supported by the case of Fenner v. 
Walker, 20 Ala. 192, in which it is said, with regard to this 
action, “that to enable the plaintiffs to recover, they must 
show that the defendant, either at the time of the demand 
made, or, in the event that there was no demand, at the time 
the writ,was sued out, had the actual possession, or the con- 
trolling power over the property ; unless, having the possess- 
ion anterior to such demand or suit, he has wrongfully, or to 
elude the plaintiff’s action, parted with it, or unless he holds 
it under a contract of bailment which he violates by failing 
to deliver it.”"—See, also, Caldwell vyiford, Riley 277; Ker- 
shaw v. Boykin, 1 Brevard 301; Chagit®y. Elliott, 4 Dev. & 
Bat. 468. So, in Harris v . Hill hh, at this term, we held, 
that a purchaser at sheriff’s sale hé Esubsequently hired 
out the slave bought, without notice that the plaintiff had any 
right, or iutended to call in question, the claim of the defend- 
ant; and being thus divested of the control and possession of 
the slave at the commencement of the suit, no previous de- 
mand having been made,—the action was not maintainable on 
the prior possession. The question presented upon this record 
is fully covered by the last case cited. 








Judgment aftirmed. - 





ECKLES & BROWN vs. BATES. 


1. The declarations of a slave, made while sick to » physician or any other 
person, relative to the symptoms and nature of the disease under which he 
is laboriig, are adinissible evidence upon the principle of res geste, as well 
as frony the necessity of the case. 

2. The slave’s declarations, also, as to his symptoms and condition during pre- 
vious similar attacks, upon which the physician in part relies in forming his 
opinion as to the duration aud character of the disease, are competent evi- 
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dence on the same principle, as furnishing the basis in part of that opinion, 
but for no other purpose. , 

3. But the slave’s declarations to other persons not skilled in the science of 
medicine, as to his previous attacks. the medicines which he then took, and 
his opinion that those attacks were similar to his present sickness, are not 
admissible evidence. 


APPEAL from the Cireuit Court of Montgomery. 
Tried before the Hon. Joun GILL SHORTER. 


Covenant by George M. Bates against Eckles & Brown, 
to recover damages for the breach of a warranty of sound- 
ness, contained in a sealed bill of sale of a slave named Toney, 
sold by-defendants to plaintiff in January, 1851. 

On the trial, as defendants’ bill of exceptions discloses, a 
great number of exceptidnus were saved to the rulings of the 
d exclusion of evidence on the ques- 
tion of the slave’s ulS0timdness ; but of these it is only neces- 
sary to state such ag are decided by this court. The plain- 
tiff first read in evidenee the bill of sale containing the war- 
ranty of soundness, and then offered the deposition of Doct. 
Peterson, who testified. that he had been called to see the 
slave professionally by the plaintiff. and had visited him af- 
terwards during his sickness, and had made a post-mortem 
examination of his body. This witness described with great 
particularity the symptoms and character of the disease, and 
in his answer to the fifth interrogatory by plaintiff, among 
other things, used this language: “In conversation with the 
negro, 1 learned from him. though he made the statement with 
extreme reluctance, that he had been subject to similar attacks 
before, and had been very i! from one such attack years previous. 
I omitted to give these statements in my answer as to the 
facts which determined my treatment of the disease. * * * 
From the statement of the negro. and the symptoms of the disease, 
together with the post-mortem examination, my medical opinion 18, 
that the negro had been unsound for-years.” The defendants 
moved to exclude from the jury, “as illegal and irrelevant,” 
those portions of the above answer which are italicized: but 
the court overruled each motion. and the defendants ex- 


court in the admissi 







cepted. ; 
The plaintiffs offered in evidence. also, thedepositions of 
Mrs. Mary Treadwell and Miss Sarah Stevens, taken on in- 
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terrogatories, to the thir d and fourth of which, before crossing 
them, the defendants objected, “on the ground that the testi- 
mony sought to be obtained by them is illegal and irrelevant.” 
These interrogatories, with the answers thereto, were as 
follows : 

“3, Did you ever hear said slave, when sick and suffering 
under disease, in reply to inquiries as tothe complaint under 
which he was suffering, speak of plaint, and of its 
symptoms, and of the length of ti ng which he had 
suffered under said complaint? If fate when this was, 
and where, and to’ whom such statem@fts were made by said 
slave, and how said slave came to make them ; and then state 
all that he said in that connection, and the condition of the 
slave when he made them. 

“4, Did you ever know said slave to complain of being 
sick? If so, state what he said his condition when 
making such complaints, and to this was said, and 
where.” 

Mrs. Treadwell answered these ories as follows : 

“ Ans. to 3d int.—At a time whengmid slave was suffering 
under the illness of which he died, he made frequent sugges- 
tions as to the treatment to be used, which led to inquiries on 
my part whether he had ever before been afflicted in the same 
way. He replied that he had been subject to similar attacks, and 
had generally been relieved by drinking soap-suds. He was at 
that time laboring under severe pain in the stomach, and it 
was in the stomach that he complained of pain. This was on 
Saturday, a few hours after being attacked, and he died on 
the following Monday. He opposed the use of the remedies 
which we had been applying, and insisted on the use of those which 
he had been in the habit of using; and .the remedies which he 
suggested mere used, and seemed to afford momentary relief. 
The statements were made to Mrs. Bates and myself, at the 
residence of Mr. Bates-in Barbour county. He was at that 
time suffering intensely, and remarked, that he had been as bad 
off before with the same disease. In addition to drinking soap-suds, 
he said, he had also been benefited previously by being put in a 
barrel of warm water. 

“Ans. to 4th int.—At the time said statements were made, 
he appeared. to he suffering in the stomach, and his conduct 
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and movements were such as to induce the belief that he was 
laboring under a severe attack of the colic. These were the 
complaints made by him at that time. This was the only time 
I ever knew him to complain, or be sick, although I had seen 
him before, but never had any conversation with him.” 

The answers of Miss Stevens were.as follows :— 

“ Ans. to 3d int. heard said slave, when suffering un- 
der pain in the stor e stated, and also as indicated in his 
action, say that hew ring under such pain, and suggest the 
use of red pepper, wh > usually carried in his pocket and used 
habitually. Such complaints and suggestions I have frequently 
heard hin make; and he often asked for syrup, and said meat 
would hurt him. His ordinary movements about the room were 
slow, and in a stooping attitude. I resided in the family of 
Mr. Bates, but was not at home when said slave was attacked 
with his last illness. ot home the day before his death, 
and he had then indications of severe pain in the 
stomach. 

“Ans. to 4th int my answer to the third direct inter- 
rogatory, I have state@@all I know in answer to this.” 

The bill of exceptions states, that “there was no proof be- 
fore the court that Mrs. Treadwell was in any manner medi- 
cally informed as to the nature and character of diseases, and 
there was no proof that Miss Stevens was medically skilled.” 
In addition to their general! objections to the third and fourth 
interrogatories propounded to these witnesses, the defendants 
objected to specific portions of each; also, to the entire an- 
swer to each interrogatory, and to such portions of each, 
separately, as are italicized. All of these objections the court 
overruled, and admitted all the evidence; and to the ruling 
of the court on each separate objection the defendants excepted. 

These rulings of the court are now assigned for error. 


















Betser & Barrett, for the appellant, cited the following 
eases: Thompson v. Mawhinney, 17 Ala. 366; Fairlie vy. 
Hastings, 10 Vesey’s R. 123; Parris v. Jenkins, 2 Rich. Law 
R. 106; Jones vy. Nirdlinger, 20 Ala. 488 ; Stephens v. Chap- 
pell, 3 Strob. Law R. 80. 


ELMorE & YANCEY, contra, cited and relied on Rowland v. 
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Walker, 18 Ala. 749; Turney v. Knox. 7 Mon. 88 ; Aveson 
y. Lord Kinnard, 6 East’s R. 188. 


CHILTON, C. J.—We fully recognize the doctrine, as 
asserted in Rowland vy. Walker, 18 Ala. R. 749, that the 
declarations of a slave, made when sick, relative to the symp- 
toms and nature of the discase ®ndé which he is laboring, 
whether made to a physician or ot n, are admissible 
as original evidenee. Sneh declara Pare admissible as 
explanatory of the present conditio1 the slave, upon the 
principle of ves geste, as well as upon the necessity of the case. 

We are also of opinion, that what the slave said to the 
physician, both as respected his condition at the time he was 
called to sec’ him; and his previous physical symptoms, on 
which the physician in part relied in forming his opinion as 
to the duration of the disease and its @Maracter, was properly. 
received, as furnishing the basis 1 for that opinion, but 
for no other purpose. If, in the juc om ment of a scientific phy- 
sician, the previous condition of the slave was so described as 
to aid him, in connection with the other attendant circum- 
stances, in forming a correct judgment as to the length of 
time the slave had been diseased, it is not for the court to 
exclude the opimion.of the physician because he has availed 
himself of these declarations. That opinion goes to the jury, 
with the facts on which ‘it is founded, for what it is worth. 
They, of course, will look to the data upon which it is predi- 
cated, and give it more or less weight as the circumstances 
may afford a sure or dubious test of the slave’s previous con- 
dition. In this view, the declarations of the slave, describing 
his physical habitudes, his present and past sufferings,’and the 
symptoms accompanying them, become part of the res geste, 
as they enable the physician, when considered in connection 
with his then apparent condition, to form a more correct idea 
of the character of his disease, and direct his inquiries and 
aid his investigation into its nature upon the post-mortem 
examination which was made.—Turney v. Knox, 7 Mon. 88. 

But the declarations of the slave, as to his previous attacks 
and the medicine which he took, which are merely narrative 
of past events, not made to the physician as constituting any 
part of the foundation for a medical opinion, but to the 
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female witnesses who deposed in this case, and who are not 
skilled in the science of medicine, were improperly allowed 
to go to the jury. What the slave did and said, as explana- 
tory of his condition at the time he was laboring under the 
disease, they might well depose to, as this constituted part of 
the res geste; but his previous attacks, and his opinion as to 
their similarity with that.ander which he was then laboring, 
constituted no pa thé res, and could only be admitted in 
connection with, an the foundation of, the opinion of a 
physician. Such rations are not, therefore, legal evi- 
dence, when offered by themselves as original proof. Were 
such the law, it would be an casy matter to prove slaves un- 
sound by their declarations of their unsoundness, oftentimes 
feigned as an excuse to avoid labor, or to procure a change 
of masters. ‘They are incompetent to testify against a white 
person, and to permit*their declarations to be made original 
proof, except as they eonstitute part of the res geste, or ate 
made in connection with™and as furnishing a basis for the 
opinion of physicians, would be to let in all the evils which 
their exclusion as witnesses was designed to avert.—See Lush 
v. MeDaniel, 13 Iredell’s Law R. 485. 

The above principles will be easy-of application to the 
proof in this cause upon another trial, and we need not, there- 
fore, prolong this opinion by a specific application of them. 

Let the judgment be reversed, amd the cause remanded. 







Rice, J., having been of counsel. did not sit in this case. - 





ROLSTON vs. LANGDON. 


1. A purely abstract charge, which could not have misled the jury, furnishes 
no ground of reversal. 

2. When a charge asked needs to be qualified, or explained, to prevent it from 
misleading the jury, it may be refused; c. g., a charge which asserts that 
the plaintiff, in order to avoid the bar of the statute of limitations when 
pleaded to an open account, must prove not only.a subsequent promise, but 
also that it was made “with a full knowledge of all the facts.” 
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3. When acharge is asked which admits of two constructions, one of which is 
calculated te confuse and mislead the jury, it may be refused. 


AppraL from the City Court of Mobile. 
Tried before the Hon. ALex. McKinstry. 


Action (under the Code) on an open account for $84, due 
March 1, 1853, by Charles C. Langdonagainst John Rolston. 
The defendant filed several pleas, vit. f= 

“1, That he does not owe the amount of said account, 
never did owe it, and never promised to pay it. 

“2. That he has paid the debt for which this suit is brought. 

“3. That said account is barred by the statute of limita- 
tions, both of three and six years. 

“4, That plaintiff, at the time said summons was sued out, 
was indebted to him in the sum of $500, for money paid out 
and expended in the purchase of a buggy for plaintiff, and in 
divers other ways, to aid said plaintiff to be elected to Con- 
gress ; and in the further sum of $2,000, for work and labor, 
care and diligence, bestowed about the business of plaintiff, 
and for services rendered to him.” 

The plaintiff filed several replications to these pleas, viz. : 

“1, That the defendant does owe the account sued on, has 
owed it for a long time, has been dunned for it times innu- 
merable, and has made at least one hundred promises to pay it. 

“2. That defendant has never paid said account, but has, 
at different times, paid on account of ‘the same $21 50, with 
which he has been duly credited ; the last payment being 
made on the 17th February, 1852, at which time the defendant 
acknowledged the correctness of said account, and promised 
to pay it, but has never.complied with his said promise. 

“3. That said account is not barred by the‘ statute of limi- 
tations, either of three or of six years. 

“4, Plaintiff denies that, at the time said summons wads 
sued out, he was indebted to said defendant in the sum of $500, 
for money paid by him in the purchase of a buggy for plaintiff, 
or in divers other ways expended to aid him (plaintiff) to be 
elected to Congress ; but, on the contrary, plaintiff believes 
that, by the pretended friendship of defendant, and by his 
pretended efforts to aid in plaintiff’s election to Congress, he 
(plaintiff) lost one thousand votes, which being estimated at 
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two dollars and fifty cents per vote. plaintiff says he has sus- 
tained damage, at defendant’s hands, to the amount of $2,500, 
independent of the account sued on. Plaintiif denies, also, 
that he owes defendant the further sum of $2,000, for work 
and labor, care and diligence. hestowed by defendant about 
plaintiff’s business, or for services rendered by him to plain- 
tiff: but, on the contrapy. defendant has been paid in full by 
plaintiff, in publishing heavy political articles written by 
said defendant from Baidwin county. and in publishing, at 
defendant's earnest request. divers effusions 6f what he (de 
fendant) called poetry.” 

On the trial, the defendant excepted to several rulings of 
the court, which are thus stated in his bill of exceptions : 

“To support his case, plaintiff introduced as a witness 
Levi Langdon, who testified, that he was, or had been, the 
book-keeper of the plaintiff, and that the account sued on was 
correct. On cross-examination, he was asked, whether he 
knew, of his own knowledge. that the first two items of said 
account were true; to which he said, he did not. of his own 
knowledge, but supposed they were. He was asked, also. 
whether he knew, of his own knowledge, that defendant sub- 
scribed for the “Daily Advertiser,” for the years beginning 
with November 1. 1843, and running to November 1, 1849: 
to which he answered, that he did not, but that defendant 
frequently came to the désk and got a paper: that no paper 
had, during that time, ‘been ordered to be left at his office or 
residence ; and that the balance of the items were of his own 
knowledge. He further stated. that on the 27th February. 
1852, defendant subscribed for the “ Daily Advertiser,” and 
paid ten dollars on account, and at the same time subscribed 
for said paper for one year trom that date, the price being ten 
dollars; that no account was presented to defendant at the 
time, and nothing was said about an account, the amount, or 
anything about it, except that defendant paid ten dollars on 
the-general account; that no account had previously been 
presented to defendant; that afterwards, to-wit, in 1853, an 
account had been presented to him for payment, that he did 
not admit it, buf said that it was’not just and he would not 
pay it ; that the aecount sued on had never: been presented to 
him, but he (witness) thought it was a copy (or near it) of the 
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one which bad be een pr esented to him. ‘He further stated, 
that defendant had written several communications for the 
paper, which were published, &c.. but he did not know 
whether he had been requested to do so by plaintiff. 

“Daniel Langdon was then put on the stand, who testified, 
that he had presented an account to defendant, but defendant 
did not admit its correctness, nor did he promise to pay it ; 
and that the account sued on was not, the account presented. 
Henry Jones, who was then put upon the stand, testified, 
that the account sued on was made out by him froma copy which 
Mr. Langdon handed him. The defendant then offered some ev- 
idence, conducing to prove what would be the value of a column 
of matter prepared for a paper, supposing it was approved by 
the editor or proprietor, and was of value to them or their paper. 

“The court charged the jury, among other things, that it 
did not make any difference whether the defendant wrote for 
the paper, and his communications were examined and ap- 
proved by the editor, and were of value to the paper—that 
unless there was a request, on the part of the editor, to write 
them, defendant could not set them up as a set-off in this case, 
but, on the contrary, the editor had aright to charge for putting 
them in his paper ; to which charge the defendant exeepted.” 

The defendant asked the following charges :— 

“1, That if the statute of limitations hed perfected a, bar, 
then, to authorize plaintiff to recover, there must be a sub- 
sequent promise, with a full knowledge of all the facts ; which 
charge the court refused, and defendant excepted. 

“9, That if an account is barred by the statute of limita- 
tions, a subsequent payment, to take it out of the statute of 
limitations, must be made on the account ; and if no account 
was presented at the time, and nothing was said about an 
account at the time, then the payment is not sufficient to 
take itout of-the statute; which charge the court refused, 
and the defendant excepted. 

“3. That if defendant wrote for thé paper, with the knowl- 
edge and approval of the editor or proprietor, and the com- 
munications were of value to the paper, though nothing was 
said at the timé about payment, still the defendant is entitled 
to reasonable compensation therefor ; which charge the eeurt 
refused, and the defendant excepted.” 
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The charge given, and the refusal to charge as requested, 
are now assigned for error. 


Wm. Boyues, for the appellant. 
J. Y. BLockeEr, contra. 


RICE, J.—There is an agreement of counsel of record, 
showing that “the bill of exceptions contains all the evidence 
offered on the trial of this cause.” This being so, it is clear 
that the charge given by the court is purely abstract, and 
could not have misled the jury. Such a charge, even if erro- 
neous, furnishes no ground of reversal.—Salmons v. Round- 
tree, 24 Ala. 458; Magee v. Billingsley, 3 Ala. 680. 

When a charge asked needs to be qualified, or explained, 
to prevent it from misleading the jury, it may be refused.— 
Swallow v. The State, 22 Ala. 20. 

When a charge as asked admits of two constructions, one 
of which is well calculated to confuse and mislead the jury, 
it may be refused.—Ross v. Ross, 20 Ala. 105. 

The application of these rules to this case, results in the 
conclusion, that there was no error in the refusal of the first 
and second charges as asked by appellant. The first assumes, 
that, to zyoid the bar of the statute of limitations, the plain- 
tiff was not only ‘bound to prove a subsequent promise, but to 
go further, and prove that it was made “with a full knowledge 
of alk'the facts.”—Kennon v. McRea, 7 Porter 175. 

The second admits of the following construction: that 
when a debt is due by account, the account is the debt; and 
that although there may be a subsequent partial payment of 
the debt, within less than three year’s before suit brought, such 
payment cannot remove the bar of the statute of limitations, 
unless it is “made on the-account.” This objection to this 
charge is not removed by admitting that it admits of a dif 
ferent construction. See cases above cited. 

The third charge-is abstract, and for that reason was pro- 
perly refased. 

There is no error in the record of which the appellant can 
avail himself, and the judgment of the court below is affirmed. 
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GILMER & TAYLOR ws. THE CITY COUNCIL OF 
MONTGOMERY. 


1. If a question calls for evidence irrelevant to the issue, an objection to it is 
sufficient to exclude the evidence, without a separate objection to the answer. 

2. In case against a municipal corporation, to recover damages for its neglect 
of duty in suffering plaintiff’s land to be overflowed by the rain water which 
passed through the sewers in the streets of the city, and accumulated in a 
ravine emptying into the river, a witness cannot be asked, on behalf of the 
defendant, “if there were not other ravines in the city which had increased 
in size for the last twenty years in as great proportion as this ravine had 
increased.” 

8. It being shown that plaintit? had built a wall and embankment on his land, 
which extended partly across the ravine and narrowed the channel through 
which the water flowed into the river, a witness for the defence, who had 
been for many years engaged in building brick walls and houses, may’ be 
asked “if he did not tell plaintiff, that if he built said wall in said ravine, it 
would fall by reason of the flood in said ravine.” 

4. Where the evidence set out. in the plaintiff’s bill o£Lexceptions shows that he 
was not entitled to recover, the court will not, on error assigned by him, in- 
quire into the correctness of the charges given by the court at the instance 
of the defendant. 


APPEAL from the Circuit Court of Montgomery. 
Tried before the Hon. Ropert DouGuerty. 


ACTION ON THE CASE by Francis M. Gilmer and William 
Taylor against the City Council of Montgomery, “ to recover 
damages,” as the endorsement on the writ states, “for defend- 
ant’s negligence and carelessness in permitting the rain water 
to run upon plaintiffs’ lots, Nos. 1, 2, 9 and 10 in square No. 
2, known as the Bibb & Nickels warehouse, from * street 
in the city of Montgomery, and thereby washing , and under- 
mining plaintiffs’ said lots, and injuring the same.” 

The plaintifis’ bill of exceptions shows these facts :-— 

“Tt was in evidence, that plaintiffs bought lots, Nos. 9 and 
10, nanied in the declaration, on the 4th January, 1850; and 
that said lots lay in the city of Montgomery, at. the point 
where Moulton and Water streets intersected. There was 
evidence, also, tending to show that when said lots were thus 
bought, a ravine existed in Moulton street, running from the 
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river ane’ ended feet beak into Moslion seeet: that 
said ravine was, in part, also, upon a portion of said lots, and 
that it had increased on said lots, in width and depth, after 
said purchase, up to the summer of 1851: also, that said 
ravine had been commenced as early as 1833, by the wash of 
rain water, which naturelly found its way to the Alabama 
river at the point where said ravine was formed ; that within 
ten years previous to the bringing of this action, said city 
council had, by annual working upon the streets, and bv form- 
ing ditches and filling up hollows in said city, up to the year 
1851, diverted a considerable quantity of rain water, which 
naturally found its way into said river at other points than 
said ravine, into the said ravine, and had thereby increased 
the quantity of water which ran into said ravine through 
Moulton street. The defendant proposed to ask a witness on 
the stand, ‘if there were not other ravines in the city which 
had increased in size for the last twenty years in as great a 
proportion as this ravine had increased.’ Plaintiffs objected 
to this question, bw the court overruled the objection, and 
allowed the question to be put: and to this the plaintiffs 
excepted. Witness answered, that there were. 

“Tt was in evidence, also, that plaintiffs, some time in 1851, 
gave notice to said city council, that they desired to com- 
mence improving their said lots, and that said council should 
take steps to protect their said lots and improvements from 
damage by reason of said ravine and the flow of water there- 
in in Moulton street ; that said city council considered upon 
said notice, and, after repeated urging, appointed a committee 
to investigate the matter ; that said committee was raised on 
the 23d June, 1851, and discharged on the 12th August, 1851, 
and did nothing but throw a little brush into the head of the 
ravine, which only made it worse; that in July, 1851, plain- 
tiffs commenced filling up said ravine on their said lots, and 
building a brick wall on the line of their said lots, in said 
ravine, and built a wall; twenty-two feet high and three. fect 
wide.at the foundation, with hydraulic cement. and built it 
two hundred and fwenty-five feet on Moulton street, and 
eighty feet on Water street, and made an embankment in’said 
ravine on Moulton street. by the side of their wall, about 
eight feet wide, and seven or eight feet higli above the botfom 
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of the. ravine; and that oui ravine was about tivebve: feet 
deep. There was evidence, also, that said work extended on 
the line of said lots nearly across said ravine, to within about 
ten feet from’ the bluff of said ravine, which was in Moulton 
street; that said bluff was as high as said wall, and that 
said wall and embankment narg@wed the aperture in said 
ravine through which the water flowed. The defendant pro- 
posed to ask a witness, who had been engaged in building 
brick houses and brick walls for the last seventeen years, if 
he did not tell said F. M. Gilmer, William Taylor not being 
present, ‘that if he built said wall in said ravine, .it would 
fall by reason of the floods in said ravine.’ Plaintiffs objected 
to this question, but the court overruled the objection, and 
allowed the question to be asked; and to this plaintiffs ex- 
cepted. Witness answered, that he did tell him so. 

“There was evidence, also, that about the first of Septem- 
ber, 1851, a heavy rain occurred, and the wall was washed 
down, and a large quantity of earth waggwashed out of said 
lots. There was evidence, also, tendig to show that plain- 
tiffs had not quite filled up that part®6f said ravine on their 
said lots, but had filled it up some eight feet deep, leaving 
about three feet in depth below the level of the balance of 
said lots; that plaintiffs had left a gap on the top of their said 
wall in Moulton street, the bottom of which was five feet 
above the level of the surrounding earth, and that, when the 
wall fell, all that fell was that part included between the river 
on Water street and one side of that gap. The only witness 
who testified as to that gap, swore that the water did not rise 
within five feet of that gap, and that no water had flowed into 
the lots through that gap, and that there was a distance of 
twelve feet, or more, between the edge of the gap and the 
nearest edge of the water that ran into the lots from Moulton 
street. There was evidence, also, tending to show that the 
flood running into the ravine undermined the high bluff of the 
ravine; and that it fell across*the ravine, and filledt up, and 
knocked down the wall, and that the flood poured éver the 
broken wall, and washed out the dirt in the lots ; also, that 
the water whiclr féll in said lots had acctmulated against the 
wall, and washed it down ; that there were a few gullies run- 
ning through said lots, emptying themselves in said ravine 
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when said wall was built, and that some of the water came 
from off plaintiffs’ warehouse. 

“Upon this evidence, the defendant’s counsel asked the 
court to charge the jury as follows :— : 

“1. That if plaintiffs built their wall partly across said 
ravine, and near the opposite bank of it, and then threw up 
a side-walk, six or eight feet wide and six.or eight fect high, 
on the outside of said wall, and thereby caused the current to 
be forced against the opposite bank, and the same was under- 
mined, and washed down, and fell against the said wall, and 
in falling knocked down the said wall,—then plaintiffs could 
not recover ; which charge the court gave, and the plaintiffs 
excepted. : 

“2. That if the jury believe from the entire evidence that 
the injury done to plaintiffs’ property was effected by the 
plaintiffs’ own acts and imprudence, then they cannot recover ; 
which charge the court gave, and the plaintifis excepted. 

“3. That if thegybelieve from the whole evidence that the 
damage done to plamtiffs’ property was effected, partly by 
their own acts and impfudence, and partly by the acts, negli- 
gence, and imprudence of the defendant, then plaintiffs can 
only recover so much damages as they have experienced by 
the defendant's act: which charge the court gave, and plain- 
tiffs excepted. ° 

“4. That if they were unable to apportion and separate 
the injury done by plaintiffs from that done by defendant to 
said property, then plaintiffs cannot recover: whith charge 
the court gave, and plaintiffs excepted.” 

The rulings of the court on the evidence, and the several 
charges given, are now assigued for error. 


ELmore & Yancey, for the appellants. 
‘Watts, JUDGE & JACKSON, contra. 


CHILTON, C. J.—1. The ill of exceptions states, that 
upon the trial in the court below, the defendant proposed te 
ask a witness ‘on the stand “if there were net other ravines 
in the city Which lad increased in size for-the last twenty 
years-in. as great a proportion.as this ravine had increased ;” 
that the court overruled the plaintiffs’ objection to the ques- 
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tion, and allowed the witness to state that there were. The 
counsel for the appellee here insists, that the objection was to 
tlie question merely, and goes to its form, and not to the an- 
swer; but we think, if the inquiry was illegal and irrelevant 
to the issue in the cause, and was followed by an answer dis- 
closing facts in response to it preja idieial-to the plaintiffs, the 
question may as well be raised bya an Objection to the i inquiry 
as to the answer. 

2. As to the legality of the inquiry, we concur with the 
counsel for the'appellants. We are unable to perceive what 
legitimate conclusion can. be drawn from the washing of other 
ravines in the city wholly disconnected from this. If such 
proof were allowed, a number of collateral issues or questions 
would arise ; for, as to each ravine which has been washed 
similar to this one, the plaintiffs would be allowed to-show 
that there had been neglect or omission on the part of the 
city authorities to keep it in repair. re may have 
heen various natural causes, oper ter or less 
foree, and caleulated to produce d the charac- 
ter of the soil in different locali tigi ity of water, 
the swiftness of its flow in the differe , , would, in a 
great measure, control the deepening or w ane of them 
from washing. These are all lost sight of in the inquiry, 
which assumes that, because other ravines have increased in 
the same proportion with this, therefore the increase of this 
was not owing to the acts or omissions of the city council. 

3. We do not regard the proof made by the brick-mason— 
namely, that he told one of the plaintiffs, if he built said wail 
in the ravine, it would fall by reason of the flood which washed 
by it—as altogether irrelevant. True, it has no very obvious 
connection with the issue, but, considered in connection with 
the other facts in the cause, it might tend to. show a want of 
due caution, and a reckless temerity in locating the wall. 

‘4. It is needless for us to discuss the propriety of the 
charges. Itis very obvious, that the proof set out in the bill of 
exceptions fails to show either a tortious omission or breach 
of duty on the part of the defendant in respect of the injury 
complained of. The bill of exceptions says, “ Upon this proof,” 
the,court gave the charges.- Now,. from anything which ap- 
pears in the.proof, the city council was under no obligation 
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to fill up or repair this ditch or ravine. It may have been 
required as an outlet for the water, and it may have been im- 
proper, if not impracticable, to have filled it up, or to have 
protected the wall erected by the plaintiffs. As to these mat- 
ters, the bill of exceptions is silent.- The ordinances passed 
by the city council are; red to; but we cannot judicially 
notice these. We can look to the charter and the proof 
disclosed by the record ; and, regarding these, we think the 
court might properly have charged the jury, that if they be- 
lieved the proof, they should find for the defendant. . 

_As the case must be remanded for the admission of the ir- 
relevant proof first alluded to, we deem it unnecessary to noti¢e 
the other points raised in the argument, and which will not 
probably again arise. 


. 


Let the judgment be reversed, and the cause-remanded. 





GILL vs. DOWNS. 


1, When an attachment is sued out in a case not authorized by law, a motion to 
quash it is not the proper remedy, nor is the refusal to quash on motion re- 
visable on error. 

2. But if a motion to quash were proper in such case, the objection is waived 
by the failure to make it at the first term, and by afterwards appearing and 

“pleading to the merits. 


APPEAL from the Circuit Court of Lawrence. 
Tried before the Hon. Jonn E. Moore. 


Tus action (William W. Downs vy. Samuel C. Gill) was 
commenced by original attachment, sued out against the de- 
fendant asa non-resident. At the.term of the court to which 
the attachment was returnable, the plaintiff declared in cove- 
nant,.to recover damages for defendant’s breach of warranty 
of the soundnessof a slave. “At the next term, the defendaut 
moved to quash the attachment, but his motion was overruled; 
he. then pleaded to the merits. and judgment was rendered 
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against ins on issue joined. Hie now assigns fat error the 
overruling of his motion to quash the attachment. 


R. O. Pickett, for the appellant. 
R. W. WALKER, contra. 






CHILTON, C.J.—The only err ed is, that the court 
refused the motion to quash the attachment. Such refusal 
cannot be questioned on error; neither is a motion to quash 
the remedy in such cases.—Jordan v. Hazard, 10 Ala. 221-6. 
But, if it were, the defendant waived it, by failing to make it 
at the first term of the court, and by afterwards appearing and 
pleading to the merits—Burroughs vy. Wright, 3 Ala. 43. 

Judgment affirmed. 








FARMER’S DISTRIBUTEES vs: ‘SS ADM’R. 


1. If an administrator, wishing to avoid the statutory requisition as to the 
payment of interest on the funds in his hands, makes affidavit that he al- 
ways had on hand, or within his immediate control, a sum sufficient to pay 
the amount due by him as administrator,” but does not deny that he used 
the trust funds, he is chargeable with interest.—Clay’s Digest, p. 198, § 28; 
Code, § 1813. 


AprgEaAL from the Court of Probate of Marshall. 


Iv the matter of the final settlement of the estate of Sarah 
Farmer, deceased, by Isham H. Fennell, administrator. , 

The said administrator, wishing to dinthangs himself from 
thepayment of interest on the funds which «he had‘reoeived, 
made the following affidavit: “That he has always had’ on 
hand, or within his immediate control, a sum amply sufficient 
io pay the distributive shares of Freeland Farmer and Town- 
send Farmer; that the other distributees were paid. off, at or 
before the same was received by affiant; that he has-always 
been ready and desirous to pay the distributive shares of the 
other two, and has always been ready to pay the same, but 
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neither of them ever applied for it, nor had any guardian 
been appointed to whom he could pay it, known to affiant. 
Affiant does not pretend, or allege, that he has kept separate 
-and apart the identical money of said estate, but has always 
kept himself prepared to pay the amount, and sent word to 
an uncle of the: become their guardian, that he 
might pay their sh ‘here was, also, a space of two or 
three years that a expected some one to be appointed 
their guardian.” 

On this affidavit, the distributees of the estate moved the 
court to charge the administrator with interest on the money 
which had come to his hands: but the court held the affidavit 
sufficient to discharge him from the payment of interest ; to 
whick ruling the distributees excepted, and they now assign 
it for error. 








J. W.3 
Lovlis 


S. 


D, for the appellants. 








GOLDT We think the court erred, in fail- 
ing to charg lee with interest on the amount of 
money shown to n his hands as administrator, freim the 
time it was received hy him. The effect of the act of 1828 
(Clay’s Digest, p. 198, § 28), and of the Code (§ 1813), is, to 
render an administrator prima facie liable for interest, unless 
he discharges himself by making the affidavit required.— 
King v. Cabiness, 12 Ala. R. 598; Hollis v. Caugliman and 
Wife, 22 7. 478. In the present case, the appellee does not 
deny that he used the funds, but seeks to avoid the effect of 
the statutory requisition, by making affidavit that “he always 
had on hand, or within his immediate control, a sum amply 
sufficient to pay” thé amount due by him as administrator.— 
This might be the case, and still he may have used the trust 
funds.. - ‘ ' 


Let. the deeree be reversed, and the cause remanded. 
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DUKE’S ADM’R vs. DUKE’S DISTRIBUTEES. 


1. The act of 1850, which provides (Pamphlet Acts1849-50, p. 32, § 28) «* that 
partial settlements, whether of executors, administrators, or guardians, shall 
on final settlement be considered as only prima facie correct,”’ does not retro- 
act upon settlements made before its passage. 

9. If, on an annual or partial settlement made by an administrator under the 
act of 1848, all the proper parties -being regularly before the court, an issue 
is made up respecting the validity of certain items, and filly tried by the 
parties hefore the court, the judgment given upon them, whether allowing or 
rejecting them, so long as it remains unreversed, is as conclusive as if réen- 
dered on final hearing, and may be pleaded in bar on the final settlement. 


Error from the Court of Probate of Perry. 


In the matter of the final settlement of the estate of Jere- 
miah K. Duke, deceased, by John F. Shaffer, his administrator. 
The distributees of the estate attempted to change the admin- 
istrator with certain sums of money collected by him on ac- 
count of his intestate’s interest in certain mills, and issues 
were joined between the parties touchifig the validity of these 
items. “Before going into the trial on the merits, the de- 
fendant objected to said cause being tried on said issues, on 
the ground, that the identical same issues had been once be- 
fore adjusted by said Orphans’ Court, and decided in his favor; 
and he pleaded the same in bar of said court’s further pro- 
ceeding in said trial. In support of his objections, the de- 
fendant showed to the court, by the records of said Orphans’ 
Court, that at a term of said court held on the 17th of Janu- 
ary, 1848, an account which he had theretofore filed for a 
partial settlement of said estate, was objected to by the 
plaintiffs in this case, and the same issues were tendered 
by them which they now offer; that defendant joined issue 
with them; that the whole merits of the questions involved 
in the issues now tendered were then gone into and tried by 
the court ; that witnesses were introduced and examined by 
both parties, in open court, touching their knowledge of the 
questions involved; and that upon the trial of said issnes, 
said court gave judgment thereon in favor of the defend- 
ant, and then and there refused to charge him with said mo- 


43 
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neys. But the court overruled defendant's objections, on the 
ground that said issues having been decided on a partial set- 
tlement of said estate, was not a bar to plaintiffs’ right of 
action in this case, and did not preclude them from again 
seeking to charge said administrator with said moneys; and 
to this ruling of the court the defendant excepted.” 

This ruling of the court, inter alia, is now assigned for error. 


I. W. Garrort, for the appellants, contended that the pre- 
vious decision of the court on the items involved in the present 
controversy, under the law then in force, was final and con- 
clusive, and constituted a bar to their subsequent investiga- 
tion on another settlement ; and cited Savage v. Benham, 11 
Ala. 49, and Thompson and Wife v. Hunt, 22 ib. 517. 


JosEpu R. Jonny, contra, cited and relied on the cases of 
Smith’s Heirs v. Smith’s Adm’r, 13 Ala. 329 ; and Thompson 
and Wife v. Hunt, 22 7). 517. 


CHILTON, C. J.—It appears from the bill of exceptions 
sealed in this case, that before going into trial on the merits, 
the defendant objected. to going to trial upon the issues ten- 
dered, and pleaded in bar of such trial, that the same issues 
now tendered had been once before tried and fully determined 
by the Orphans’ Court of Perry county, to-wit, on the 17th 
day of January, 1848 ; and in support of his plea, produced 
the record of said Orphans’ Court in said cause, whereby it 
appeared that, at a term of said Orphans’ Court held on the 
day above mentioned, the defendant having before that time 
filed his account in said court for a partial settlement, the 
plaintiffs objected to said account, and the same issues were then 
tried, at their instance, which they now tender ; that the whole 
merits of the questions involved in the present issues were 
then gone into and tried by the court; that witnesses were 
examined by both parties, in open court, touching their knowl- 
edge of the questions involved ; and that upon the trial of 
such issues as aforesaid, the said Orphans’ Court gave judg: 
ment thereon in favor of the said defendant. and then and 
there refused to charge him with the said moneys with which 
he is sought to be charged by the issues now tendered. The 
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probate judge, however, ruled, that as the former trial was 
had on a partial settlement of said estate, it was no bar to a 
subsequent trial-seeking to charge the administrator with the 
moneys from which by the previous trial he had been exon- 
erated. 

There is some confusion in our previous legislation, upon 
the subject of partial or annual settlements, and the effect to 
be given to them upon final settlements of estates ; and this 
want of definiteness has given rise to some seeming contliet i in 
the decisions of this court upon the subject. 

Previous torthe act of 1843, it was considered, that ii 
settlements were not conclusive, and could only be regarded 
as prima facie evidence of their correctness upon a final set- 
tlement thereafter had. Those made under the act of 1843 
were regarded by this court, in Savage v. Benham, 11 Ala. 
Rep. 49, as partaking of the nature of final settlements, so 
far as to authorize a writ of error to lie to this court. This 
decision was re-affirmed by us in Thompson and Wife v. Hunt, 
in 22 Ala. Rep. 517. The judge who delivered the opinion 
in the case last cited, supposed that. Price v. Stewart, 16 Ala. 
Rep. 40, was opposed to this view; but it will be observed 
that it arose upon a guardian’s annual settlement under a dif- 
ferent statute, and does not in fact conflict with 11 Ala. 49. 

The act of 1850 makes such settlements, in terms, interlo- 
eutory merely, and declares the effect to be given them upon 
a final settlement, to-wit, that they are to be regarded as 
prima facie correct, and liable to be corrected for any error, 
either law or fact. Hence, in Thompson v. Hunt, supra, the 
settlement, having taken place since the 11th*February, 1850, 
when that act was passed, came within its provisions, and it 
was held, that uo writ of error could be prosecuted from such 
partial settlement. 

If we concede that the result would be affected by the act of 
1850, above alluded to, yetit is clear that it does not retro-act. 
so as to affect settlements made before its passage. Such was 
not the intention of its framers. The settlement pleaded as 
a bar of the present controversy took place on the lith day 
of January, 1848, and was made under the act of 1843, and 
must, consequently, be governed by that law as to its effect. 

Without intending to decide that annual or partial settle- 
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ments may not be inquired into and corrected, as to any and_ 
all items which were not litigated when they were made, 
we feel quite sure that where such settlement’ was made 
under the act of 1843, and all the proper parties were duly 
brought before the court, and an issue respecting the validity 
of certain items of the account was made dnd fully tried by 
the parties before the court, the judgment given upon these 
items, either allowing or rejecting them, so long as it remains 
unreversed, must be of force, and as conclusive as if rendered 
upon the final hearing. The Legislature, by the act of 1843, 
evidently authorized such contestation; and there is nothing 
in the act itself, as there is certainly nothing in public policy, 
which authorizes the same parties, before the same court, to 
re-litigate the same matter upon issues which are identical, 
and, it may be, upon the same evidence. This can only be 
done upon granting a new trial, but never in another distinct 
contest. 

If the recitals in the bill of exceptions in this case be true, 
as to the former trial. there is no question that it constitutes 
a bar to a re-trial of the same items, then fully contested, and 
determined upon by the court. 

As this view will probably be decisive of the case upon 
another trial, we deem it unnecessary to notice the other ques- 
tions raised upon the record. 

Let the judgment be reversed, and the cause remanded. 





COUCH et an. ws. ANDERSON. 


1, Deed of gift of a slave, ‘‘ to my daughter L. during her natural life, and at 
her death to her child or children; but, in case of the death of my said 
daughter without lawful issue of her body, then the said negro, and her issue 
or increase, to return and belong to my other heirs: Held, that the term 
“heirs” was a word of limitation, and not of purchase ; and that therefore, 
upon the death of L. without issue, living the grantor, his other surviving 
children, who were born before the execution of the deed, took nothing un- 
der it. 

















JANUARY TERM, 1855. 677 


~ Couch et al. v. Anderson. 








— 





AprEAL from the Cireuit Court of Cherokee. 
Tried before the Hon. Tuos. A. WALKER. 


‘DETINUE by Robert Couch, John Couch, William Couch, 
Sidney Couch, William Baker and Eleanor, his wife, Harvey 
Hendrix and Margaret, his wife, Spencer Stegall and Mary 
his wife, Alexander Orr and Malinda, his wife, and William 
M. Jamison and Dorcas,‘his wife, against Harvey Anderson, 
for two negroes, a bey named Guilford, and a girl named Lucy. 

The plaintiffs ciaimed under a deed of gift from their 
father, John Couch, dated in February, 1824, of which the 
following is a copy:— 

“Stare oF SoutH CaRoLtna, | Know all men by these pre- 

Pendleton District. ) sents, that I, John Couch, of 
the same State and district, for and in consideration of the 
natural love and affection which I bear my daughter Lucinda, 
now the wife df Thomas Montgomery, have given and granted 
unto my said daughter Lucinda, during her natural life, and 
at her death to the child or children of my said daughter, a 
certain negro girl named Mary Eleanor, about seven years of 
age, together with the future issue and increase of the said 
slave ; but, in case of the death of my said daughter Lucinda 
without lawful issue of her body, then the said negro girl, 
and her issue or increase, to return and belong to my other 
heirs. And I do hereby bind myself to warrant and defend 
the said negro girl, together with her issue or increase, to 
my said daughter Lucinda, as above mentioned, against my- 
self, or any other person or persons lawfully claiming the 
same. Given under my hand and seal,” &e. 

On the trial of the cause, the parties entered into an agree- 
ment, by which they admitted these facts : That a copy of the 
deed might be used as the original, the due execution and 
delivery of which were admitted ; that the grantee in said 
deed, Lucinda Montgomery, died in 1851, before the com- 
mencement of this suit, never having had any child or chil- 
dren ; that the negroes sued for are the children of the negro 
girl mentioned in said deed ;: that said girl was sold in the 
lifetime of said Lucinda Montgomery, by ‘the sheriff of 
Greenville district, South Carolina, to satisfy an execution 
against her husband ; that notice of said deed was publicly 
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given at said sale, and that the defe ndant claims under said 
sale; that said deed was duly recorded in the proper, office 
in South Carolina: that said John Couch. the grantor, is 
still living : that plaintiffs are the only living children of 
said John Couch, and were born before said deed was made : 
that the value of the negrocs sued for is $500 each, and 
that’ defendant was in possession when the suit was brought. 

“No other proof being offered than said -agreement and 
deed, and there being no conflict in the proof, the court 
charged the jury, that if they believed the proof. they should 
find for the defendant: to which charge the plaintiffs ex- 
cepted,” and’ which they now assign for eryor. 


White & Parsons. for the appellants : 

By the terms of the deed. Lucinda Montgomery took an 
estate for life in the slave Mary Eleanor. and her child or 
children, if she had any living at her death, the absolute es- 
tate ; but, if no such child was living at her death, or if she 
never had any such child, then, at her death, the property 
vested in the “other heirs” of the grantor.—Darden’s Adm’r 
vy. Burns’ Adm’r, 6 Ala. 365: McGraw v. Davenport, 6 Port. 
327: Powell v. Glenn, 21 Ala. 458; Flinn v. Davis, 18 7%. 
132; Williams v. Graves. 17 ib. 62; Woodley v. Findlay. 9 
ib. 716; Keating v. Reynolds, 1 Bay’s R. 80. 

The words “heirs” and “heirs of the body.” when applied 
to personal estate, have been sometimes heid to be synony- 
mous with “ children.”—Jarman on Willis, 2d vol., m. p. 73 
Powell v. Glenn, 21 Ala. 466; Doyle v. Bouler, 7 ib. 246: 
Fellows, Wadsworth & Co. v. Tann, 9 7b. 999 ; Williams v. 
Graves, 17 ib. 62 ; ji v. Davis, 12 id. 135 ; Hodgeson v. 
woe » Atk. 89; Wright v. Jesson, 5 M.-& 8. 98; Bowers 

Parte, 4 Pick, 208 ; Goodright v. White, 2 W. Black. 
1010 : Doe v. Lawson, 3 East's R. 278. 

The strictness of the ancient rule, as to repugnancy in 
deeds, is much relaxed. The intention is to be gathered from 
the whole instrument, rather than from particular clauses 
seemingly repugnant. —McWilliams v. Ramsay, 23 Ala. 813; 
Hamner vy. Smith, 22 ib. 433. The modern rule is, to give 
effect to the whole and every part of the instrument, whether 
it be a will, deed, or other contract—to ascertain the general 
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intention, and permit it, if agreeable to law; to overrule the 
particular.—Greenleaf’s Cruise, vol. 4, tit. 32, ch. 12; Story 
on Contracts. $ 659. In the construction of wills (and it is 
insisted. under the authorities above cited, that the same 
principle applies to deeds) the courts always look to the in- 
tention as the polar star to guide them.—Gulliver v. Poyntz, 
3 Wils. 141 ; Smith v. Bell, 6 Peters 84. 

A contingent remainder in personal property, after a life 
estate, may be created by deed.—Williamson v. Mason, 23 
Ala. 488; Price v. Price, 5 ib. 580. The rule in Shelley’s 
case enlarges the estate of the first taker, on/y when his heirs 
general, or the heirs of his body, take by descent from him, 
and not as purchasers. Here, the life estate of the wife vested 
in the husband and his heirs, and the line of legal descent is 
different from those who take under the deed; and the rule, 
therefore, cannot apply.—Cases cited above. 

In regard to personal estate, it seems clear, that words de- 
noting a failure of issue, following a bequest to children, 
refer to the objects of that gift.--2 Jarm. Wills, m. p. 363. 


JoHN T. MorcGan, with whom was JoHn Foster, contra: 


1. The deed speaks from the time of its execution, and must 
at that time define all the interests created by it. Even if 
the words “my other heirs” mean “ my other children,” it is 
uncertain whether the donor meant his other children then 
living, or those living at the death of the first taker without 
issue living at her death ; and in this state of uncertainty, a 
well-settled rule of construction (Isbell v. Maclin, 24 Ala. R. 
315) intervenes, and provides that they shall take as heirs, or 
by representation, and not by descent. In this state of un- 
certainty, it cannot be said that the deed creates and defines 
the estate which the other children would take. 

2. In this view. also, it seems clear from the context, .as 
well as from the use of the term heirs, that the donor intend- 
ed, at the determination of the particular estate, (if an estate 
tail is not created,) that areversionary interest would fall back 
to his estate, and would then pass to his other heirs, whoever 
they might be; for, doubtless, he expected that he would not 
survive his daughter and her children, and he provided ac- 
cordingly.—Keyes on Chattels, § § 59, 300. 
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3. The term “heirs,” when used ina gift or bequest of per- 
sonal chattels, always means “next of kin ;” and ‘to ascertain 
these. we must leave the deed or will, and look to the statute 
of distribution for the definition of the term. This proves 
that the “heirs” cannot take under the deed alone as purcha- 
sers, but under the statute by representation.—Kddings v. 
Long, 10 Ala. 203: Malcolm v. Taylor. 2 Russ. & M. 416 ; 
Kay v. Connor, 8 Humph. 624. 

4. The remainder to the “ heirs” of the donor, upon a con- 
tingency, might be good, because he might be dead when the 
particular estate determined ; but, if it should happen that 
the donor is still living at the determination of the particular 
estate, then the limitation over is at end: like all other con- 
tingent remainders, it is defeated if the person intended to be 
benefited cannot take when the contingency happens.—2 
Black. Com. p. 136. 

5. The limitation over is void for uncertainty, and also for 
remoteness.—Dunn y. Davis, 12 Ala. 135: Keyes on Chattels. 
p. 136. 

6. The donor seems to have studied to find terms which 
would avoid a designatio personarum, and to select words 
which would embrace indefinitely a class of persons who 
could take as heirs or as purchasers. 





GOLDTHWAITE, J.—The only question presented on the 
record is, as to the construction of the deed executed by John 
Couch, by which he conveyed a negro to his daughter, a mar- 
ried woman, “ for life, aud at her death to her child or chil- 
dren; but, should she die without lawful issue of her body, 
then said slave to return and belong to my other heirs.” It 
was admitted on the trial, that the plaintiffs below were the 
children of the grantor, born before the execution of the deed; 
that the daughter of the grantor died without having had 
any children, and that the grantor was still living. 

Waiting the question, whether the words “ehild or chil- 
dren,” used in the first part of the deed, are words of limita- 
tion, or of purchase, and conceding, for the purposes of the 
argument, that they are the latter, the question then is, as to 
the effect of the’ limitation over to the “other heirs” of the 
grantor. The word heirs, without explanation, is -always 
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construed as a word of limitation, and must be taken as such 
in the present case,. unless it is apparent from the other parts 
of ‘the deed that it wis used ina different sense. The argu- 
ment on the part of the appellants is, that as by the terms of 
the deed, the daughter takes for life, and on her death with- 
out children, the property is to “ belong to the other heirs ” of 
the grantor, the use of the word “other” qualifies the general 
meaning of the term “heirs” to which it refers, and shows 
that the grantor did not intend to use that word in its ordi- 
nary sense, but applied it to persons standing to him in the 
same relation as his daughter. It is possible that the gran- 
tor meant. this ; but we think it more probable, from the use 
of the word “return,” taken in connection with the words 
which immediately follow it, that, in the event his daughter 
died without children, his intention was, that the property 
designed for them should come back, and pass as if no con- 
veyance had been made. Presuming, as was very natural, 
that he should die before his daughter, his first object was, to 
make provision for her during life, and at her death for her 
children ; if, however, shé should have no children, then the 
property designed for them was to return and pass to his 
other heirs. Such a disposition is in accordance with the 
feelings and affections of ‘most men, and in expressing his 
intention, he merely expressed what the law would do. Our 
conclusion is, that there is nothing in the deed which shows 
that the word “heirs” was used in a different sense-from that 
which the law ordinarily attaches to it, and being therefore a 
word of limitation, his children could not take under the 
deed. 

Judgment, affirmed. 
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HOWARD'S DISTRIBUTEES vs. HOWARD'S ADWR. 


. Under the act of February 7, 1854. (Pamphl ‘t Acts 1855-54, p. 24.) the pro- 
bate court has jurisdiction, on the petition of the distributees of an intes- 
tate’s estate, whose administrator has died without settling his aecpunts, to 
cite the personal representative of sach deceased administrator, and have an 
account and settlement of his administration on the original estate, “as 
fully and completely” as could have been made by such deceased administra- 
tor himself, if alive ; and the meaning of the proviso to the third section is, 
_ that the personal representative of the deceased administrator shall be per- 
sonally liable on such settlement only to the amount of the assets of his in- 
testate’s estate which have come to his hands 
An appeal lies from a decree of the probate court, sustaining a demurrer to 
@ petition filed, under the act of 1854, to compel a settlement from a person- 
al representative of his intestate’s administration on an estate, because of the 
failure to allege that assets of the first estate came to the defendant’s hands; 
and dismissing the petition with costs, on the petitioner’s declining to amend. 


bo 


APPEAL from the Court of Probate of Madison. 


The appellants, claiming to be the children’ and legal dis- 
tributees of Robert Howard, deceased, filed their petition in 
July, 1854, for a citation against Robert L. Clark, as admin- 
istrator of William Howard, deceased, to compel him to settle 
his intestate’s administration on the estate of said Robert 
Howard. The petition, alleged. that William Howard was 
appointed administrator of said Robert Howard’s estate on 
thé 16th November, 1840; that he died in 1845, having never 
made a final settlement of his administration on said estate ; 
and that defendant had been appointed and qualified as his 
administrator. The defendant appeared by attorney, and de- 
murred to the petition, “because said petitioners do not al- 
lege, in their said petition, that any assets belonging to the 
estate of said Robert Howard, deceased, ever came to the 
hands of this defendant.” @The court sustained the demurrer, 
and, on the petitioners’ declining to amend, “ ordered and ad- 
judged that said petition he dismissed, at the cost of the pe- 
titioners’ next friend.” From this order the present appeal 
is prosecuted, and the decree is assigned for error. 


Rosinson & Jones, for the appellants : 


The act of February 7, 1854, exactly covers the case made 
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by the petition. The first section, in express terms, confers 
jurisdiction on the ProbatesCourt to compel the defendant, ‘as 
administrator of William Howard. ‘to settle his intestate’s 
administration on Robert Howard’s estate. The object was, 
not to reach.the defendant, and hold him responsible for the 
property of Robert that might find its way into his hands, 
but to make him settle William’s administration. The act of 
1854.is an exact copy of the act of 1845, which was construed 
by this court in Jenkins v. Gray, 16 Ala. 104, and again in 
24 ib. 517. The object of the act will be entirely defeated, 
in many cases, if the ground taken in the demurrer is sustain- 
ed. Much stress is laid on the proviso to the third section, 
“that the administrator shall only be liable for the assets 
which may ¢ome into his hands”; but the clear intention of 
this was, to limit the personal liability of the defendant tothe 
amount of assets which have come to his hands from the es- 
tate of his intestate. The assets of the estate of Robert How- 
ard could never legally go into the hands of this defendant, 
but into the hands of an administrator de bonis non—Cham- 
berlain v. Bates, 2 Port. 557. This administrator could not 
get possession of any of the assets of Robert Howard, without 
committing a breach of law ; and if he had obtained such pos- 
session, he would be liable, in a common-law action, to the ad- 
ministrator de bonis non. According, then, to the construction 
contended for by the. appellee, the Probate Court could only 
acquire jurisdiction by the trespass or tort of the defendant. 

That an apppeal lies from the order of the court, dismissitig 
the petition, &c., see Code, § 1888. ; 





BRICKELL & CABANISS, contra : 


1. The appellee submits to a motion to dismiss the appeal, 
because the judgment of the court, sustaining the demurrer to 
the petition, is not a final order or decree front which an ap- 
peal will lie. By that judgment, the court merely refuses to 
compel a settlement, and this refusal cannot be revised on ap- 
peat.—Shadden v. Sterling, 23 Ala. 522; 20 7. 185. 

2. If this motion should be overruled, then it is insisted for 
the appellee, that the judgment is correct. The act of 1854 
gives the Probate Court the jurisdiction which was invoked 
by the petitioners, but the proviso to the third section limits 
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the defendant’s liability “ to the onaneh that may come into his 
hands.” In construing the act of 1846, of which the act. of 
1854 isa literal copy, this court say, that the remedy provided 
may “extend the assets of the first estate unadministered, but 
ut could go no further.” —Gray y. Jenkins, 24 Ala. 516. 


CHILTON, C. J.—The act of Tth February, 1854, au- 
thorizes the distributees of an intestate, in cases where the 
administrator has died, to call in the personal representative of 
such deceased administrator before the Probate Court, and 
have an account taken and settlement made between the es- 
tate and the deceased administrator, “as fully ‘and completely” 
as could have been made by the deceased administrator were 
he alive. It is provided, however, by the third section of that 
act, that such executor, administrator, &., shall only be liable 
for the assets that may come into his hands. 

In Gray v. Jenkins, 24 Ala. 516, it was said, that the ob- 
ject of such enactment was, to afford the Probate Court the 
means of reaching the estate of the first executor, or admin- 
istrator, in the hands of his personal representative, and per- 
haps the remedy would extend to the assets of the first estate 
unadministered, &. The act of 1844-5, here construed, was 
not essentially variant from the act of 1854, now under con- 
sideration. It could not have been the design of the Legisla- 
ture, to limit the account and settlement merely to the unad- 
ministered assets of the first estate which may have gane into 
the hands of the personal representative of the administrator 
‘of such estate. This would, in most cases, defeat the avowed 
object of the act, which was, to enable the court to effect a 
complete settlement in this summary way. Besides, the rep- 
resentative of the first administrator has no right to take the 
property of the estate upon which his intestate administered, 
and if he were to do so, he would be liable to an action at 
the suit of the administrator de bonis non of that estate. 

The meaning of the proviso to the third section of the act 
of 1854; is, that the representative of the first administrator 
shall not be held personally liable beyond the assets which may 
have come to his hands,—-assets of the estate which he repre- 
sents, and such as he had authority to reduce to possession 
and administer,—of his immediate intestate. 
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Had this proceeding been instituted to obtain distribution, 
under the law as found in the Code, the petition would have 
been defective, as it fails to specify the share to which the ap- 
plicants are entitled, or that the assets are more than sufficient 
to pay the debts, as provided in section 1779. But the appli- 
cation is for a settlement of the first estate, under the act of 
ith February, 1854, by the children of the intestate, who are 
his distributees, and substantially conforms to that act. “The 
court, therefore, improperly sustained the demurrer to the 
petition. 

But it is said that, this application 1 may be renewéd at any 
time,~-that there is no final decree, nor any such considera- 
tion or judgment of the court, as under the existing law will 
authorize an appeal. 

There are cases in which no appeal lies from the refusal of 
the court to proceed to compel settlements. Such are some 
of the eases cited by the counsel who moves to dismiss this 
appeal. In these cases, the court, for reasons deemed sufficient, 
postpones the settlement or distribution, but makes no final 
order concluding the rights of the petitioners. Here it is dif- 
ferent. The court, in deciding upon the demurrer, adjudges 
that, unless the petitioners will aver (and, of consequence, 
prove) that assets of the estate of Robert Howard came to 
the hands of Clark, the administrator of Wm. Howard, the 
court had no power to compel him to make the settlement ; 
and for want of such averment, their petition is dismissed, 
with cost. We think, that under our previous decisions, this 
is such a judgment as authorizes an appeal. A judgment on 
demurrer to a declaration is so far regarded as a judgment 
on the merits, as to be a good bar to an action founded on the 
same allegations.—Perkins v. Moore, judge, &c., 15 Ala. 17. 
The case before us falls within the ‘principle of the decision of 
McDaniel v. Whitman, in which we refused to dismiss.—See 
15 Ala. 348. 

Let the judgment be reversed, and the eause remanded. 
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ALLEN: vs. HARPER. 


1, Under a written contract between an overseer and his employer, whereby 
the latter agrees to give the former for his services “ three-sixteenths of all 
the cotton raised on the place, and to gin and haul his cotton, with his own, 
free of charge,” the overseer is entitled also to three-sixteenths of the cot- 
ton seed, and is a co-owner with his employer both in the cotton and the 
seed, until a division is made between them ; but a delivery of the cotton, 
after ginning, would not operate as a delivery of the seed. 

2. When the judgment entry recites, that the parties appeared by their,attor- 
neys and a trial was had on issue joined, while no complaint is faund. in the 
record, it will be presumed, on error. that the complaint was either dis- 
pensed with, or lost: and if the evidence set out in the record is sufficient to 

. sustain an action jn tort for the conversion of the property sued for, but not 
sufficient to support an action ex cuntractu, it will be presumed that the 
action was in tort. 

3. In an action to recover damages for the conversion of a chattel, if the 
plaintiff is the several owner, he would be entitled to recover upo. proof of 
a deniand and refusal ; but if his interest had never been separated, he could 
not recover against aco-owner, without proving also that the conversion went 
to the destruction of the chattel, or the exclusion of bis right. 


~] 


AppEAL from the Cireuit Court of Perry. 
Tried before the Hon. Tuomas A. Walker. 


Tus action (Benjamin G. Harper v. William Allen) was 
commenced before a justice of the peace, whose summons 
describes the action as “aplea of debt under fifty dollars due 
by account.” The justice rendered judgment for the plaintiff, 
from which the defendant appealed to the Circuit Court.— 
The record does not show that the plaintiff there filed any 
statement. or complaint: but the judgment entry recites, 
that “the parties came bytheir attorneys, and thereupon, 
issue being joined, came a jury.” &c.. who returned a verdict 
for the plaintiff, assessing his damages at $34 67. 

The defendant's bill of exceptions states. that the plaintiff, 
on the trial, read in evidence to the jury. after proving its 
execution, an instrument in writing in these words : 

“ Articles of agreement. entered into this the Sth day of 
December, 1851, between B. G. Harper, of the first part, and 
Richard Lee, of the second part. First. the said Benj. G. 
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Harper dons hereby obligate himself “ attend aa ‘thes nid 
Richard Lee’s' business as an overseer, during the year 1852, 

to the bést of his ability. Second, the said Richard Lee does 
agree to give the said B. G. Harper fall control, so far as the 
management of the slaves is concerned, but reserves to him- 
self the right to have a voice in the management of the crop. 
Furthermore, the said Richard Lee agrees to furnish the said 
B. G. Harper with seven good hands, and all the nécessary 
implements used in farming, and to pay him three-sixteenths 
of all the cotton, corn arid ‘fodder made on the place during 
the year 1852; and agrees, furthermore, to board, wash and 
furnish the satd Harper with a horse to ride on Sabbath-days, 
clear of any charge for the same ; he agrees, also, to gin and. 
haul the said B. G. Harper’s cotton, with his own, clear of 
charges. These articles of agreement we, the undersigned, 
have this day entered into, in witness of which we hereunto 
affix our names. (signed) Benjamin G. Harper, 

P Richard Lee.” 

“The plaintiff then proved, that he complied with said 
agreement on his part, and rdised on said Richard Lee’s farm, 
with the means furnished him- under said agreement, a crop of 
corn and cotton in the year 1851 ; that the cotton was duly 
gathered, and ginned, and packed, without any division ; that 
as said cotton was ginned, the cotton seed were in part put up 
in the gin-house, and in part thrown out in a pile by said gin- 
house, but that said cotton seed were at no time divided be- 
tween himself and said Richard Lee, and that three-sixteenths 
thereof were not divided and delivered to him; that fifteen 
of the forty-five bales of cotton which were raised on said 
farm were marked in plaintiff ’s name, and delivered ‘to him 
after they had been ginned and packed ; that three-sixteenths 
of the cotton seed, ginned out of said forty-five bales of cot- 
ton, amounted to thtee hundred and twenty bushels, and that 
the same were rary wg worth ten cents per iocaliel ; that 
about the 26th or 27th December, 1851, and again in Febru- 
ary, 1852, he desinndiea his said three-sixteenths of said cot- 
ton seed from the defendant, who, in. the fall of the year 1851, 
bought the plantation of said Lee, with his stoek of mules, 
horses, cows, and other property, and went into possession of 
the same, and also of the said cotton seed, about three or four 
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weeks before the 25th December, 1851; that defendant re.. 
fused to dgliver said seed to said plaintiff, but agreed with 
him that he was willing to leave it to some of their neighbors, 
whom they selected,—then that he was willing to do what 
was right about it, and the day to arbitrate was appointed ; 
that plaintiff attended; with the arbitrators, but that defendant 
failed to attend, and sent no excuse. 

“The defendant then showed, that said cotton seed were 
on said plantation when he ‘obtained the possession thereof 
from said Lee, and that he-had no ‘notice of said plaintiff’s 
claim’ to three-sixteenths of the same until plaintiff demanded 
them on said 26th or 27th December, 1851; but it was in 
evidence, that defendant knew that plaintiff was living with 
Lee for three-sixteenths of the crop, but he had no notice of 
plaintiff ’s claim to the cotton seed until plaintiff demanded 
itof him. It wasin evidence, also, that’said cotton seed were 
never actually divided between plaintiff and said. Richard 
Lee, and that plaintiff was not placed in possession of his 
share thereof; and that defendant used said seed in planting 
his crop in 1852, and in manuring his land. Defendant of: 
fered testimony, also, going to show that the term cotton 
meant cotton lint, and did not embrace cotton seed, but the 
proof on this point was conflicting. .It was proved, also, that 
said cotton seed were on said plantation when defendant 
obtained possession thereof; and that plaintiff had received 
his share of the corn and fodder. Plaintiff did not offer any 
proof to show a delivery of the cotton seed, except the deliv- 
ery of said fifteen bales of cotton. 

“ On this evidence, the count charged the jury :— 

1. That the term cotton, mentioned in said written agree- 
ment, embraced the cotton and the cotton seed. 

2. That if they believed that as much cotton was deliv- 
ered to plaintiff. after the same was ginned and packed into 
bales, as amounted to plaintiff ’s share as shown in said agree- 
ment, that was, in law, a sufficient delivery also of the.cotton 
seed, and would vest in plaintiff a sufficient title to authorize 
him to maintain this suit for their value.” 

The defendant excepted to these charges, and asked others, 
which it is-umnecessary to notice. 

No errors are assigned on the record. 
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I. W. Garrort, for the appellant. 
JosePH R. JOHN, contra. 


GOLDTHWAITE, J.—By the agreemént. made between 
the appellee and Lee, the former was to receive for his ser- 
vices ‘*‘ three-sixteenths of all the cotton made on fhe place”, 
&e.; and if the agreement had stopped there. it might have 
been doubtful whether Harper would have been entitled to 
any portion of the cotton seed. But it is rendered certain by 
the last clause, by which Lee agrees to gin the cotton for 
Harper free of expense. This shows that the cotton was to 
belong to the latter before it was ginned, and, as the ginning 
was free of charge, the seed would belong to the owner of 
the cotton. The agreement being in writing, it devolved on 
the court to construe it; and as the construction given was 
in conformity with the views we have expressed, there was 
no error. 

We think, however, that the charge that the delivery of 
the cotton operated as a delivery of the seed, was erroneous. 
It is clear that, under the terms of the contract with Lee, 
Harper was a co-owner with him both in the cotton and the 
seed, until their interests were divided. In the process of 
ginning, the lint and seed were separated, and the two be- 
came, as essentially distinct as cotton and corn, and the sev- 
erance of the share which the appellee had in the one would 
not necessarily be a severance of his interest in the other. 
That would remain in the same condition as before the cotton 
was divided. 

But it is urged, that no injury was done to the ‘appellant 
by this error. No statement or complaint is found in the 
record ; but, as it appears that the parties appeared: by attor- 
ney, we are authorized to presume, that it was dispensed with, 
or lost.—Bancroft v. Stanton, 7 Ala: 351. Giving the most 
favorable construction to the evidence set out in the bill of 
exceptions, it would not sustain a complaint ex contractu, for 
the reason, that although it tends to show a conversion, there 
is nothing conducing to prove that the wrong-doer sold, or 
converted the property into money.—Crow v. Boyd, 17 Ala. 
51; Bohannon vy. Springfield, 9 7b. 789. If we suppose the 
complaint was in fort, to recover damages for the conversion, 
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then, under the charge, the jury might have found in favor of 
Harper, if his undivided interest in the seed was severed by 
the, delivery of the cotton; while if he was simply the co- 
owner, the law, to sustain the action against his ‘companion, 
would have required him to go further, and prove that the 
conversion went to the destruction of the chattel, or the ex- 
clusion of his right.—Parminter v. Kelly, 18 Ala. 716. The 
effect of the charge was, to place the appellee before the jury 
in the more favorable position of the several owner of the 
thing converted, and thus enable him to recover upon a de- 
mend and refusal, which might not have been sufficient if the 
other party was the owner in common with him. 
Judgment reversed, and cause remanded. 





JOLLEY vs. WALKER’S ADM’RS. 


1. Plaintiff having agreed with S. & P., who were mail contractors, to keep 
their drivers and horses at a stipulated sum per annum, payable quarterly, 
and during the last quarter, on their becoming insolvent, having refused to 
keep their drivers and horses without security, thereupon defendant,at the 
request of S. & P., wrote to plaintiff, saying “I will see you paid for this 

quarter, as their time then expires, payable when due in Alabama bayk-notes”; 
plaintiff ke pt the drivers and horses until the expiration of the quarter, and 
the agent of S. & P. afterwards closed their account by giving the note of 
the surviving partner, payable one day after date, which was filed as a claim 
against the estate of the deceased partner: Held, that defendant’s promise 
was an original undertaking, upon a new and sufficient consideration, which, 
upon its acceptance by plaintiff, discharged the debt of S. & P., and bound 
defendant to pay, at the expiration of the quarter, .in Alabama bank-notes. 


. Error from the Circuit Court of Madison. 
Tried before the Hon. THomas A. WALKER. 


AssumpPsiIT by the administrators of Jeremiah W. Walker. 
deceased, against Benjamin Jolley, on the following cause of 
action, as endorsed on the writ: “That in and before the 
year 1842, Messrs. Stokes & Purdom were contractors of 4 
wail stage line, upon which the said Jeremiah W. Walker in 
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his lifetime lived ; the defendant, on the 16th day of April, 
1842, by his written instrument of that date, promised the 
said Walker, who was then living, that he would see the said 
Walker paid for keeping the horses and drivers of said Stokes 
& Purdom for that quarter; the said Walker accordingly 
kept said horses and driver for and during that quarter, the 
reasonable value of which was $500. which sum has never 
been paid, either by said defendant, or by said Stokes & Pur- 
dom.” The defendant pleaded, non assumpsit, no consideration, 
failure of consideration, set-oii, and accord and satisfaction. 
On the trial, the plaintiffs first read in evidence to the jury 
a letter, of which the following is a copy :-— 
" ‘Hunteville, 16th April, 1842. 
“Mr. J. W. Walker: Sir—Mr. Purdom spoke to me some 
few days ago to write to you that I would see you paid for 
keeping Stokes & Purdom’s horses and drivers for this quar- 
ter; and I met with a misfortune to get badly hurt, and have 
not been able to do anything before now. I will see you paid 
for this quarter, as their time then expires; payable, when 
due,in Alabama bank-notes. 
“ Yours, Benj. Jolley.” 
The plaintiffs then read the deposition of Jeremiah S. Cal- 
vert, who testified, in substance, to these facts: That in 1842 
he was acting as agent for Stokes & Purdom on their stage 
line between Courtland and Tuskaloosa, in procuring suit 
stands and provisions for their horses and drivers; that: as 
such agent, he made a contract for them with said "S. W. 
Walker, whereby said Walker agreed to furnish such things 
as were necessary_for their horses and driver, and he agreed 
to pay said Walker $900 per annum for so doing; that said 
Walker became uneasy about the last quarter, and required 
security, whereupon Benjamin Jolley wrote to him, telling 
him that he would see it paid on the 30th June, 1842, at which 
time the last quarter ended ; that on the 13th July, 1842, 
witness, in passing Walker’s house, called on him, and closed 
the accounts between him and said Stokes & Purdom, by 
giving their note for the amount due, payable one day after 
date ; that he has since seen this note on file as a claim against 
the estate of said Stokes. 
The plaintiffs further read in evidence the following writ- 
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ten admissions: “It is admitted, that said note was executed 
in Walker county at the distance of about one hundred miles 
from Huntsville, the residence of said Purdom; that said 
Calvert would swear, if here, that it was written by him, that 
no extension of the time of payment was asked, that he gave 
the note merely td close the account, and that it was always 
his custom, in settling accounts, to give notes in that form; 
that the firm of Stokes & Purdom was composed of Henry 
Stokes and Richard B. Purdom; that Stokes died in Feb- 
ruary, 1842, insolvent,-at which time Purdom was also insol- 
vent; and that Calvert, as the agent of Stokes & Purdom, 
was in the habit of giving notes for them on the line.” 

The plaintiffs then read the deposition of said Richard B., 
Purdom, who testified, that “the guaranty on which this suit 
is brought, was given to secure said Walker for keeping said 
Stokes & Purdom’s stage horses and drivers, from the date of 
the guaranty up to the Ist July, 1842; that at the time it was 
given, the estate of said Stokes was thought to be unable to 
pay its debts, but witness thought that he had enough to pay 
the debts of the firm, but soon afterwards found out that he 
was mistaken; that said*guaranty was given, because said 
Walker would not agree to keep the said horses and driver, 
finless witness would get some person to agree to sec him paid; 
that he’ does not recollect of any particular inducements which 
éaused Jolley to give the guaranty”; that the contract with 
Walker was made by Calvert, as the agent of Stokes & Pur- 
dom, ang witness understood from him “that it was at the 
rate of $900, payable quarterly ;” that the last quarter, men- 
tioned in Jolley’s letter, expired on the Ist July, 1842, and 
Walker continued to keep the horses and driver until that time. 

The defendant then read to the jury the note spoken of by 
the witnesses, which was signed, “ Richard B. Purdom, surv. 
part. of Stokes & Purdom, by J. 5. Calvert, agent,” and was 
in these words: 

“One day after date I promise to pay Jeremiah W. Walker 
the sum of two hundred and cighty-seven dollars and one cent 
for feeding teams and drivers on Courtland line for the quar- 
ter ending 30th day of June, 1842, this 13th day of July, 1842." 

This was all the proof offered in the cause ; and the defen- 
dant then asked the court to charge the jury,— ' 
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“1, That the defendant's promise, as shown by said letter, 
was an undertaking to pay the debt of another ; which charge 
the court refused to give, and the defendant excepted. 

“9, That the contract between Walker and Stokes & Pur- 
dom, as shown by Calvert’s deposition, was an entire contract, 
and being entire, that Walker was bound to perform his part 
of it, whether Stokes & Purdom ever paid him or not. This 
charge the court gave, but said to the jury, that if they be- 
lieved from the evidence that the compensation was to -be 
paid quarterly, and that Walker had refused, without, se- 
curity, to keep the horses for the quarter immediately suc- 
ceeding the guaranty, then the defendant was liable on his 
guaranty”; and to this qualification of the charge the defen- 
dant excepted. 

“3. That if they believed from the proof that*there wag no 
other consideration for defendant's said promise thail the said 
contract between Walker and Stokes & Purdom, said contract 
was not such a consideration as would bind defendant to pay 
the debt to Walker; which charge, also, the court refused 
to give, and the defendant excepted. 

“4. That if they believed that Walker, after the expiratio® 
of the contract between him and Stokes & Purdom, fook said 
Purdom’s note, as shown in Calvert’s deposition, this dig 
charged defendant : which charge, also, the court refused to 
give, aid defendant excepted. 

“5. That if defendant’s promise was a guaranty, then plain, 
tiffs must show that Walker notified Jolley thadhe accepted 
it; which charge, also, the court refused to give, and the de- 
fendant excepted. 

“6. That the taking of Purdom’s note by Walker, as shown 
by the proof, was an extension of the time of payment of the debt 
of Stokes & Purdom, and discharged defendant ; which charge, 
also, the court refused to give, and the defendant excepted. 

“The court charged the jury, that, to make a good consid- 
eration, a benefit necd not accrue to the defendant—that it 
is sufficient, ifa benefit accrued to Stokes & Purdom, at the 
defendant’s instance: to which charge, also, the defendant 
excepted.” 

The charges given, and the several refusals to charge as 
requested, are now assigned for error. 
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Rosinson & Jones, for the plaintiff in error : 


I. The first charge should have been given— 

1. Jolley’s promise was, to pay or auswer for the pre-exis- 
ting debt or liability of Stokes & Purdom to Walker. This 
is established by the terms of Jolley’s letter, the testimony of 
Calvert and Purdom, and by the conduct of the parties at and 
after the transaction. If we could so far distort the bill of 
exceptidns, as to conclude that the promise of Jolley was co- 
eval with the contract of Stokes & Purdom, it would still be 
a collateral promise, because the bill of exceptions shows that 
it was made in aid of one by Stokes & Purdom, and that the 
latter were regarded and treated as the primary debtors; 
and the rule of law, in such case, is, that if Stokes & Purdom 
were regarded as debtors at all, and were at all looked to by 
Walker | for payment, then any promise of Jolley’s, on the 
same consideration, though made at the same time as their 
contract, would be collateral.—3 Stew. & Port. R. 213; Me- 
Kenzie v. Jackson, 4 Ala. 230; Leonard v. Vredenburg, 8 
John. R. 29. The language of the letter, “I will see you 
Re indicates a collateral promise.—Cahill v. Bigelow, 18 

itk. 369 ; Nelsonv. Boynton, 3 Metc. 396; Newell v. Ingra- 
pin. 15 Verm. 422, 

2. Aik the’evidence in the cause,or nearly all, was offered 
by the plaintiff below, and is embodied’in the bill of excep 
tions. In reference to this point, there is noxconflict in it. 
The defendant,therefore, clearly had the right to have the legal 
effect of hisfetter in reference to the otlier testimony in the 
cause expounded to the jury.—Earbee v. Craig, 1*Ala. 607 ; 
Long v. Rogers, 17 Ala. 540. And when the court refuses to 
construe written testimony, when it slould, and improperly 
leaves the question to the jury, injury will be presumed, and 
the cause reversed, whether the injury be evident or not.— 
Long v. Rogers, 17 Ala. 540; Ex’rs of Robertson v. Allen, 
16 Ala. 106. In this case several important grounds of de- 
fenee depended on whether Jolley’s promise was collateral or 
primary, and upon this point the jury might very readily go 
astray : for, if the jury erroneously concluded that the prom- 
ise was primary, there was an end of this branch of the case ; 
while, if his promise was collateral, then other considerations 
had to be determined before a verdict could be agreed upon— 
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aks as. W yhether a esaticnss ana promise - were e cotempo- 
raneous, the consideration of the contract, &c. &e. 

II. The qualification to the second charge cannot be sus- 
tained. It assumes that Walker had a right to annul his 
entire contract at pleasure, and that an additional promise, in 
aid of the original, made in order to prevent a breach of it, 
would be obligatory. The question as to the effect of a new 
contract, made after the old one had been forfeited and aban- 
doned, is not presented. One witness says, Walker was to 
keep the teams and drivers for one year, ending on the 30th 
of June, for $900, and “ that said Walker becam@uneasy ahout 
the last quarter of said contract,. and required security,” &c. 
The other witness says, he first made the contract, and he 
understood from him that Walker should keep the teams for 
one vear ending at the same time, for $900, payable quarterly; 
and that “ Walker would not agree to keep said horses and 
drivers. unless he, the witness, got some one to see him paid.” 
But it does appear that Walker had performed his contract 
for three quarters, and half a month of the last quarter, and was 
still keeping teams and drivers when the letter was written. 
A promise to pay or guaranty the debt or liability of another 
previously existing,"must not only be in writing under the 
statute of frauds, but, to be binding, must be upon some new 
consideratior pe 04 on Prin. and Sur., 5, § 10 ;, Chitty 
on Cont. 5la, 52: Bealle & Co. v. Ridgway, 18 Ala. 118. 
And the law is the same, if the person to whom the collateral 
promise is made has aetually given the credit by-agreement, 
and partly, though not entirely, executed what by the con- 
tract devolved on him.—Theo. Prin. and Sur. 5,$10; Jackson 

. McKenzie,7 Ala.°791; Newell v. Ingraham, 499 ; Tiles- 
ton v. Nettleton, 6 Pick. 509; Larson & Sanders v. Wyman, 
14 Wend. 247. This charge is, therefore, erroneous as a legal 
proposition, and heing affirmative, injury is, presuméd.— 
Moore v. The State, 18 Ala. 532. It is equally erroneous 
when applied to the facts of this case; and it may be con- 
sidered in reference to the facts of the case.—Waters v. Spen- 
cer, 22 Ala. 466. The proof also showed that there was no 
quarter immediately succeeding the guaranty, but that at least 
one-sixth of the last quarter had then passed. This charge 
was, then, according to the court’s own prineiples, erroncous, 
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if intended to relate to the whole current quar ter ; and if in- 
tended to apply alone to the unexpired portion of the quar- 
ter, was eminently calculated to mislead the jury.— Waters y. 
Spencer, 22 Ala. 466. 

III, From what has just been said, and the authorities just 
cited, the court erred in refusing the third charge. It is con- 
ceded that the contract between Stokes & Purdom and Walker 
would have been a sufficient consideration for Jolley’s promise 
or guaranty, if the promise or guaranty had been made co- 
temporaneously with that contract ; but the bill of excep- 
tions shaws that that was not the fact. 

IV. The fourth charge ought to have been given, and also 
the sixth—1. The taking of a promissory note for a pre-exist- 
ing debt, is a conditional payment at the least, and suspends 
the right of action until the maturity of the note.—Story on 
Contracts, 812,§ 979. Walker’s right of action, then, was 
suspended for the period of two days, the day on which the 
note was given, and the day on which it was due.—Randolph 
v. Cook & Ellis, 2 Port. 286 ; Sanders & Harrison v. Ochil- 
tree, 5 Port. 73. The surety has the right to stand on the 
precise terms of his contract, and is discharged if those terms 
be altered without his consent, whether the alteration-consists 
in the amount of the obligation, or the time or manner of per- 
forming it ; and this, whether he is-injaréd by the change or 
not. —Comegys & Pershouse v. Booth & Bell, 3 Stew. R. 14; 
McKay & McDonald v. Dodge & McKay, 5 Ala. 388 ; Hayden 
v. Brown, 18 Ala. 643. 

V. In the qualification of the second charge, the judge ehar- 
acterized the promise of Jolley as a guaranty, and gave effect 
to it assuch. It was also so characterized by the plaintiff 
below in his interrogatories, and by witness Purdom in his 
answers. Hence the defendant very properly and pertinently 
asked the fifth charge—that if it was a guaranty, then Walk- 
er ought to have notified Jolley of itsacceptance. The court 
having refused to determine whether Jolley’s promise was to 
pay the debt of another or not, this was the most favorable 
form, for the other side, in which the charge could have been 
asked. The contract of guaranty, like all other contracts, 
requires both a proposal and acceptance.—Story on Contracts, 
727, § 853; Martin v. Black’s Executors, 21 Ala. 728. Nor 
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will a guaranty be binding on the guarantor unless he is noti- 
fied by the guarantee that the offer is aecepted.—Lawson 
y. Towns, Oliver & Co.. 2 Ala. 375 ; 2 Stark. Ev. 648; 
Douglass v. Reynolds, 7 Peters 114; same case, 12 Peters 
504; Lee v. Dick, 10 Peters 483; Chitty on Contracts, 11. 
But this principle is not confined to letters containing guar- 
anties. Any proposition by letter is not obligatory until ac- 
cepted, and the writer is notified of its acceptance.—Martin 
v. Black’s Ex’rs, 21 Ala. 728. The defendant, then, might 
have asked the charge without restricting it to propositions 
to guaranty ; but the restriction could not _* his right. to 
the charge. The greater embraces the less;@amd as it would 
be true of propositions by letter generally, it must be true of 
propositions to guaranty, which are but one species. 

VI. The seventh charge is equally erroneous.—The charge 
must be construed with reference to the evidence in the cause. 
Waters v. Spencer, 22 Ala. 466. Now the effect -of this 
charge is, either that as a question of fact Jolley’s promise 
was cotemporaneous with the contract of Stokes & Purdom, 
or that the original contract of these parties was a sufficient 
consideration for the subsequent collateral promise. In. the 
first aspect, it was erroneous, Ist, because untrue in point of 
fact, and, 2d, because it was an invasion of the province of the 
jury. In the second aspect, it is erroneous, because, as we 
have seen, the codnsideration,moving hetween the original 
parties, is only a sufficient consideration for the collateral 
promise, whey the contract and promise are cotemporancous. 
‘Theo. on’ Prin. and Sur. 5, § 10; Chitty on Cont. 5la, 52; 
Bealle & Co. v. Ridgway, 18 Ala. 118; Martin v. Black’s 
Ixecutors, 21 Ala. 728. 





L. P. WALKER and Ropr. C. BRICKELD, contra : 

1. Jolley’s promise is not von undertaking to pay the debt 
of another.” It is a direct, unconditional promise to pay 
money at a certain time. That a third person may be liable 
to the same extent, upon the same consideration, and receives 
the benefit, does not make the contract “an undertaking to 
pay the debt of another.” Any number of persons may be 
bound by a joint, or a joint and several promise, though the 
consideration moves to one only. The obligation of such a 
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contract is common to all. and being so, though tlie parties may 
between themselves sustain the relation of principal and surety, 
it cannot be termed “an undertaking” by any one to pay the 
debt of another. The promise is, not to be answerable if the 
principal makes default, but that each and all the principals 
will perform.—De Wolf vy. Rabaud, 1 Peters 500; Townsley 
v. Sumrall, 2 2. 181; Wainwright v. Straw, 15 Verm. 215. 
2. The promise was upon a sufficient consideration and valid. 
Martin v. Black, 21 Ala. 721. The promise being reduced 
to writing, it is not necessary that the consideration should 


be-a benefit t promisor.—Jb. Being reduced to writing, 
it is valid, if ded on a legal consideration, whether such 


consideration be a benefit to the promisor. or an injury to 
the promisee:—Jb. It is only where the promise is not re- 
duced to writing, that the consideration must be a benefit to 
the promisor.—/. An assent by one of the parties to a 
contract, to go on and perform it, on the faith of a promise 
of payment, given by a third person, is a sufficient considera- 
tion to support the promise.—Fox v. Barber, 2 E. C. L. 386: 
Edge v. Frost, 16 ib. 199; Sinclair v. Richardson, 12 Verm. 
33; King v. Despard, 5 Wend. 277. : ' 

3. One cause of action cannot be extinguished by the sub- 
stitution of another of the same degree, unless it is done by 
way of accord and satisfaction, which requires a distinct and 
executed agreementbetween the‘ parties, and cannot be im- 
plied by the law, in the absence of such agreement.—2 Amer. 
L.C.179. Walker’s acceptance of the note made by Calvert 
as agent of Stokes & Purdom, implied no agreement to’ post: 
pone his remedy upon Stokes & Purdom’s, indebtedness to 
him. It operates only as a new and collateral security ‘for 
the same debt.—Elwood v. Deifendorf, 5 Barb. 408; U. States 
v. Hodge, 6 How. 282. A bill,or note, given for: precedent 
debt, is not a payment, unless expressly agreed to be so.— 
Trotter v. Crockett, 1S. & P. 446; S. C., 2 Por. 401 ; Aber- 
crombie v. Moseley, 9 ib. 150; Tobey v. Barber, 5 Johns. 68. 

A promissory note given to a creditor, if it is not intended 
by the parties as a payment, shall not operate as such.—Ma- 
neely v. McGee, 6 Mass. 143; Emerson v. Prov. Hat Man. C., 
12 ih. 237: Vancleef v. Therrasson, 3 Pick. 12, cited and ap- 
proved in 10 Ala. 756, (766). See Calvert's deposition, where 
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he says this note was given merely to close the account. It 
is clear that giving a note which proves to be an insufficient 
security, does not discharge the original debt.—10 Ala. 767, 
and cases cited. (The proof shows that Stokes & Purdom 
were insolvent when the note was given). The taking of the 
note of Stokes & Purdom did not discharge Jolley.—Norton 
v. Eastman, 4 Greenl. 521; Babcock v. Bryant, 12 Pick. 134; 
12 Mass, 154. The measure might be an advantage, but 
could not be an injury to the defendant. If the note was a 
payment of the account, as between the plaintiff and Stokes 
& Purdom, it cannot have this effect, in relation to the de- 
fendant, who has no connection with either the account or the 
note, and whose guaranty depends upon neither for its obli- 
gation.—4 Greenl. 525. Jolley undertook to see the plaintiff 
paid, and whether the plaintiffs’ demand was evidenced by an 
account or a note, he was bound to “see it paid.” It was a 
mere exchange of securities—an account for a note—having 
no connection with the defendant’s contract. He agreed to 
see the plaintiffs paid for keeping the horses, and he has not 
done so.—Ib. 

4. The failure to give the defendant notice of the accept- 
ance of the guaranty, constitutes no defence.—_4 Green]. 526; 
12 Pick. 185; 2 American Leading Cases, 84. * This was not 
a mere proffer to guaranty, as was the case of Martin v. 
Black, 21 Ala., supra; but if was absolute in its terms, and 
definite as to its extent; and in such cases no notice to the 
guarantor of»acceptance is necessary.—4 Greenl. 526; supra. 
It will be found that all the cases seemingly against this posi- 
tion, were cases in which there were general letters of credit, 
addressed to no particular person, or in which a future credit 
was to be given to the person in whose favor the guaranty 
was drawn, or there was a mere overture to gfaranty..-12 
Peters 207; 10 ib. 482; 7 Cranch 69; 1 Mason 323; Croft v. 
Isham, 13 Conn. 28. See all the cases collected and com- 
mented upon, in 2 American Leading Cases, from 62 to 101. 

The case of Douglass v. Reynolds, 12 Peters, was the case 
of letters of credit, of future and contingent sales or advan- 
ces. Such, also, were the cases of Clark v. Russell, 7 Cranch 
69, (92); Adams v. Jones, 12 Peters 49, and Edmonson v. 
Drake, 5 2b. 624. In none of these cases was the liability of 
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the guarantor fixed by the terms of his contract, but was left 
open for determination by the person to whom the guaranty 
is given. And in all such cases, the general rule certainly is, 
that the party on whose option it is dependent for certainty, 
must give notice how that option is exercised.—2 A. L. C., 
63-69. But there can be no room for the application of the 
doctrine of notice in this case, which only holds good where 
the liability imposed on the defendant is uncertain in itself, 
and cannot be reduced to certainty without recourse to infor- 
mation lying more particularly within the knowledge of the 
plaintiff.—2 AvaL, C. 65. Here the person to whom the lia- 
bility of the gWarantor was to enure is clearly designated ; 
so, also, is the period of liability, and the time of payment,— 
and the only item unnoticed in the guaranty, is the amount he 
is to pay. But this had already been fixed by the contract 
between Purdom & Stokes and Walker, and must have been 
communicated by Purdom to Jolley, at the time Purdom re- 
quested him to execute the guaranty. The object of notice 
of acceptance is, to let the guarantor know the extent of his 
liability, and if necessary be enabled to take the proper steps 
to secure himself.—2 Ala. 375. But where he already knows, 
or has the means of knowing, at the time of the guaranty, 
there is no reason whatever for the rule requiring notice. 
Jolley’s guaranty was of a subsisting liability, and was as 
fully known to him, through Purdom. as to Walker himself. 

In Weaver v. Wood, 9 Barr 220, it was held, that a party 
who is induced to adopt a particular course of conduct. by an 
express promise of compensation, may recover on the promise, 
without having given any other evidence of his assent to the 
contract, than by acting under it: And as persuasive to show 
that this is the true rule, the precedents of declarations on guar- 
anties.contaim no allegation of any notice of acceptance, but are 
simply limited to a statement of the undertaking of the defend- 
ant, and of the performance of the consideration by the plaintiff. 

As to the first charge asked, see 4 Ala. 232. Even if wrong, 
the record does not show that the defendant was injured by 
the refusal of the court togiveit. It was not made the predi- 
cate for any other charge, and as the case stands upon the 
record, it is immaterial whether it was a promise to pay the 
debt of another or not. 
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RICE, J.—Upon an examination of the letter of Jolley to 
Walker, we construe the words “I will see you paid,” as 
therein used, to mean / will pay you.—Birkmyr v. Darnell, 1 
Smith’s Leading Cases, 316: Scott v. Myatt, 24 Ala. 489.-- 
The promise contained in that letter, according to our judg- 
ment, is not an undertaking to pay the debt of another. We 
will state some of the reasons which impel us to that con- 
clusion. 

That promise and its acceptance by Walker either discharged 
the debt of Stokes & Purdom, or did not discharge it. We 
will first consider the transaction upon the hypothesis, that 
it did not discharge that debt. 

Assuming, then, that the debt of Stokes & Purdom to 
Walker continued to exist after Walker had accepted Jolley’s 
promise, we remark, that the promise is not to pay any debt 
of Stokes & Purdom, but to pay “for keeping Stokes & Pur- 
dom’s horses and drivers for this quarter,” (that is, the quarter 
which had commenced some fifteen days before,) at the end of 
that quarter, “in Alabama bank-notes.” The debt of Stokes 
& Purdom was to be paid in money, the entire amount of 
which the law would force them to pay in gold and silver 
coin. The promise of Jolley is not to pay in money, but “ in 
Alabama bank-notes”—which, in law, means only what those 
notes were worth in coin at the time the payment was to be 
made (the 30th June, 1842). Upon this promise to pay “in 
Alabama bank-notes,” the Jaw would not force him to pay in 
coin the entire numerical amount which he promised to pay 
in the notes, unless it were proved that, at the time the notes 
were to be paid, they were worth as much as coin. On such 
a promise (our predecessors said), “to compel the debtor to 
pay in the precious metals the same amount in dollars, which 
he promised to pay’in bank-notes, would be doing him the 
greatest injustice, and would be, in effect, to change the con- 
tract to his prejudice.”—Young v. Scott, 5 Ala. 475 ; Carter 
v. Penn, 4 Ala. 140; Wilson v. Jones, 8 Ala. 536. 

Suppose that each hundred dollars of * Alabama bank-notes,” 
on the 30th June, 1842. when Jolley was to pay them, were 
not worth in coin more than seventy dollars; ina suit against 
Jolley on his promise, on that proof, Walker could recover 
only seventy dollars for each hundred dollars of Alabama 
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bank-notes promised him: the payment of the seventy dol- 
lars for each hundred promised, would be a full discharge of 
Jolley from all liability on his promise. But surely this 
payment of seventy dollars for the hundred, could not bea 
full satisfaction of the debt of Stokes & Purdom, which never 
was payable in bank-notes, but was payable in coin to its 
full numerical amount. And if.the promise of Jolley had 
been a promise to pay this debt of Stokes & Purdom, it is 
manifest, that the payment of seventy cents in the deilar 
could not have legally discharged him from liability —Cum- 
ber v. Ware, 1 Smith’s Leading Cases, 378 ; Pearson & Fant 
v. Thomason, 15 Ala. 700. 

The promise of Jolley is subsequent to the creation of the 
debt of Stokes & Purdom, and is upon a consideration new 
and distinct in its nature, and did not impose the same duty 
and obligation upon him which existed against them, and was 
capable of being discharged by a payment which would not 
have satisfied in full the debt they owed. The conclusion, 
then, is, that the debt for which Jolley is bound, is a new 
debt, created by his promise, and is not the same debt for 
which Stokes & Purdom are bound. The promise of Jolley, 
therefore, in this view of the case, is an original undertaking, 
under the settied rule, that if no other person is liable for the 
same debt for which the undertaking is made, although another 
person may be liable for a distinct debt which is the measure 
of the one in question, the undertaking is an original one.— 
See the note to Leonard v. Vredenburgh. 8 Johns. 23, which 
is cited and approved in Puckett v. Bates, 4 Ala. 390. 

We next inquire, what is the nature of Jolley’s promise, if 
the hypothesis be true, that its acceptance by Walker dis- 
charged the debt of Stokes & Purdom. All the cases agree, 
that if that transaction operated a discharge of their debt, 
his promise is an original one ; for, in that aspect of the case, 
his liability on his promise began at the instant of time when 
theirs ceased,—1 Smith’s Leading Cases, 317, and cases there 


cited. 

Our opinion is, that. under all the facts proved in this case. 
the promise of Jolley, and its acceptance by Walker, was a 
new contract. on a new and sufficient consideration, which 
operated instantly as a discharge of the debt of Stokes & 
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Purdom to Walker, and bound Jolley to pay for keeping the 
horses and drivers for the quarter mentioned in his letter, 
“in Alabama bank-notes,” at the end of the quarter.—Wallis 
v. Long, 16 Ala. 738. 

The several’ matters arising on the several exceptions of 
the plaintiff in error have -been carefully considered, but we 
find nothing in any of them which raises the question of 
Walker’s acceptance as matter of fact, or which warrants 
us in reversing the judgment, as the record clearly shows 
that no injury has been done to the plaintiff in error by any 
of the rulings of the court below. 

The judgment is affirmed. 





SHEARER vs. LOFTIN et at. 


1. When a creditor files a bill in equity against his debtor under the act of 1846, 
giving an attachment in chancery in certain cases, the jurisdiction of the 
court is not limited to the condemnation of the property seized under the 
attachment: if its jurisdiction has once rightfully attached, the court may 
render it effectual to the complainant’s relief. by sending out its process, 
upon a proper application, or widening the sphere of its action, so as to em- 
brace and subject property enough to satisfy his demand. 

A deed of trust which conveys property absolutely for the benefit of specified 
creditors, although it purports on its face to be tripartite, does not require to 
be signed by either the trastee or the beneficiaries to give it effect. 

But if the trustee is only authorized to sell the property ‘‘at the request of 
the beneficiaries, or a majority of them in interest,”’ and the deed reserves 
to the grantor the right of redeeming the property by a specified day, be- 
yond the maturity of the greater part of the secured debts, the assent of the 
beneficiaries cannot be presumed, and nothing short of the express assent of 
a majority in interest can render the deed-available. 


to 
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Appeal from the Chancery Court of Sumter. 
Heard before the Hon. J. W. LESESNE. 


Tue original bill in this case was filed in October, 1850, 
by W. W. Shearer, the appellant, against Albert G. Loftin, 
Henry R. Thornton, George B, Saunders, Alfred B. Deloach, 











704 ALABAMA, 


Shearer vy. Loftin et al. 





Samuel K. Bradford, and Thomas A. Johnson. It alleges, in 
substance, that said Loftin is indebted to complainant indi- 
vidually, and as surviving partner of the late firm of Lake & 
Shearer, in several-specified sums due by promissory notes ahd 
bills of exchange, amounting in all to $2,338 84; that said 
Loftin has absconded, and continues to reside beyond the 
limits of this State; that he “has an equity in certain real 
” consisting of lands, 





and personal property in this State, 
slaves, and other personal property, which are particularly 
described in the bill, and are alleged to have been conveyed 
by said Loftin to said Thornton, as trustee, by deed dated 
February 8. 1848. to secure to said Bradford a debt of nearly 
$9,000 falling due in four annual instaliments; that on May 5, 
1849. said Loftin executed another deed of trust. by which: he 
conveyed four other slaves to said Johnson. as trustee, to 
secure said Deloach and one M. D. Moore: that the trustee. 
by virtue of the power of sale conferred on him by this last 
deed, sold three of the slaves thereby conveyed. the proceeds 
of which were more than sufficient to pay off the secured 
debts; that the residue of the proceeds of sale, and also the 
slave unsold, were given up by the trustee to said Saunders, 
and by the latter to Deloach,; that Deloach has also taken 
possession of .the plantation, negroes, and other property 
conveyed as aforesaid to said Thornton, as trustee, and is 
applying the profits, &c., to his own use ; and. complainant 
insists, that the said slave and sum of money received by 
Deloach from Saunders are justly subject to his debt, and that 
Deloach is responsible for the rents and profits of the lands 
and negroes in his possession. The prayer-of the bill is, for 
an attachment in chancery to be levied upon the property, 
estate; and effects of the said Loftin : that said property and 
equitable interests of said Loftin be condemned to satisfy 
complainants debt ; for an account. &e. 

An attachment was issued by a circuit judge, pursuant to 
the prayer of the bill, and was levied by the sheriff on the 
land, negroes, and other property described in the bill, in the 


possession of said Deloach and Saunders. 

Deloach answered the bill. admitting that he had the pos- 
session of the land and negroes conveyed to said Thornton. 
and stating that he received them under a contract to pay 
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rent and hire during the pendency of a detinue suit brought 
by said Thornton, as trustee, against the sheriff, who had 
levied executions on them as the property of Loftin; and as 
to the slave and sum of money received by him from Saun- 
ders, as charged in the bill, he alleges that he has a right fo 
them, as the preferred beneficiary in a deed of trust executed 
by Loftin to secure him and others; that this deed conveys 
allof Loftin’s property, and that it will be insufficient to pay 
all the debts provided for ; that Loftin was insolvent when it 
was made, and that it is such a general assignment as the 
court will uphold for the benefit of the secured creditors. 
The deed thus set up by Deloach, dated April 17, 1850, 
purports to be made between said Loftin of the first part, 
said Saunders (trustee) of the second part, and said Alfred 
B. Deloach, Reuben Thom, James Duren, Charles B. Gibbs, 
James Tiller, W. W. Shearer, and Lake & Shearer of the 
third part. The debts which it provides for are, Ist, a bill 
of exchange for $510, past due, on which said Deloach is 
accommodation acceptor ; 2d, a promissory note for $500 to 
one Thomas H. Hawkins, past due, on which said Deloach 
and Thom are sureties ; 3d, a proniissory note for $700 to 
one Lewis May, past due, on which Duren, Thom and Gibbs 
are sureties ; 4th, a promissory note for $503 to the adminis- 
trator of Joseph Knight, deceased, due the 20th October, 
1850, on which Thom and Duren are sureties ; 5th, a bill of 
exchange for $640 to one W. E. Williamson, past due, on 
which Duren is surety ; 6th, a note for $125 to one Moses F. 
Hoit, due the Ist January, 1851, on which Duren is surety ; 
ith, a bill of exchange for $2,500 to A. E. & W. J. Ledyard, 
due the 7th January, 1851, on which Duren is surety ; 8th, a 
debt of $180 due to said Gibbs by open account; 9th, two 
promissory notes to said Tiller, amounting to $950, both past 
due ; 10th, a bill of exchange for $350 to said Shearer, past 
due; and, 11th, two promissory notes to Lake & Shearer, 
amounting to about $1,700, both past due. The property 
which it conveys may be thus described: ‘First, an undivided 
moiety in the Planters’ Hotel in Livingston, together with all 
the househoid and kitchen furniture ; 2d, “all his resulting 
interest in certain lands (715 acres) and negroes (17 in num- 
ber) heretofore conveyed by deed of trust to James T, Hill”; 
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3d, his resulting interest in certain slaves (7 in number) 
previously conveyed by deed of trust to Gideon B. Frierson ; 
4th, his resulting interest in the slaves previously conveyed 
to said Johnson ; and, 5th, his stock of cattle, hogs, &c., the 
growing crop on his plantation, household and kitchen furni- 
ture, &c. The trusts specified in the deed are as follows : 
“Upon trust nevertheless, and with the express understand- 
ing and agreement, that in case the said Loftin shall fully 
pay off, satisfy and discharge the said bills of exchange, 
promissory notes, and open accounts, and in the order in which 
they are enumerated above, (i. e. the bill of exchange for $510, 
and the promissory note for $500, are first to be paid; then 
the note for $700; then the note for $503; then the bill of 
exchange for $640; then the note for $125; then the bill for 
$2,500 ; then the open account for $180 ; then the notes due 
Tiller ; then the bill of exchange to Shearer ; and then the 
notes to Lake & Shearer,) but in case the said Loftin shall 
not pay the said bills, notes, and accounts, or either of them, 
or any part thereof, by the first day of November next, then 
the said party of the second part shall, at the request of the 
said parties of the third part, or a majority of them in interest, 
or their legal representatives, expose to public sale, for cash, 
before the court-house door in the town of Livingston, on 
giving twenty days’ notice of such sale by posting up an 
advertisement on said court-house door, all the above-described 
property, both real and personal, or such portion thereof as 
shall be sufficient to discharge any liability or liabilities the 
said parties of the third part may have incurred or paid for 
the said party of the first part, and also the open account 
aforesaid, and notes, and bills, including such damages and 
interest as may have accrued at the time of such sale, and 
shall apply the proceeds thereof as is above directed. And 
it is hereby expressly agreed between the parties to this 
indenture, that the said trustee is to take and retain possess- 
ion of all the aforesaid property, and to manage and control 
the same in manner best calculated to protect the interests of 
the beneficiaries aforesaid ; and it is further agreed between 
the parties to this indenture, that in case of the death, remo- 
val, resignation, refusal to act, or other cause whereby the 
said party of the second part shall become unable or incom- 














ao > = a (de -—" 


it) 














JANUARY TERM, 1855. 107 








Shearer v. Loftin et al. 








petent to carry out the provisions of this deed, then the said 
parties of the third part, or a majority of them in interest, or 
their legal representatives, shall have power to appoint, by 
written instrument, some other fit and proper person as trus- 
tee, who shall thereby be vested with all the rights, powers, 
and privileges hereby vested in said party of the second part.” 

This deed was signed by said Loftin and said Deloach. 

An amended bill was subsequently filed, which alleges, 
that this deed of trust to Saunders “was procured to be made 
at the sole solicitation and request of said Deloach ; that it 
was executed between midnight and day on the day of its 
execution, and was executed by said Loftin, Saunders and 
Deloach alone; that the said deed is fraudulent and void, 
and was made by said Loftin to hinder and delay complainant 
and other creditors of said Loftin, and ought not to be suf- 
fered to stand in the way of complainant’s claims ; that at the 
time complainant’s bill in this case was filed, none of the 
creditors provided for in said deed of trust, except said De- 
loach and Thom, had assented to the same, but, on the con- 
trary, several of them (especially Duren, Gibbs and com- 
plainant) had refused to assent ; that whether said deed is 
valid or not, said Loftin has a valuable interest in the same, 
and in the profits, trusts, and uses therein, which is subject to 
complainant’s claim.” 

All the creditors provided for in this deed of trust are 
made defendants to the amended bill. Gibbs, Thom, Deloach, 
and Duren filed answers, and a decree pro confesso was taken 
against Tiller. Gibbs does not allege that he assented to the 
deed, but says that “he never intimated to any one a refusal 
to receive all the benelit accruing to him under ‘said trust 
deed, to which he may be legally and equitably entitled.”— 
Thom alleges, that before the filing of the bill “he expressed 
to said Loftin his assent to all the provisions of said deed, 
and has ever since relied on it as his only security or indem- 
nity against his liabilities for said Loftin.” Duren alleges, 
“that he heard of the execution. of the deed a day or two 
after it was made, and of Loftin’s failure, and has never since 
looked to any other security for his protection, and has con- 
stantly looked t6 it; that he did not know or suppose, and 
does not now, that it was necessary he should do more than 
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acquiesce in the deed; that he spoke of it, and recognized it 
as security, before complainant’s bill was filed, and looked to 
it solely, and still insists on it for his benefit.” 

In his final decree the chancellor says, “It is admitted 
that the property sought to be subjected by the bill is not 
sufficient to pay the debts having priority to the complainant’s; 
and it is consented by the complainant, that if the court 
should be of opinion that the deed of trust to Saunders is 
valid, and should so decree, then the bill should be dismissed ; 
reserving, however, to the complainant the right of appeal to 
the Supreme Court.” The chancellor held the deed valid, 
and the bill was accordingly dismissed. 

The decree-of the chancellor is here assigned for error ; 
and there is an agreement of record, signed by the counsel of 
both parties, that the paragraph above quoted from the opin- 
ion shall be considered as forming no part of it or the 
transcript, and that the reversal shall be at the costs of 
the appellant, unless the decree is reversed on some other 
ground. 


TurRNER Reavis, for the appellant: 

The appellant insists, 1st, that the deed is invalid for the 
want of the assent of all the beneficiaries ; 2d, that it should 
have been set aside, because, a majority in interest of the 
creditors provided for not having assented to it, it could not 
be executed ; 3d, that if valid as to those who assented, it is 
invalid as to those who did not assent, and as to them should 
have been set aside, and the trust funds remaining after pay- 
ment of the claims of those who assented should have been 
subjected to theappellant’s demand ; and, 4th, that an account 
should have been ordered at all events. 

1. It seems evident from the deed, that the grantor intended 
that the assent of the beneficiaries should be manifested by 
their signing it. This is shown by these circumstances : Ist, 
if purports to be tripartite ; 2d, it was signed by Deloach at 
the time it was made; 3d, it could not be executed at all, 
until a majority in interest (not a numerical majority) should 
assent to it. If such be the proper construction of the deed, 
it Gould not become valid against an attaching creditor, until 
the beneficiaries actually signed it.—5 Cond. Eng. Ch. R. 1; 
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3 Sim. 1; 17 Ala. 662, citing and approving 3 Sim. 1; 10 
Ala. 285; 2 My. & K. 492; 8 Cond. Eng. Ch. 97. 

If, however, the deed does not impliedly require that all 
the parties should signify their assent by signing it, then 
their assent must be signified to the trustee.—10 Ala. 231, 
and other authorities cited supra. There is nothing in the 
answers to show that any such assent was given by Tiller, 
Shearer, Duren, or Gibbs. Assent is necessary to give valid- 
ity to the deed, Ist, because all the debts except two were 
past due at the time it was made, and yet delay is stipulated 
for from that time until the first day of November following ; 
2dly, because it stipulates for the right of redemption within 
that time ; 3dly, because the creditors are placed upon une- 
qual footings, by the provision that the debts shall be paid in 
the specified order of priority ; 4thly, because the deed could 
not be executed at all without the assent of a majority in 
interest, and because it provides for the appointment of another 
trustee, in a certain event, by a majority in interest ; and, 
5thly, because debts which would not be due at the time fixed 
for closing the deed, are required to be paid before debts 
which had been long past due,—thus delaying some of the 
creditors in the collection of their debts, reserving to the 
debtor time and a right to redeem, and requiring certain acts 
to be done by the beneficiaries. These provisions bring the 
deed completely within the decisions of this court which 
require the assent of all the beneficiaries.—7 Ala. 262 ; 7%. 
138; 10 2b. 271; 2b. 231; 8 2. 9; 14 w. 702; 15 a. 502; 
16 ib. 294; 11 2.9; 17 2b. 662; 21 2d. 333; 2. 380; also, 
2 Story’s Eq. §§ 1036a, 1036 b, 1045, 1196]; 4 Russell 1; 
7 Dana 495. 

The deed was made for the fraudulent purpose, on the part 
of Loftin, of avoiding the payment of the debt to Boykin, 
McRae & Foster. This is shown by his expressed determi- 
nation, on the day the deed was made, to avoid the payment 
of that debt: by his making the deed secretly, at midnight of 
that day ; by his dictating the terms of the deed, from which 
that debt is omitted, although Saunders says it was spoken 
of by him; and by the fact that an attachment on that debt 
was in the hands of the sheriff, which accounts for the haste, 
secrecy, and unusual hour of making the deed. The purpose, 
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of Loftin, being fraudulent, renders express assent necessary, 
even if assent would be implied in the absence of such pur- 
pose.—18 Ala. 301; 23 id. 801. 

This deed is a mere deed of trust, and not a general assign- 
ment; for the proof shows, that Loftin owed a large amount 
of debts for which he made no provision, and had rights, 
money, bills, and notes which he did not convey ; he did not, 
therefore, convey all his property, nor include all his debts, 
both of which are necessary to constitute a general assignment 
to which the assent of creditors will be presumed. But if it 
be an assignment, as the deed contains provisions which are 
not beneficial to all the creditors, the assent of all cannot be 
presumed.—Cases cited above. If it is a general assignment, 
itis fraudulent and void, because it does not fix the rights 
of the creditors, nor devote the property, absolutely and 
unconditionally, to the payment of the debts; and because, 
also, it stipulates for benefits to the grantor. It stipulates, 
in effect, for time ; it does not include all the grantor’s debts ; 
it restrains the trustee from selling more than enough of the 
property to pay the particular debts, whereby a resulting 
trust to the grantor is created ; it provides for the right of 
the grantor to redeem the property by a specified time; and 
it gives a majority in interest the right to require a sale or 
not, and to fix the time of sale. The rights of the minority, 
therefore, are not fixed by the deed, but are left to the arbi- 
trary discretion of the majority ; and no matter what the 
object of this provision was, its effect is the same.—12 Ala. 
104; 42. 382; 1 Sm. & Mar. Ch. 207; 6 Hill’s (N. Y.) R. 
438; 4 Barb. S. C. R. 546; 1 Sandf. Ch. R. 43 ; 2 Comst. 
365; Burrill on Assignments, pp. 209, 212. 

2. The appellant and Duren constituted a majority in 
interest, their debts amounting to a great deal more than half 
of the whole amount provided for. They having dissented 
from the deed, it cannot be executed ; and because it cannot 
be executed, it is invalid, even if the assent of a majority in 
interest would have rendered it valid. Nor can it be exe- 
cuted under the direction of a numerical majority ; for, if 
Deloach, Thom, and’ Gibbs assented, Shearer, Duren and 
Tiller did not, and consequently there is no majority. The 
deed, therefore, should have been set aside on this ground. 
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3 and 4. The third and fourth points seem self-evident. 


Rost. H. Smiru, contra: 

In Elmes v. Sutherland, 7 Ala. R. 243, the question was, 
whether the assent of creditors would be presumed to a deed 
of trust for them which postponed the payment of debts past 
due to a period designated in the deed, the grantor not being 
insolvent ; and the court held not, but that the assent of all 
the creditors was necessary under its provisions ; citing 
Story’s Eq. $972; 10 Pick. 408; 3 Mete. 189; 3B. & A. 
31; 3 Sim. 1; 17 Mass. 454. See, also, Lockhart v. Wyatt, 
10 Ala. 231 ; Hodge v. Wyatt & Houston, 7. 271. 

Smith v. Leavitts, 10 Ala. 103, was an assignment (and a 
suspicious one, too) by an insolvent, providing first for pre- 
ferred creditors, and secondly for such as should come in, 
release, &e.; and giving power to the trustees, at their elec- 
tion, to sell for cash or on credit: Held, that the assent of 
preferred creditors would be presumed, and if any preferred 
creditor should refuse to assent, that the deed would be good 
for the others. In that case, the power to sell on credit was 
a postponement of the payment of the debits out of the trust 
funds, but not a postponement of the day of payment of the 
debts: the creditor could in the meantime sue on his debt, 
just as if the deed had not been made. See this illustrated 
in 14 Ala. 702. In Elmes v. Sutherland, supra, an extension 
of the debt is provided for—a new day of payment. 

Kinnard yv. Thompson, 12 Ala. 489, was very similar, in 
some respects, to the deed now under consideration. The deed 
was to secure (first) Rhodes, who was asurety, and (secondly) 
creditors whose debts were past due ; it could only be closed 
after a crop had been made ; it could only be closed on re- 
quest of a majority of the creditors ; and one of the secured 
creditors dissented, and levied. In all these respects, the 
case is the same as the one at bar ; and further, it did not 
appear that any but the preferred creditor accepted, nor 
(except inferentially from the deed) that the grantor was in- 
solvent. The point was made in argument, that the assent 
of the creditors would not be presumed, and that the deed 
was a mere power ; but the court repudiated the English and 
Massachusetts cases as to the assent of creditors, and held 
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that their assent would be implied, and the deed be good for 
all who did not dissent. The case at bar, in several partic- 
ulars, is stronger: here the deed conveys the possession to 
the trustee absolutely ; while there the grantor retained it to 
make a crop for his own benefit, subject to be divested only 
if the trustee (or the preferred creditor) should think it to 
the interest of beneficiaries: as against the other creditors, 
he held the possession without their power to prevent it. 

The law, then, .may be thus SMated: If the debtor make 
a trust deed, and attach new conditions to his debts which are 
onerous to all the creditors, or requires all of them, in order 
to take under the deed, to do anything that impairs their 
debts, their assent will not be presumed, and the deed is a 
mere power ; and if such is the effect as to a part only, the 
assent of that part will not be presumed, but that of the 
others will. But adeed which leaves the creditor free to 
resort to all his legal remedies for his debt, and provides 
additional security, no matter how that security is clogged 
with other conditions not illegal or fraudulent, is for his ben- 
efit, and his assent will be presumed. 

If the case in hand is rested on the broad ground (some 
times assumed by the dictum in 16 Ala. 301, but shown to be 
indefensible by Mauldin v. Armistead and Kinnard vy. Thomp- 
son) “ that the deed is revocable until the creditors assent, if 
it provides that they shall do or omit anything whatever,” in 
order to take under it; yet this deed requires nothing what- 
ever to be done, to enable the creditors to take. The sale is 
to be made on instructions from a majority ; and this, at most, 
is something to be done to perfect the sale, but not to take 
under the deed. Besides, this is for the benefit of the credir 
tors, by making them, pro tanto, their own trustees, and so 
far protecting them against the wrong or mistake of the trus- 
tee. Suppose it had made the creditors trustees, and had 
given them the power to sell (after a named day) at the dis- 
cretion of a majority; this certainly would bea favor to them, 
and the provision in the deed is precisely. the same. 

But suppose the debts due by Loftin, when the deed was 
made fall under Elmes v. Sutherland and kindred cases ; then 
it only follows, that the assent of such will not be presumed, 
but that of the preferred creditors (who had no debts, and 
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were mere sureties) will be presumed. —Kinnard v. Thompson, 
and Mauldin v. Armistead, supra. The object of the post- 
ponement evidently is, to mature the crop, of which the trus- 
tee had the possession for the creditors. e 

Again, Loftin was insolvent, and the assignment.was a 
general one; and all the cases show that assent will be presum- 
ed in such case.—See cases collected in Reavis’ Dig., p. 60 (d.) 
The deed not only shows that the sale was to take place 
at the earliest moment the crop could be gathered, but it was 
evident that there was a probability that longer than Novem- 
ber would be reqvired to gather it; and hence the right to 
the créditors, or a majority of them, not to havea sale so 
soon. It shovvs, also, that other trusts were to be closed 
before this could be, and without the stipulation for Novem- 
ber it could not have been closed even then. There is noth- 
ing in the position, that the postponement deprived the 
creditors of the right to pursue the fund for that time: even 
if a right were reserved to Loftin for that time, any creditor 
might subject his interest by bill—Hopkins v. Scott, 20 Ala. 
179, and other cases. But the profits for that time are devo- 
ted to the creditors : the crop to be made is conveyed by the 
deed.—Abercrombie v. Bradford, 16 Ala. 560. 

As to fraud in fact: There is no allegation that the bene- 
ficiaries participated in any fraud.—7 Ala. R. 142, and cases 
cited on p. 151; 9 7b. 904. The allegation of fraud should 
specify that Boykin, McRae & Foster were creditors, and 
were intended to be defrauded ; otherwise, the defendant 
could not know what he was called on to mect. There must 
be a statement of the facts in which the fraud consists: a 
general charge of them is not sufficient.—2 Ala. 604 ; 7 Por. 
549. Very little weight is to be attached to Loftin’s remarks, 
under the irritating circumstances under which they were 
made; and the assertion that he had money is fully disproved. 
The bill, in fact, negatives the idea of the deed having been 
made“by Loftin to defraud any one: it avers that it was made 
“at the instance” of Deloach, and of course not on his own sug- 
gestion or spontaneous desire. There is no pretence that Saun- 
ders,or any of the beneficiaries, knew of any intention to defraud, 
or even of the existence of Boykin, McRae & Foster’s debt. 

The bill admits that Deloach and Thom accepted, and only 
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alleges that Gibbs and Duren did not; while they both say 
they did accept, and there is only one witness against Duren, 
and none against Gibbs. The deed, then, is good as to all, 
even TiMer, who is not shown by the bill not to have assented, 

The bill rests entirely on the act of February 5, 1846, 
giving an attachment in chancery, and independent of that 
act the court would have no jurisdiction. The prayer of the 
bill, and the attachment, only relate to the property in the 
Thornton and Johnson deeds, and the levy is on nothing else, 
The answers having set up the Saunders deed, the amended 
bill is filed, not to reach other property, but to get rid of that 
deed, as to the property already proceeded against: it prays no 
further attachment, and none was granted, issued, or levied. 
The complainant, then, is in court only in reference to the pro- 
perty in the two first-named deeds, and cannot enter into a 
contestation as to any other: he cannot get before the court the 
title to any other property. This accounts for the fact, that 
evidence was not taken to show that all the other property 
in the Saunders deed was subject to judgment and execution 
liens, which swept it away, and placed it beyond the reach of 
either Saunders or complainant ; and for the further fact, that 
it is not in any manner noticed in the progress of the suit, 
not even with reference to its value: for all the purposes of 
this suit, it was of no value or moment. The proceedings are 
in derogation of the common law, are invasive of the right of 
trial by jury, and must be strictly pursued. 


CHILTON, C. J.—<According to the record, as amended 
by the agreement of the counsel, if we concede that all the 
deeds made by Loftin are valid, the complainant is entitled 
to an account, so as to ascertain the residuum which may 
remain after satisfying the liens created by those deeds, and 
for which he should have a decree. We do not think the 
jurisdiction of the court is limited to the condemnation of the 
property seized under the writ of attachment ; but if its 
jurisdiction has once rightfully attached, the court may ren- 
der it effectual to the party’s relief, by sending out its process, 
upon a proper application, or widening the sphere of its 
aetion, so as to embrace and subject property cnough to satisfy 


the complainant’s demand, 
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We do not concur with the counsel for the appellant, 
that ae deed of 17th April, 1850, from Loftin to Saunders, 
trustee, should have been signed by all the beneficiaries, to 
render it valid. Although it purports to be tripartite, and 
is signed by Deloach, one of the beneficiariés, there is nothing 
upon the face of it which shows that it was to be inoperative 
until signed by the other beneficiaries. It cannot be distin- 
guished from many other cases, which have been passed upon 
by this court, holding that neither the trustee, nor the bene- 
ficiaries, are required to sign the deed to give it effect. 

3. It is needless, under the view we take of this case, to 
decide whether it requires the assent of all the beneficiaries 
to the provisions of this deed, to vest the title in the trustee, 
and cut off the grantor’s right of revocation, for we feel sat- 
isfied, that under its peculiar provisions, nothing short of the 
express assent of a majority in interest of the parties provided 
for, could render the deed available. The trustee has no 
power to execute the trust by a sale of the property, until 
directed by such a majority, or by all the beneficiaries. 

4, We cannot presume the assent of the beneficiaries to 
this deed. It postpones debts for which all the beneficiaries 
are liable, for several months after they fall due. True, it, 
provides for the payment of two demands, for which one of 
the beneficiaries (Duren) is liable, before they fall due ;’ yet 
he is postponed for a large sum, and we cannot presume that 
it was beneficial to him to be deprived of resorting to this 
property in satisfaction of demands due when the deed was 
made, for the provision, more or less contingent, made for 
the security of those not due. Although the grantor may 
have embraced all his property in this deed, it is nevertheless, 
as appears on its face, a deed of trust, reserving to himself 
the right of redeeming the property by a given time, which 
right will continue until the trust shall have been executed. 
That the deed does not postpone the creditor’s right to sue 
on his demand, is not material under the circumstances here 
presented ; for, practically, there can be but little difference 
between denying the right to sue, and depriving him of all 
means of satisfying his judgment in the event his suit should 
result in one in his favor. Aside, however, from the post- 
ponement of the creditors, and reserving the right of redemp- 
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tion, we could not assume that the provisions in this deed 
would prove beneficial to any of the parties, taking into 
consideration that all the property of the grantor is conveyed, 
with the right of a majority in interest of the beneficiaries to 
say when it shall be sold. We cannot assume that the 
property in the deed will pay all the demands mentioned in 
it, and this litigation is very persuasive to the contrary, 
Suppose it falls short; the preferred creditors may.say, we 
will not accept, because, having no power to order a sale, we 
may be postponed by a majority in interest to an indefinite 
period ; for the interest of those whose claims would be left 
unsatisfied by a present sale, would prompt them to wait 
until the appreciation of the property from its natural 
increase, or rise in value in the market, or the rents and 
profits of it under the control of the trustee, would make it 
pay their demands—and thus, for the benefit of a majority in 
interest, they are made to incur the risk of its depreciation, 
and compelled to submit to this delay. The majority may 
say, if we assent, others are preferred before us, and the effects 
may be éxhausted before our claims can be reached ; whereas, 
by dissenting, the deed cannot be valid, because it provides 
that a majority in interest shall concur in ordering a sale— 
thus all the creditors shall be placed upon an equality. Thus 
it is that no legal presumption of assent can be indulged, 
because the court cannot see that the provision would be 
beneficial to a majority. 

We would here take occasion to remark, that deeds con- 
taining provisions of this character, embracing all the 
grantor’s property, and providing for the right of redeeming 
on the part of the grantor, may readily be made instruments 
of fraud on the part of the grantor in delaying and hindering 
the collection of his debts, by presenting alternatives requiring 
their acceptance, and making the interest of each so operate 
upon that-of the other as to work very great delay. Had 
the deed, in this instance, provided that those who should 
assent to it should take, and should have power to direct the 
execution of the trust, although a majority in interest should 
decline accepting, it would have been to the interest of all 
parties to have accepted, because of this adroit provision that 
a majority in interest could control the sale. The preferred 
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minority would accept, because, on their failure, the majority 
would take and exhaust the property; and the minority 
having accepted, the majority must accept, because, if not 
sufficient to satisfy all the demands, or to reach theirs after 
satisfying the minority, they can have the property held up 
and thus avail themselves of the chances of its appreciation 
as above shown. ‘Thus the grantor obtains all the indulgence 
he desires, all the while having the right to redeem, and 
exempting his property thus tied up from liability to his other 
creditors. Whether such a conveyance can be supported 
may well be questioned, and we leave it an open question, 
since the facts of the case before us do not involve it. 

Coming next to the facts of the case, we are satisfied they 
do not show that a majority in interest of the persons pro- 
vided for assented. Duren and the complainant constitute 
such a majority, and it is very clear that neither of them had 
assented before the bill was filed. Duren says, in his answer, 
that he looked to the deed for indemnity, &c.—spoke of it 
publicly, &c.; but he no where says that he notified the trustee 
of his acceptance. Indeed, the evidence of Maury clearly 
shows that he was making preparation to assail the deed by 
filing a bill after the complainant’s bill was filed, and that 
before that time he had requested said Maury to consult an 
attorney in his behalf, who did so, and reported the result. 
We think it clear, from the whole record, that he did not 
accept by notifying the trustee before Shearer’s bill was 
filed; and this being an affirmative fact, he should have 
shown it, if it existed. Indeed, his answer assumes that he 
did not deem such notice essential. But, without it, the 
trustee does not become his bailee—he is vested with a power 
subject to revocation, and which is revoked by the attaching 
creditor who acquires a licn.—See the cases on the brief, 
especially Lockhart v. Wyatt, 10 Ala. 235. 

The deed then of the 17th of April, 1850, of Loftin to 
Saunders, must be regarded as interposing no obstacle to sub- 
jecting the property to the satisfaction of the complainant’s 
demand. 

Let the decree be reversed, and the cause remanded, to be 
proceeded in as above indicated. 
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MOBLEY vs. BARNES er At. 


1. In trover for the conversion of a slave, the declaration of defendant’s ven- 
dor, “that he had promised to give the slave to the plaintiffs,” is not admis- 
sible evidence against defendant, being neither explanatory of possession, nor 
in disparagement of title. 


APPEAL from the Circuit Court of Chambers. 
Tried before the Hon. Ropert DouGHERTY. 


Trover by Aramanus L. Barnes and Eldridge M. Barnes 
against Warren L. Mobley, for the conversion of a slave 
named Baze ; plea, the general issue, with leave to give any 
special matter in evidence. For the former report of the case, 
see 21 Ala. 232-9. 

The bill of exceptions in the present record states, that the 
plaintiffs, on the trial, “adduced evidence tending to show 
that the negro in controversy was the property of their grand- 
father, Jethro Mobley, at and before John Barnes, their father, 
married a daughter of said Jethro, which marriage occurred 
in Georgia in the year — ; that soon after said marriage, said 
Jethro gave said negro to said John Barnes, and that she re- 
mained in his possession until, at, and after the death of his 
said wife; that soon after the death of Mrs. Barnes, who was 
plaintiffs’ mother, said Jethro Mobley went to the house of 
said John Barnes, and told him, ‘that he was a wild young 
man, that it would he better for him to let him (said Jethro) 
have the plaintiffs, said negro, and the bed and bed-clothes, 
and that if he would do so, he (said Jethro) would take care 
of plaintiffs, and would take care of said negro for the benefit 
of plaintiffs, and at his death would make plaintiffs equal to 
his own children’; (and the evidence was conflicting as to 
whether said John Barnes gave the said negro to said Jethro 
or to his children ;) that said John Barnes assented. thereto, 
and said Jethro thereupon took said negro and plaintiffs, and 
hired them out annually for several years for the declared bene- 
fit of plaintiffs. At this stage of the evidence, the plaintiffs 
offered to prove by a female witness, that Jethro Mobley told 
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her, that he had ptomised to raise plaintiffs, and to educate 
them, and to give them the negro alluded to, as she thinks. 
To this evidence the defendant objected, on the ground, that 
it was illegal and irrelevant, and was the mere declaration of 
a third person, and not admissible evidence against the de- 
fendant ; but the court overruled the objection, and admitted 
the evidence, and the defendant excepted.” The defendant 
then offered in evidence a bill of sale of the negro, from Jethro 
Mobley to himself, dated January 1, 1835. 

The admission of the evidence of the female witness, as to 
the declarations of Jethro Mobley, is the only error assigned, 


JAMES KE. Betser,’ for the appellant, contended that the 
declarations were not admissible against the defendant, be- 
cause, Ist, Jethro Mobley himself was a competent witness, 
and therefore another person could not depose to his declara- 


tions (1 Stew. & Port. 220; 4 Port. 253; 9 Mete. 471) ; 2d, _ 


because they were merely narrative of a past fact, and not 
admissible as part of the res geste (20 Ala. 123; 17 ib. 366; 
8 ib. 650) ; and, 3d, because they were not shown to have 
been made anterior to the defendant’s bill of sale (2 Phil. Ev. 
C. & H.’s Notes, pp. 655-6). 


Wo. H. Bares, contra, insisted, Ist, that as Jethro Mobley 
was shown to have once had possession, the presumption is, 
that his possession continued until he is proved to have part- 
ed with it (1 Greenl. Ev. § 42), and therefore his declarations, 
made while,in possession, were admissible evidence as ex- 
planatory of his possession (Barnes v. Mobley, 21 Ala. 239 ; 
4 ib. 40; 17 i. 222; 18 ib. 201, 343, 822) ; 2d, that they were 
admissible evidence as against defendant, because in disparage- 
ment of his vendor’s title (21 Ala. 139; Nelson y. Iverson, 
17 ib. 232 ; 1 Greenl. Ev. §$ 190). 


GOLDTHWAITE, J.—The declarations of persons not 
parties to the suit are, in general, mere hearsay, and for that 
reason are inadmissible, unless made under circumstances, or 
offered in connection with testimony, which would render 
them competent. In the present case, the bill of exceptions 
shows, that the person by whom the declaration was made 
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was in possession of the slave to which ft related, at two 
different periods, but it does not show, either directly or 
inferentially, that the declaration was made at either of those 
periods, and it could not for that reason be regarded as part 
of the res geste. But, if he had been in possession, it would 
have made no difference, as the declaration was not explana- 
tory of the act of possession, but narrative of a past occur- 
rence.—1 Greenl. Evy. § 110. 

But it is said, that the declaration was made by the party 
under whom the appellant claimed—was in disparagement of 
his own title, and therefore binding on his vendee. An 
admission by one, that he had promised to give certain 
property to another, cannot, in any aspect in which it can be 
considered, be deemed a repudiation of his own title by the 
party making the admission. On the contrary, it rather 
implies that he regarded the ownership as in himself when he 
made the promise, and is very different from the declarations 
which were held to be competent evidence on that ground 
when the case was last here.—Barnes v. Mobley, 21 Ala. 232, 
239. There they were made by the vendor in possession, 
before the sale, and were admissions directly recognizing the 
title of the appellants, and for that reason were good against 
the vendee. 

Our conclusion is, that. upon the facts as stated in the 
record, the court erred in receiving the evidence objected to. 
Its judgment is, therefore, reversed, and the cause remanded. 


Rice, J., having been of counsel, did not sit in this case. 





HALL er a. vs. HOLCOMBE. 


1. In an action (under the Code) for the recovery of land, a plea in abatement, 
setting up the pendency of a former suit brought by plaintifis and others 
to recover the same land, is fatally defective on demurrer. 


APPEAL from the Circuit Court of Shelby. 
The record does not show the name of the presiding judge. 
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Tuls action was brought by the appellants, on the 19th 
January, 1853, to recover a certain tract of land, which is 
particularly described in the complaint, together with damages 
for its detention. The defendant pleaded in abatement the 
pendency of a previous action of trespass, brought by plain- 
tiffs and others against him, for the recovery of the same 
land. To this plea the plaintiffs demurred, but the court 
overruled the demurrer, and, on their declining to plead over, 
rendered judgment quashing the complaint; and the judg- 
ment on the demurrer is now assigned for error. 


MorGan & MartIN, for the appellants. 
WHITE & PARSONS, contra. 


CHILTON, C. J.—The plea in abatement in this case is 
clearly bad, and should have been so held upon demurrer.— 
Athongh the former action was brought to recover the same 
land, it shows that it was brought by other persons than 
those who are the present plaintiffs. True, the present plain- 
tiffs unite with them ; but this makes no difference: the legal 
presumption is, that it was properly brought, and hence that 
it is not brought upon the same title; as the rule is, that all 
the plaintiffs must recover, or none of them can.—1 Chitty’s 
P1.66; Adams on Hj. 299, and notes; Patton v. Crow, at 
the present term. Assuming, therefore, that the former action 
is well brought, it is upon a joint right of all the plaintiffs 
to that snit—a title different from that to be tried in this 
suit. 

Aside, however, from this objection, the case falls within 
the decision of this court in Hall and Wife v. Wallace, 25 
Ala. Rep. 438. 

Judgment reversed, and cause a 
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CARVER vs. HALLETT. Executor, &c. 


1. An order of the probate court, made on the application of two co-executors, 
for the allowance to each of a specified sum as annual compensation for his 
services in the management of the estate, willl not support an action at law 
in favor of one of them, or his assignee, against the other. 


APPEAL from the City Court of Mobile. 
Tried before the Hon. ALEx. McKInstry. 


THE complaint in this case was as follows : 
“Thomas J. Carver, assignee of} The plaintiff claims of 


Robert L.’ Walker. | the defendant, as executor 

vs. - lof Joshua Kennedy, de- 

William R. Hallett, executor of | ceased, the sum of two 
Joshua Kennedy. | thousand, seven hundred 


and fifty-five dollars, amount of compensation forthis services 
as executor of, the estate of said Joshua Kennedy, as allowed 
by the decree of the Orphans’ Court of Mobile county, ren- 
dered on the 3d day of December, 1845, with interest on said 
sum: which claim has been assigned to plaintiff.” 

In support of his complaint, at'the trial, the plaintiff offered 
in evidence an order of the Orphans’ Court of Mobile county, 
in these words : 


“In the estate of ) Orphans’ Court of Mobile Co. 
Joshua Kennedy, deceased. \ December 3, 1845. 


“On the application of the executors that an annual 
compensation be allowed them for services in the management 
of said estate, it is ordered, that a compensation of three 
thousand dollars per annum be allowed to Wm. R. Hallett, 
one of the executors, in lieu of commissions, for his attention 
and services in the management of said estate, to commence 
from the date of his letters testamentary ; and it is further 
ordered, that a compensation of three hundred dollars per 
annum be allowed to Robert L. Walker, the other executor, 
in lieu of commissions, for his attention and services in the 
management of said estate, to commence from the date of his 
letters testamentary.” 
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The plaintiff also proved the assignment of this claim by, 
said Walker to himself before the institution of this suit.— 
On an agreed statement of facts, which it is unnecessary to 
notice further, the court gave judgment for the defendant, 
andits judgment is now assigned for error. 


Joun A. Curupert and P. Hamitron, for the appellant. 
E. 8S. DARGAN, contra. 


GOLDTHWAITE, J.—If the order of allowance had 
been putin the shape of a judgment, against the estate, or 
against the co-executor, we should then have had great doubt 
whéther it would serve as a foundation for a suit at law, which 
must rest upon a legal demand. We incline to the opinion, 
that an order of such a character is so connected with the 
administration, that it could be enforced only through the 
medium of the court which controlled the estate ; but it is 
unnecessary, in the present case, to go so far, as the order of 
the Probate Court, on which it was based, was simply one 
which ascertained the amount to be allowed to the executor 
as compensation for his services. There was no judgment 
against the co-executor—no direction even that he should 
pay it ; and it therefore creates no legal liability as against 
him. Asa judgment, it was void.—Hughes v. Mitchell, 19 
Ala. 268. If Walker had not the funds in hig hands to pay 
it, the Probate Court, by virtue of its general powers over the 
estate, might have directed it to be paid by the other execu- 
tor, and enforced the payment by attachment; but the order, 
in the shape in which it is, creates no demand which can be 
enforeed in a court of law against him. 

As the order would not have authorized the party in whose 
favor it was made to recover upon, it, his assignee stands in 
no better situation; and in rendering judgment for the 
defendant, in a suit where the evidence showed that the 
plaintiff had not the right to recover upon any state of the 
pleadings, there was no error. 

Judgment affirmed. 
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MILLER anp WIFE vs. FLOURNOY’S HEIRS. 


1. Although the last clause in a will must prevail over a preceding clause which 
cannot be reconciled with it, and the particular intent must yield to the gen- 
eral, when the two are equally apparent, and so repugnant that both cannot 
stand ; yet the great and cardinal rule of construction is, to give effect, if 
possible, to every part of the will. 

2. By the fourth clanse of his will, testator directed his wife to keep together 
ufder her care and protection all his children. and ‘for the better enabling 
her to do-sa,” gave her during her widowhood, or until his youngest child 
attained its majority. * the control and ue of any five negroes not otherwise 
Gisposed of, to be by her selected”; by the fifth clause, he beqeuathed four 

slaves to his wife durtag her natural life or widowhood, and on her death or 

to his children Georee, William. Marcus, Augustus and Eliza ; and 


marriage to 
the ninth cianse was in these words: ‘J will and bequeath unto my said 


wife, aad my children George, Willian, Marcus, Augustus and Eliza, and to 
their heirs forever, all the rest and residue of my personal estate, to be 


re alike, in the manner herein- 








equally Civided among them. share anc 


after mentioned ond described : and that each of my said children shall, upon 





arriving wt full age in law, be entitled to demand from my executors their 


just distributive share of-said estate in this clause mentioned, to be ascer- 
tained and determined upon a fair valuation ofall my property herein refer- 
red to. at the time of his or her majority, by any three disinterested slaye- 
holders of the county ; always counting my said wife asa child, it being 


y tli my children equally interested in the 


miu intention ta make ker anc 


disposition oj iny estate, including the fise negroes hereinbefore men- 
tioned in the third ( fow-th ?) clause, as reserved for the use of my wife 
Field, that the slaves mentioned in the fifth clause were not 


and jamily 


included in the general residnary clause, but, on the marriage of the widow, 


passed to the children to whom they were specifically bequeathed. 
AppEAL from the Court of Probate of Chambers. 


In the matter of the appellants’ petition for the distributive 
share of Mis. Milier (formerly Mrs. Flournoy) in the estate 


Mlic 


of her former deceased husband, Mareus A. Flournoy, whose 
will contained the following clauses, in addition to others 


which have no bearing on the case : 

“Fourthly.—It is my will and desire also, that my wife, 
Eliza A. Flournoy, shall keep together, and with her and 
inder her care and protection, all my children; and for the 


better enabling her to do so, it is my will and desire, that she 
shall have the control and use, free from any charge or expense, 
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of any five negroes, to-wit, three women, one man and one 
girl, to be by her selected from all my negroes ‘not here- 
in otherwise disposed of, at the time of my death, until my 
youngest child living at the time of my decease shall arrive 
at the age of twenty-one years ; provided. however, that my 
said wife is only to have power and control of said five 
negroes during her widowhood. 

 Fifthly.—It is also my will and desire, and (J) so direct, 
that old Shadrach, old Lucy, Duke, Nancy (wife of Duke), 
and the present and future issue and increase of said females, 
shall be and remain with my said wife, during her natural life 
or widowhood ; and at the death or marriage of my said wife, 
I give and bequeath said negroes in this clause mentioned to 
my children, George Flournoy, William Flournoy, Marcus 
Flournoy, Augustus Flournoy, and Eliza Flournoy, and such 
other children as | may hereafter have.” 

Sixth.—*pecific legacy of slaves to Thomas F. Flournoy. 

Seventh.—Specific legacy of slaves to Robert W. Flournoy. 

Highth.—Specifie legacy of slaves to Mary Ann Caldwell 
(formerly Flournoy) and the heirs of her hody. 

Ninthly.—I will and bequeath to my wife, Eliza A. Flour- 
noy, and my children, George M. I. Flournoy, William, M. 
‘lournoy, Marcus A. Flournoy, Augustus S. Flournoy and 
Eliza A. Flournoy, and to their heirs forever, all the rest and 
residue of my personal estate, to be equally divided among 
them, share and share alike, in the manner hereinafter men- 
tioned and described ; and that each of my said children shall, 
upon arriving at full age in law, be entitled to demand, from 
my executrix and executors, hereinafter named, their just 
distributive share of said estate in this clause mentioned, to 
be ascertained and determined upon a fair valuation of all 
my property herein referred to, at the time of his or her ma- 
jority, by any three disinterested slave-holders of the county 
of Chambers ; always counting my said wife Eliza as a child, 
it being my intention to make her and all my children equal- 
ly interested in the distribution of my estate, including the 
five negroes hereinbefore mentioned in the third (?) clause as 
reserved for the use of my wife and family.” 

The court below decreed, that Mrs. Miller was not entitled, 
under the general residuary clause, to share in the negroes 
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specifically bequeathed by the fifth clause: to which ruling 
of the court the appellants excepted, and they now assign it 
for error. 








Ricwarps & Faker, for the appellants : 

The words of a will are to be construed literally, so as to 
earry into effect the intention of the testator.—Bell and Wife 
v. Hogan, 1 Stew. 536. Ifall the provisions of the will.are 
irreconcilable with each other, the last clause must prevail. 
Moore v. Dudley and Wife, 2 Stew. 170; Hunter v. Green, 
22 Ala. 329. When a general and a particular intent are 
equally apparent on the will, and so repugnant to each other 
that both cannot stand, the particular must yield to the gene- 
ral intent.—Stallsworth v. Stallsworth, 5 Ala. 143. 

The application of these principles to the case at bar, 
shows that the court below erred in its decree. The testator 
here declares his intention, by the ninth clause, to make his 
wife and all his children equally interested in his estate ; while 
other portions give specific legacies to certain children. The 
entire will can stand, and all its clauses be reconciled, by ap- 
praising all the property, including the specific and residuary 
legacies, and thus ascertaining the whole value of the estate, 
and then equalizing the legacies out of the residuary clause. 
But, if the several clauses are so repugnant that they cannot 
be thus reconciled, then, it is insisted, the general intent ap- 
parent on the face of the will, and clearly expressed in the 
ninth clause, viz., to make the widow and children equal in 
the distribution of the estate, must prevail over the particular 
intent indicated in the specific legacies. 


No counsel appeared for tle appellees. 


CHILTON, C. J.—We fully concur with the counsel for 
the appellants, that the last clause in a will is to prev ail over 
a preceding clause* which cannot be reconciled with it ; and 
also in the proposition, that where there is a general and a 
particular intent, equally apparent upon the will, and so 
repugnant that both cannot stand, the particular must yield 
to the general. But the great and cardinal rule which should 
govern in the construction of wills, as well as other instru: 
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ments, is, to give effect, if possible, to every part of it.—Stalls- 
worth v. Stallsworth’s Ex., 5 Ala. Rep. 148. 

Whien we consider all the provisions of this will together, 
we entertain no doubt as to the true intent and meaning 
of the testator. The ground of the complaint by the appel- 
lants is, that they have been excluded from a share of the 
slaves embraced in the fifth item of the will, which declares, 
that these slaves, with their future increase, &c., shall be and 
remain with the testator’s wife, to use his own language, 
“daring her natural life or widowhood ; and at her death, or 
marriage, I give and bequeath said negroes, in this clause 
mentioned, to my children, George, William, Marcus, Augus- 
tus, and Eliza A.. Flournoy, and such other children as I ‘may 
hereafter have.” 

The widow has since married, and by the terms of the be- 
quest, the slaves go to the children named. Is there any 
thing in the ninth or residuary clause of the will, which re- 
quires this hequest to give way, and which thwarts this clear- 
ly expressed desire. That clause is as follows: “ Ninthly-—— 
I will and bequeath unto my wife, Eliza A. Flournoy, and to 
my children George, William, Marcus, Augustus,-and Eliza 
A: Flournoy, and to their heirs forever, all the rest and residue 
of my personal estate, to be equally divided’ among them, 
share and share alike. in the manner hereinafter mentioned 
and described : and that each of my said children shall, upon 
arriving. at full age in law, be entitled to demand, of and from 
my executrix and executors, hereinafter named, their just dis- 
tributive share of said estate, in this clause mentioned, to be 
ascertained and determined upon a fair valuation of all my 
property herein referred to, at the time of lis or her majority, 
by any three disinterested slaveholders of the county of Cham- 
bers ; always counting my said wife Eliza as a child, it being 
my intention to make her and all my children equally inter- 
ested in the disposition of my estate, including the five negroes 
heretofore mentioned in the third (fourth ?) clause as reserved 
for the use of my wife and family.” 

in this clause, the testator evidently alludes to the resi- 
duuin of his personal estate. including the five slaves which the 
wife is authorized by the fourth clause of the will to select 
and retain during widowhood, to enable her to provide for 








728 ALABAMA. 





Taylor v. Morrison. 





keeping the family together. This estate is to be equally 
divided among them, share and share alike, in the manner 
thereinafter mentioned and described—to-wit, “to be ascer- 
tained and determined, upon a fair valuation of all my proper- 
ty herein referred to” (that is, as we understand it, referred 
to in this ninth clause) by three disinterested slaveholders, 
counting his wife as a child, it being his intention to make 
her and all his children equally interested in the disposition 
of his estate, (that is, of the estate.here alluded to, and about 
the division of which he was tnen providing,) including the five 
negroes mentioned in the fourth clause as reserved for the 
use of the wife and family. Confining this equality of dis- 
tribution to the residuum of the personal estate, the whole 
difficulty vanishes. If by the “ disposition of his estate,” the 
testator meant his entire property, why does he add “ inelu- 
ding the five negroes”? The inclusion of these, shows that 
the other bequests were excluded, upon the maxim, “ inclusio 
unius exclusio alterius,” and plainly limits the meaning of the 
testator to his residuary personal estate of which he was dis- 
posing by the ninth clause. The construction contended for 
by the appellants would defeat the will, and leave the. parties 
pretty much in the same condition as ifnone had been made. 
It would render nugatory the conditional legacies given to 
the wife, which were made dependent upon her remaining a 
widow. We think the Probate Court decided correctly. 
Judgment affirmed. 





TAYLOR vs. MORRISON. 


1. A surety, who receives from his principal a mortgage, or other security, is 
regarded as a trustee for his co-surety, and held to the exercise of the duties 
which attach to that relation; and if he afterwards, without the consent of 
his co-surety, surrenders or abandons the security, merely because the mort- 
gagor objects to giving up the property, he cannot obtain contribution from 
his co-surety. 

2. An abstract charge, which asserts a correct legal proposition, is no ground 
for reversal, when the record shows that it could not have misled the jury. 
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AppraL from the Circuit Court of Cherokee. 
Tried before the Hon. ANDREW B. Moore. 


Matruew J. Turney, for the appellant. 
White & Parsons. contra. 


GOLDTHWAITE, J.—This was a suit by a surety against 
his'co-surety for contribution. The record shows, that the 
plaintiff received from the principal debtor full indemnity by 
mortgage. This mortgage he released, and received therefor 
a promissory note. The mortgage enuring to the benefit: of 
all the sureties, the one who received it must be regarded as 
a trustee for the other, and is bound to the exercise of the 
duties which attach to that relation——Theobald on Prin. & 
Sur. 95, 98; Baker v. Briggs, 8 Pick. 129; Haynes v. Wood, 
4 John. Ch. 129. The security which the plaintiff received 
he had no right to abandon, or part with, without the consent 
of the other party who was interested in it, for no other 
reason, than that the mortgagor, or his personal representa- 
tive, objected to giving up the preperty. The right of contri- 
bution results from natural equity (White v. Banks, 21 Ala. 
705; Tyus v. DeJarnette, at the present term); and whenever 
the equity, upon which the right is based, is rebutted, it can- 
not be enforced. In the case made by the record, the surety 
who is claiming contribution is shown to have received full 
indemnity, which he has parted with without cause; and 
having done this, it would be against all equity to allow him to 
call upon the co-surety to bear the consequences of his neglect. 

But, it is said, there was no evidence of fraud, and there- 
fore the charge of the court, to the effect that the plaintiff 
was estopped from setting up the fraud to avoid the effect of 
the deed, was abstract. We see no evidence on the record 
that the deed was fraudulent; but an abstract charge, when 
it asserts a correct legal proposition, is no ground for rever- 
sal, unless it tended to mislead the jury (Hughes v. Parker, 
1 Port. 139; Towns v. Riddle, 2 Ala. 694), which it could 
not do in this case. 

Judgment affirmed. 


Rick, J., having been of counsel, did not sit in this case. 
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MINELL & Co. vs. REED et At. 


1. The holder of endorsed mercantile paper before maturity. is presumed 
in law to have acquired it Jona fide and for valuable consideration ; and 
the party who secks to defend against it, by reason of some payment, set-off, 
or equity against the payee or some intermediate holder, is required to show 
that the holder did not give value for it, or to raise a presumption of that 
fact sufficient to require an explanation from the holder of the manner in 
which he received it. 

A deed of trust, if properly recorded, is constructive notice of the lien in 
all contests respecting the property ; but this consfructive notice does not 
run with mercantile paper, secured by the decd. so as to charge a bona fide 
holder before maturity with knowledge of its recitals: if there is nothing 
on the face of the paper itself which could give the holder such notice, or 
put him upon inquiry, he cannot be affected by any payments, discounts, | 
sets-off or equities existing between the antecedent parties. 


Las 


APPEAL from the Chancery Court at Montgomery. 
Heard before the Hon. J. W. LrEsesne. 


Tuis bill was filed by the appellants, on behalf of them- 
selves and the other creditors of Oliver Reed, deceased, 
against his heirs-at-law and administrator, to set aside certain 
alleged frauduleat conveyances made by their debtor in his 
lifetime. The complainants’ debt, as evidenced by the exhibit 
to their bill, was a promissory note for $955, executed by said 
Oliver Reed and one J. S. Carter, due the first day of Jan- 
nary, 1838, negotiable and payable at the Branch Bank at 
Mobile. to the order of John H. Thorington, by whom it was 
endorsed in blank ; but the bill does not anywhere allege the 
time at which the complainants became the holders of said 
note. 

The defendants set up several distinct defences to the bill. 
alleging, among other things, that the note which the com- 
plainants held against said Oliver Reed, with others of even 
tenor and date, was given for the purchase money of a tract 
of land sold by said Thorington to said Reed and Carter ; 
that said vendees, at the samme time, executed to said Thor- 
ington a deed of trust, or mortgage, containing a power of 
sale, to secure the payment of said notes; that under said 
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power of sale, said Thorington sold said land. at public auc- 
tion, for a sum exceeding the agéregate amount of the notes 
then due and unpaid ; and respondents insist that this operated 
a payment and extinguishment of said notes. The defendants 
admitted, that the note on which complainants founded their 
bill was, after its maturity, in the hands of said complainants, 
or their attorney; “but at what particular time-—-whether 
before or after its maturity—said note came to the hands of 
complainants, defendants neither know, nor have any infor- 
mation, and therefore can express no belief on that point.” 

A letter from Henry B. Holcombe, assistant commissioner 
of the Branch Bank at Mobile, to one of the attorneys in 
this case, which was, by consent of the parties, “ considered 
and treated as his deposition, subject to objection on the 
ground of the irrelevancy of the testimony,” gives the follow- 
ing “history of the note” held by complainants, “as shown 
by the records of said Bank:” “It was received from the 
Mechanics’ Bank, New York, for collection, and entered on 
the books on the 29th December, 1837 ; protested for non- 
payment on the 4th January, 1838, and enclosed in a letter 
to John Leonard, Esq., cashier, by D. H. Burke, clerk ofthe 
‘Bank, on the Sth January, 1838. John W. Townsend was 
the notary public of the Bank at the date of the maturity of 
the note ; but I am without the means of declaring from the 
record that he protested it: it may have been protested by 
some other notary, though it is highly probable the regular 
notary of the Bank did it. Mr. Townsend is dead. I hope 
the information furnished may be sufficient, as it is all the 
books appear to contain in reference to the note.” 

The chancellor held, that the sale under the deed of trust 
by Thorington constituted a full and complete payment of 
the note; and he therefore dismissed the bill, with costs. 

The decree of the chancellor is now assigned for error. 


Martin & Baupwiy, for the appellants. 
Wiuurams & Cocker, and Betser & Rice, contra. 


CHILTON, C. J.—The decree of the chancellor ‘in this 
case cannot besupported. Itis shown that, when Thorington 
sold. the lands embraced in the mortgage, and indeed before 
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this note fell due, he had parted with this paper, , and that - it 
had come to the possession of the appellants. The letter of 
H. B. Holcombe, which is admitted as evidence, shows that 
the paper, which is mercantile, had been endorsed by Thor- 
ington to Minell & Co., and had been deposited in the Bank 
at which it was ay able by their endorsee, the Mechanies’ 
Bank of New York, on the 29th December, 1837, two days 
before its maturity ; and that after it was protested, it was 
returned, on the 5th January, 1838, to said Mechanics’ Bank. 
Now, it is well settled, that where a party shows he is the 
holder of endorsed mereantile paper before it falls due, the 
law presumes he holds it ona fide and for a valuable consid- 
eration, and requires the party who seeks to defend against 
it, by reason of some equity, set-off. or payment, existing 
against, or made to the payee, or some titermediate holder, 
toshow that the holder did not give value for it, or to raise 
a presumption of that fact, requiring an explanation of the 
manner in which he acquired it. 

In the case of Swift v. Tyson, 16 Peters 1, this doctrine is 
distinctly asserted, and is cl: assed among the fundamentals of 
the law, and it is affirmed by this court in Pond v. Lockwood, 
8 Ala. G74. As there is not a particle of evidence in this 
record that Mineli & Co. did not gite value for this note, and 
as the law implies they did give value in the absenee of 
rebutting testimony, it follows that, in legal contemplation, 
they were the bona jde holders of this demand, (having 
acquired it before it fell due.) when ® is alleged that payment 
was made to Thorington, and that such payment cannot be 
set up against them. 

The position that the deed eave Thorington power to pay 
himseif by a sale,and that the appellants held the ndtc subject 
to this power, cannot be supported. The deed, properly 
recorded, was constructive notice as éo the Hen upon the 
property in all contests as to 7#; lut that it should run with 
mereantile paper, and gions charge all persons with 
a, sppaterinal of its recila’s, so as to affect the rights of bena 
jide hoiders of such paper, isa proposition to w lich we cannot 
su! iia. In the mercantile world, parties negotiate upon 
the faith of rights which result from the face of the paper 
itself and the genuineness of the signatures. If they receive 
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it in due course of trade, before it falls due, and are thus 
bona fide holders for value, and the face of the paper shows 
nothing which could give them notice, or put them upon 
inquiry, they are exempt from payments, discounts, sets-off, or 
equities, existing between the antecedent parties. 

As the court is not full, (Justice Goldthwaite not sitting in 
this cause,) and Justice Ligon is on the eve of quitting the 
bench, I have not time ailowed me to give the other questions 7 
presented by the argument of counsel the iadiaoaliiee they 
deserve ; and as they were not decided by the chancellor, and 
may possibly be made to’assume a different shape in the court 
below upon another trial, we have deemed it proper to con- 
fine our opinion to the question of payment, as to which we 
entertain no doubt. 

Let tie decree be reversed, at the cost of the appellee 





ELLSWORTH vs. TARTT. 


1. If the seyeral proprictors of diverent portions of a public line of travel, by 
agreement among themselves, appoint a common agent at cach end of the 
route. to receive the fare and give through tickets, this does not, of itself, 
constitute them partners as to passengers who purchase through tickets, 
so as to reuder eaeh one liable for losses occurring on any portion of the line. 

° 


Error from the Circuit Court of Montgomery. 
Tried before the Hon. Ropert DouGcHerty. 


AcTION ON THE CASE against a common carrier, to recover 
damages for the loss of plaintiff’s trunk and its contents. 
The facts proved on the trial, so far as they are material to 
an understanding of the case as here presented, were as 
follows: The plaintiff, in traveling from Mobile to Charleston, 
purchased at the stage-office in Montgomery a through ticket 
from that city to Charleston, and traveled by railroad to 
West-Point, the eastern terminus of the road; at that point 
the passengers, with their baggage, were transferred to 
coaches, in which they proceeded towards Atlanta, Georgia ; 
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on arriving at Lagra ange, Georgia, the coaches 1 were changed, 
and on reaching a station beyond that place it was discovered 
that plaintiff’s trunk was missing. The plaintiff was travel- 
ing under the charge of Mr. Pratt, and the defendant was on 
the line at the time. Mr. Pratt informed the defendant of 
the loss of the trunk, as soon as it was discovered ; and the 
defendant thereupon told Pratt that he was one of the pro- 
prietors of the line of coaches, promised to have diligent 
search made for the trunk. and wrote his name across a 
memorandum containing a list of the articles in it. The 
defendant was the proprietor of the line of coaches which ran 
between West-Point and Lagrange, while the route between 
Lagrange and the station at which the loss of the trunk was 
first discovered was owned by Peters & Beman ; and the bill 
of exceptions states, that the “evidence tended to show that 
the said Peters & Beman’s line was separate from that of 
defendant—that defendant had no interest in their line of 
coaches and horses, and that they had no interest in his line.” 
There was evidence, also, tending ‘to show that plaintiff’s 
trunk was lost beyond Lagrange, on that portion of the line 
which was owned by said Peters & Beman. 

The court charged the jury, “ that if they believed from the 
evidence that plaintiff left Montgomery, in this State, for 
Charleston, South Carolina, and traveled with a® through 
ticket, and that defendant received, or was to receive, under 
any contract or agreement, any part of the money paid for 
said through ticket by plaintiff, and that defendant was the 
proprietor of any portion of the route over which plaintiff 
traveled in going to Charleston, then the defendant was, as 
to the plaintiff, a co-partner with the proprietors or owners 
of the other portions of the route; and that if plaintiff’s 
trunk contained her baggage, and was lost on any portion of 
the route between Montgomery and Charleston, then defend- 
ant was liable to plaintiff for the value of the trunk and its 
contents.” To this charge the defendant excepted, and he 
now assigns it for error. 





Nat. Harris, for the appellant : 


To charge the defendant with the loss of plaintiff’s trunk 
and its contents, it was necessary for the plaintiff to show, 
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either that they were lost by the defendant, or that he was a 
co-partner with the person by whom they were lost. The 
mere fact that the several proprictors of the different portions 
of the route for transporting passengers between Montgomery 
and Charleston employed the same agent to collect their fare, 
did not make them all partners, cither amongst themselves, 
or as to third persons: there was no communion of profits 
between the several proprietors.—Collyer on Partnership, 
§§ 18, 21, 22; Porter v. McLure and Tourtellot, 15 Wend. 
187; Jackson v. Robinson, 3 Mason’s R. 141. 


Warts, JupGE & JACKSON, contra: 

The evidence tended to show that the defendant was inter- 
ested in the proceeds of the through ticket to Charleston ; 
and the fact that he owned the coaches and horses of a por- 
tion of the route only, did not, as to third persons, destroy 
his liability as a partner with the proprietors of tbe other 
portions : the through-ticket arrangement made him liable to 
any passenger bearing a through ticket.—Story on Bailments, 
§ 506; Champion v. Bostwick, i8 Wend. 175; Bostwick v. 
Champion, 11 7. 580; Fairchild v. Slocum, 19 2b. 329. If 
Kilsworth was not interested in the through ticket, why did 
he not demand pay of the passengers? He was on the line 
at the time of the loss: le made no objection to the through 
ticket, but recognized his liability in case of loss; he told the 
witness Pratt that he was interested “in the line”, and wrote 
his name on the list of articles in the trunk, for the purpose 
of showing the passenger to whom to look in case of the 
ultimate loss of the trunk. 


GOLDTHW AITE, J.—The record shows that, on the 
trial below, the evidence established the fact, that the plain- 
tiff purchased a through ticket from Montgomery to Charles- 
ton, and that over a portion of the route between those points, 
the defendant (Ellsworth) was the proprietor of a line of 
stages ; and it further shows that, by virtue of such tieket, he 
recognized the right of the plaintiff to be carried as a pass- 
enger in the stages over his part of the route. Upon this 
evidence, we regard the charge of the court as asserting the 
proposition, that if the defendant was to receive any portion 
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of the money paid for the through ticket, it made him a 
partner with all the other proprietors along the entire route, 
and rendered him responsible for losses occasioned by the 
negligence of any one of them. 

The general rule is, that to constitute a partnership inter se 
between two or more, there must be a joint understanding or 
agreement, the effect of which is to make cach a participator 
in the projits and losses.—3 Kent’s Com. (7th ed.) 20; Gow 
on Part. pp. 14,15; Post v. Kimberly, 9 John. 495. But 
individuals. seem not partners iis between themselves, 
may occupy a position which renders them liable to third 
persons as wiih as where two or more hold themselves out 
to the public as joint partners, and are trusted as such ; or 
where there is a participation in the profits as principals, 
although by agreement between themselves they are not 
inter se to be liable as partners.—Bostwick v. Champion, 
11 Wend. 572; S. C. 18 i. 175. And in some cases it has 
been held, that an agreement, by which one is to receive an 
interest in the profits by way of compensation for his services, 
makes him a partner as to third persons (Grace v. he 
2 W. Black. 998, 1000; Ex parie Rowlandson, 1 Rose. 89 to 
91; Ha parte Langdale, 18 Ves. 800; Dob v. Halsey, 16 
John. 34); but it is very questionable if the rule can be sus: 
tained to that extent.-—Story ou Part. § 36 ef seq.3 Rice v. 
Austin, 17 Mass. 97; Muzzy v. Whitney, 10 John. 226; 
Loomis v. Marshall, 12 Conn. 69; Turner v. Bissell, 14 Pick. 
192; Vanderburg v. Hall, 20 Wend. 70; Rawlinson -v.- 
Clarke, 15 Mees. & W. 292. 

The case at bar comes up to neither of these proposi- 
tions. The liability of the appellant as a partner, by the 
charge of the court, was to depend solely upon the fact 
of his haying the right to receive any portion of the money 
paid for the through ticket. Suppose the different pro- 
prietors along the route came to the understanding to appoint 
a common agent at each end, to receive the fare of each 
from passengers going through, and to give a receipt, or 
through ticket; it is very clear that such an agreement 
would not constitute a partnership inter se, or as to third 
persons, and yet each proprietor would have the right to 
receive his proportion of the fare; there would be, in such 
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case, no community of interest, either in the property, or 
the profits. 

In the case of Bostwick v. Champion, supra, the facts were, 
that the defendants were engaged in running a line of stages 
from Utica to Rochester, the entire route being divided into 
sections ; the occupants of each section provided their own 
carriages and horses, and employed their own drivers, and 
paid the expenses of their separate section and the tolls at the 
turnpike gates; and the money received as the fare of the 
passengers over any portion of the line, after deducting such 
tolls, was divided among the occupants of the several sections, 
in proportion to the number of miles run by each. Judge 
Nelson, who delivered the opinion of the Supreme Court, held 
that the defendants were partners as to third persons, on the 
ground of community of profits: that the effect of the agree- 
ment was the same “as if each proprietor had put in a capital 
equal to the value of their coaches and horses, and, after 
deducting the expenses of running them from the aggregate 
receipts, divided the profits’; “that the proceeds of the 
aggregate route were thrown into a common fund and divi- 
ded.” The case was removed to the Court of Errors, the 
opinion there being placed upon the same ground by Chan- 
cellor Walworth, who concedes that “the case would be 
entirely different, if each stage owner was to receive and 
retain the passage money earned on his part of the line, and 
sustain all the expenses thereof, and was only to act as agent 
for the others in receiving the passage money for them, for 
the transportation of passengers over their parts’of the line : 
in that case, there would be no joint interest, and no liability 
to third persons as partners.” In the case at bar, there was 
no community of interest in the property of the entire route, 
so far as the record discloses ; and the right of the defendant, 
under an agreement with the other proprietors, to receive his 
fare for his part of the route, out of the money paid to a com- 
mon agent for a through ticket, would not make him in any 
sense a participant in the profits of the entire route, and for 
that reason would not render him liable to third persons as a 
partner. 

The case of Fairchild v. Slocum, 19 Wend. 329, relied on 
by the appellee, has no application whatever. There, the 
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defendants were common carriers, and their tindertaking was 
to carry the goods from New York to Ogdensburg, The 
contract which they entered into regulated their liability, 
which was not changed by the fact that they employed the 
vessels of other persons along all, or any portion of the route. 
If the defendant (Ellsworth) had contracted to carry the 
plaintiff to Charleston, the cases would have been analogous, 

From the views we have expressed, it follows, that the 
charge given by the court was erroneous; and as the case 
stands, it would be premature to consider the other questions 
raised. : 

Judgment reversed, and cause remanded. 





MARTIN’S HEIRS vs. TENISON er at. 


1. A bill in chancery, which was filed by the heirs-at-law of a decedent, seeking 
to hold the defendant a trustee for their benefit of the legal title to a cer- 
tain tract of ‘land to which (they averred) their ancestor had a pre-enfption 
right at the time of his death, and to which the defendant, by fraudulently 
colluding with one of the heirs, afterwards acquired a patent,—/cld defec- 
tive on demurrer, because it did not allege, Ist, that the time limited by the 
acts of Congress for their ancestor to make his entry had not expired when 
the defendant entered the land ; 2d. that complainants were able and willing 
to enter the land if it had not Deen entered by the defendant,,or that they 
were prevented from doing so by his entry ; and, 3d, a tender of the money 
expended by defendant in making the entry, or a willingness and readiness 
on the part of complainants to re-pay it. 


APPEAL from the Chancery Court of Cherokee. 
Heard before the Hon. James B. Cruark. 


James B. Martin, for the appellants. 
MattHew J. TURNLEY, contra. 


CHILTON, C. J.--The bill in this case contains no equity, 
and was properly dismissed by the chancellor on this ground. 
It is filed by the heirs-at-law of Samuel Martin, to have 
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Matthew Tenison decreed to hold the S. W. fractional quarter 
of section 36, township 9, range 10, east, in Cherokee county, 
as trustee for their benefit, upon the ground that their ancestor, 
the said Samuel, was entitled to a pre-emption of it under 
the acts of 1838 and 1840, in virtue of his having. settled 
upon it in 1833, made improvements, and his continued resi- 
dence down to his death in 1840, he being the head of a family 
and a citizen of the United States. It is averred, that after 
Samuel died, without having perfected his title by entry, his 
son, George A., administered, and without authority sold the 
pre-emption right, bought it in himself, and by an agreement 
with Thomas Tenison, in consideration of $1,000, sold it to 
Matthew Tenison, fraudulently agreeing to become a witness 
to establish it for the latter in the land-office ; that Matthew, 
in 1842, entered it under the act of 1841, (the said George 
testifying for him,) and soon after acquired a patent from the 
United States ; that the whole arrangement was fraudulent 
and void ; that said Matthew has had possession since his 
pretended purchase from George A. Martin. The bill then 
prays for an account of the rents and profits, and for a title 
to be decreed to the complainants, George being a party 
defendant with Tenison, the holder of the legal title. The 
demurrer for want of equity was sustained by tlie chancellor, 
who also passed upon the merits, holding that the complainants 
in neither aspect could recover. | 

The bill is defective in several particulars,— 

1. It is not shown that the time limited in the acts for 
Samuel Martin to have made his entry had not expired before 
the land was entered by Matthew Tenison. In this event, 
Tenison could enter upon his own right of pre-emption, with- 
out invading any right of the complainants, or of their ancestor. 

2. The bill fails to show any ability or willingness to enter 
the land, in the event it had not been.entered by Tenison, 
or that they were prevented by his. entry from doing so. H 
is said, we must presume the complainants would’ have 
accepted a benefit. How can we know it would havebeen 
beneficial to them ? It is not even so averred. 

3. There is no tender of the money-which Tenison expend- 
ed in entering the land, nor any willingness or readincss 
averred by the complainants in their bill to pay it, It is 








pate nea aeemtarromammeen regen eerie ee aN 


a At sg im agg rn amr 


ON at i ii 





740 ALABAMA. 





Martin’s Heirs v. Tenison et al. . 





argued that the rents of the land are sufficient to pay for it. 
This is not averred in the bill. 

The case of Johnson v. Culbreath, 19 Ala. 348, is cited as 
an authority for dispensing with this last averment ; but it is 
wholly unlike this case. There, an infant, who was one of 
several distributees, sought to have a re-division of some 
property which had been previously divided, but injuriously 
to him. No offer was made to account for the property he 
had received ; but this it was clearly competent for the 
chancellor to order—indeed, the prayer for a more equitable 
division was equivalent to an offer to deliver up the property 
to be divided. 

In the case before us, the effort is to have Matthew Tenison 
declared a trustee. Suppose the conrt should do so, and, on 
taking the account, the improvements should equal the rents ; 
there is no offer to pay the money expended in making the entry, 
and, for ought the chancellor could know, there is no ability _ 
to pay; for what does not appear, is as though it did not 
exist. The bill, then, would have to be dismissed, the com- 
plainants having speculated on the jurisdiction of the court. 
This is not permitted. It is an elementayy principle in equity, 
that a person who seeks relief in a court of chancery must 
himself do What is equitable-—1 Story’s Eq. Jur., §64¢ ; 1 
Danl. Ch. Pr. 441, n. 4. It is, therefore, required in cases 
like the present, that the complainants should, by their bill, 
offer to pay whatever sunris adinitted to be due to defendant, 
or to do whatever the«court may consider necessary to be 
done on their part, towards making the decree which they 
seek just and equitable with regard to the other parties to 
the suit—See same authorities. It is upon this principle, 
the courts of equity uniformly hold, that where a bill is filed 
to avoid usury, the complainant must pay, or offer by his bill 
to pay to the defendant, whatever sum is bona fide due to him; 
and if no such offer is contained in the bill, it is demurrable. 
1 Story’s Eq. Jur. § 301; 6 Gill & John. 103; 1 Paige 429; 
5 Johns. Ch. R. 142-143; 1 Danl. Ch. Pr. 142-143, and n. 3; 
Nelson & Hatch v. Dunn, 15 Ala. 501-515. 

Without noticing other objections made to the bill, these 
three are sufficient to sustain the chancellor’s decree. It is 


therefore affirmed. 
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EASTMAN vs. HOBBS. 


1. If the parties to a pending suit, under the mistaken impression that the tests 
have been adjudged against the defendant, enter into a verbal contract, by 
which plaintiff agrees to pay the costs in the first instance, and defendarit 
promises to re-pay them, and also the note on which the suit is founded, and 
which he admits to be just, in good accounts due thé first day of January 
next thereafter, the promise is binding, and its validity is not affe@ted by the 
mistake. * 

2. And if the plaintiff, on the verbal agreement being afterwards reduced to 
writing, fails to inform the defendant of the mistake, and concéals from him 
the fact (which he had himself discovered, and of which he knew defendant 
was still ignorant) thathe had taken a nonsuit, this does not ameunt to a 
fraud on the defendant, nor enable him to avoid the written contract. 


Apprat from the Circuit Court of Morgan. 
Tried before the Hon. Joun E. Moore. 


CovENANT by James S. Eastman against James R. Hebbs, 
to recover damages for defendant’s bredch of his wrfting 
obligatory, of which the following is a copy :— 

“ An article of agreement, made and entered into, by and 
between Jas. R. Hobbs and Jas. S. Eastman, this 19th day 
October, 1851, both of the State of Alabama, Morgan county, 
witnesseth, that the said Hobbs agrees to pay. to said East- 
man a certain note, with interest and cost that hath accrned 
up to this date, on which note said Hastman brought suit 
before William Ryan, and the said Hobbs appealed to the 
Circuit Court; and the said Eastman agrees to take good 
accounts from the said Hobbs in payment of the above-named 
suit#which accounts are due the first day of January next ; 
and if the said Eastman should fail to collect any of the ac- 
counts, then Hobbs agrees to furnish others, until debt, in- 
terest and cost are satisfied, which the said Hobbs agrees to 
furnish next week. For the faithful performance of the above 
agreement, we hereunto set our hands and affix our seals, the 
day and year above written. ; 

“J. R. Hobbs [seal]. 
“ Jas. S. Eastman [seal].” 
‘The breach assigned in the declaration was, the failure to 
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deliver the accounts. The defendant pleaded, payment, no 
consideration, failure of consideration, fraud, performance, no 
demand, deceit, and duress; and issue was joined on all these 
pleas. 

On the trial, after the plaintiff had read in evidence the 
whiting which was the foundation of the action, he next 
effered:a transcript of the suit therein referred to, and the note 
on Which it was founded, with the endorsement thereon. 
Phis note, which was for $48, was signed “J. R. & J. B. Hobbs,” 
datéd Way 28th, 1850, and payable on the 25th of December 
next after date to James McNure, or order, by whom it was 
assigned to said Eastman for walue received. The trans- 
cript showed that suit was instjtuted on this note before a 
justice of the peace, in the name of the payee for the use of 
Eastman; that the justice rendered judgment for the plain- 
tiff, and the defendant appealed to the Circuit Court, where 
the plaintif took a nonsuit. 

“The plaintiff then proved the amount of costs in said suit, 
andsalso introduced proof tending to show that he had de- 
manded of the dtfendant the accaunts mentioned in said 
writing obligatory. The defendant then introduced a witness, 
who testified, that on the day of. the date of said writing 
obligatorypwhich was Saturday, plaintiff and defendant went 
to his houge to an early breakfast » that they told witness, 
that plaintiff had gone to the defendant’s house by day-light, 
or perhaps a little before ; that plaintiff and defendant lived 
four or five miles apart; that defendant told witness, that he 
had agreed to pay plaintiff the amount of said note and the 
costs of said appeal suit, in good accounts, that plaintiff was 
to pay said costs in cash, and defendant was to pay plaintiff 
in accounts, and that they were to meet at the house of wit- 
ness that morning, the defendant to deliver (and plaintiff to 
receive) said accounts in payment of said note and bill of 
costs ; that defendant was not then ready to deliver said ac- 
counts, and begged further time thereupon, to which plain- 
tiff assented, but insisted that their said agreement should 
be reduced to writing and signed by both parties; that 
defendant then asked witness to write out said agreement, 
which witness finally did under the dictation of both parties, 
which resulted in the obligation sued on in this action. He 
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further stated, that plaintiff told him, before said agreement 
was written out, that said appeal suit had been decided against 
him, and requested witness not to tell defendant of that fact ; 
that witness did not tell defendant, and that he did not be- 
lieve defendant knew how said suit had been decided ; and 
that plaintiff and defendant had left the court before it was 
finally decided. 

“ Defendant introduced agother witness, also, who testified, 
that he told plaintiff on Friday evening that said suit had 
been decided against him ; also, another witness, who testi- 
fied, that plaintiff was at his house on Friday evening, and 
that after the arrival of the last witness, and a conversation 
between him and plaintiff, plaintiff said he was sick, and went 
home ; also, another witness, who testified, that plaintiff told 
him'that the defendant had agreed to pay said note and bill 
of costs in accounts, and that he had got defendant to sign 
said obligation without telling him that said appeal suit had 
‘been decided against him (plaintiff), and that he thought 
defendant did not know it had been so decided. Defendant 
introduced another witness, also, who testified, that hey 
present when said appeal suit was tried ; that on said trial, 
the defendant moved to exclude said note from the jury, 
because on the back of it the payee had assigned it to the 
plaintiff; that plaintiff then struck out said assignment, and 
the court then permitted said note to be’ read to the jury ; 
that,the presiding judge said he would render a judgment in 
plaintiff’s favor, but forebore to do so to allow defendant’s 
attorney to produce authorities to show that he could not render 
a judgment im favor of plaintiff in sucha case ; that after this, 
upon the production of authority, the court.changed its opinion® 
and thereupon plaintiff’s attorney took a nonsuit. Another 
witness testified, also, that plaintiff told him on said Friday that 
he had got a judgment against defendant on said appeal suit. 

“Plaintiff then introduced witnesses, who testified, that 
they were in court when said appeal suit was tried.; that it 
was tried on Wednesday ; that immediately after the trial 
plaintiff and defendant went out together, when the defendant 
exulted inuch at the result because he had got off his endorser, 
but said that the debt was just.and he would pay it, and then 
proposed to plaintiff.:to pay said note and costs of suit in good 
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accounts, which proposition plaintiff accepted, and they then 
agreed that they would meet at the house of defendant’s. first 
witness on the next Saturday morning, and defendant would 
then deliver (and plaintiff receive) in discharge of said note 
and bill of costs good accounts on the first of January there- 
after ; that plaintiff and defendant both left (for) home on 
the same evening, and that after they had left (perhaps on the 
next day, or the day after) the court so changed its opinion, 
and plaintiff’s attorney took said nonsuit ; that at the time of 
making said verbal agreement, the presiding judge had not 
changed his opinion that judgment should go for the plaintiff, 
and did nét so change his opinion until after the parties had 
left town under-the impression that judgment had been ren- 
dered in favor of the plaintiff. 

This being all the proof in this cause, plaintiff asked the 
court to cltarge the jury, that if they believed that the contract 
to pay the note and costs of said appeal suit whilst said suit was 
pending (?), and the making of this obligation (the foundation 
of this suit) was not a new contract, but was merely carrying 
out@the contract and agreement made whilst the suit was 
pending, then plaintiff was entitled to recover. This charge 
the court gave, but qualified it by adding, that if they believed 
that the parties, at the time the contract was first spoken 
of and agreed upon, respectively understood and_ believed 
that the costs were adjudged against Hobbs, and if they 
should also believe that it was owing to such understanding 
and belief that the agreement was entered into between 
them, and that Eastman afterwards, knowing that Hobbs*had 
made the first agreement induced by such belief and misap- 
prehension, artfully concealed, on the occasion of afterwards 
reduting it to writing, the fact that the costs had bee ad- 
judged (against) himself by the court, knowing at the time 
that Hebbs was entering into the written contract in utter 
and entire ignorance of the true facts of the case, and under 
the further belief and knowledge that Hobbs would (not ?) 
enter into such contract were he placed in possession of the 
facts as they existed,—that they might, in settling the ques- 
tion of fraud, weigh these circumstances, and give what weight 
they pleased to them; to which opinion of the court, in thus 
qualifying the charge asked, the plaintiff excepted. 
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“Plaintiff further asked the court to char ge the j jury, | that 
under all the facts in this case, plaintiff was under no legal 
obligation to tell defendant that he had taken a nonsuit, and 
that a judgment for costs had gone against him, when defen- 
dant signed the obligation sued on ; which charge the eourt 
gave, but qualified it by charging, that if they believed that 
plaintiff, at the time of the execution of said obligation, art- 
fully and fraudulently concealed from defendant the fact that 
a judgment for the costs had been rendered against him 
(plaintiff ),—this was a circumstance which they might weigh 
in determining the question of fraud; to which opinion of 
the court, in thus qualifying the charge asked, the plaintiff 
also excepted.” 

The rulings of the court in the charges are now aga 


for error. 


Rosinson & Jones, for the appellant : 

The evidence shows that Hobbs admitted the justness of 
the note first sued on, and this shows that the whole contest 
was about the costs. Admit that Hobbs was not bound “to 
pay the costs ; that, at most, would only amount toa partial 
failure of consideration, while the qualification to the first 
charge asked made it cover the whole consideration. But 
when the parol agreement was made, no judgment had in 
fact been rendered—the court only delayed its judgment ; and 
therefore it could not then be known who was bound to pay 
the costs. . The parol agreement, made while matters were 
thus suspended, put an end to the whole litigation: Eastman 
undertook to pay the costs in the first instance, and Hobbs 
undertook to re-pay them and the debt in claims upon others. 
Under this agreement, Eastman was bound to take either. a 
nonsuit or a dismissal: he could not have taken a judgment 
for debts or costs, without a violation of his contract. That 
he afterwards took a nonsuit, was but a compliance with his 
contract, and a part performance of it ; and as he was under 
no legal. obligation to inform Hobbs of that fact, his failure 
to do so could not amount to a fraudulent concealment. 


D. C. Humpureys, contra : 
1. At the time the parol agreement was made, both parties 
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thought that the defendant was under a legal obligation to 
pay the costs: and if there had been no subsequent conceal- 
ment, or other fraudulent act on the part of the plaintiff, this 
mistake would have released defendant from his promise, as 
a failure of the consideration in a material point will rescind 
the contract in toto.—Story on Contracts, § 481; Parsons on 
Contracts, pp. 862-3 ; Cabot v. Haskins, 3 Pick. 83; Warder 
v. Tucker, 7 Mass. 449; 4 2b. 347. 

2. The subsequent written agreement was not only without 
consideration, but void for fraud. At the time it was entered 
into, Rastman knew that judgment for costs had gone against 
him, while Hobbs did not know it, and Eastman knew that 
Hobbs did not know it, and even requested the witness not 
to tell him the truth. This suppression of a material fact 
was a fraud, which vitiated the contract.—Parsons on Con- 
tracts, pp. 460 to 467; Huckabee v. Albritton, 10 Ala. 657 ; 
Jackson v. Sternberg, 20 Johns. 49; Hazard v. Irwin, 18 
Pick. 107; 14 Wend. 195; Story on Contracts, p. 446: 
Meredith’s Emerigon on Insurance, p. 17, ch. 1. 


GOLDTHWAITE, J.—We think the question, whether 
the court erred in its charges to the jury, is determined by 
setiling the validity of the verbal agreement first entered ipto 
by the parties. In relation to this contract, conceding that 
Hobbs, at the time of its making, believed that a judgment 
had been rendered against him for the amount of the note and” 
costs, and would not have made it had he not believed such 
was the case; stil, we are satisfied, under the facts disclosed 
by the record, it was binding upon him. So far as this 
agreement was coneerned, there was no fraud practiced, nor 
any unconscionable advantage taken by the other party ; but 
under the mistaken expression that the court had decided 
against him—a. mistake as to a fact which he had the means 
of ascertaining—he agrees to pay the note in suit, which he 
concedes he owes, and the costs, an accounts due: at a future 
day, to the other party, who is hound to take them in dis- 
charge of his delft, and to pay the costs. There is nothing 
in the evidence tending to show that Eastman was influenced 
by the supposed decision of the court in his favor, in entering 
into the contract, so that he would be bound by it. To hold 
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the one party to the agreement, and discharge the other, in a 
case where there was no fraud, would be manifestly unjust, 
and we have found no case going to that length. We agree, 
that if the subject-matter of the contract had no existence, 
then the mistake would entitle both parties to be relieved. 
But this is not the case : it is not pretended that the debt was 
not due from Hobbs, or that the costs had not accrued, or 
that he had not the means of ascertaining the real state of 
the facts. Under these circumstances, we are of opinion, that 
the mistake made by the appellee, in supposing that the case 
had been decided against him, when it had not been thus 
determined, has no influence upon the contract we have 
considered. 

Regarding the verbal agreement as valid and effectual, the 
question then is, whether the conduct of Eastman, in conceal- 
ing the fact that the costs had been subsequently adjudged 
against him, instead of the other party, could be properly 
taken into consideration by the jury, to avoid the efiect of 
the written contract, either in whole, or in part. That East- 
man took a non-suit,.and that the costs were adjudged against 
him, had no effect whatever upon the verbal agreement, which 
had previously been entered into, we think clear. That fact 
would have furnished the appellee with no legal excuse for 
failing to comply with it ; and there could, for that reason, 
be no legal obligation resting upon Eastman to inform him of 
it, so far as the rights of the parties depended upon the ver- 
bal agreement. The evidence incorporated into the bill of 
exceptions shows, that the written contract was nothing more 
than a reduction to writing of the terms of the agreement 
which had existed in parol only. In eases of fraudulent mis- 
representation, tlie fraud must relate to something material, 
constituting an inducement, or motive to the contract, by 
which the party practiced upon is misled to his injury (Story’s 
Hq. § 195); and when the misrepresentation is not material, 
or not followed by legal injury, however objectionable it may 
be in point of morals, the law, looking alone to practical 
results, gives no redress. If the verbal agreement was valid, 
a fact which could in no wise have affected its validity, could 
not properly be regarded as a legal inducement with the 
parties in reducing its terms to writing, or as the cause of 
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any legal damage to the party, as under the written agree- 
ment he is required to do no more than he is bound to do 
under the terms of the verbal contract. 

From what we have said it is obvious, that the charges of 
the court, which authorized the jury to take into considera- 
tion the concealment of the fact referred to in the record, 
against the appellant, were erroneous. 

Judgment reversed, and cause remanded, 





NESBITT vs. McGEHEE. 


1. When a contract under seal is materially varied by a subsequent valid con- 
tract. which is also under seal, a recovery cannot be had on a declaration 
which only sets out the first contract and its breach; and if the declaration 
sets up both contracis, alleging an appropriate breach, a plea of performance 
of the obligations imposed by the original agrecment, which is silent as to 
the additional obligations created by the second agreement, is defective on 
demurrer. 

. A contract under seal contained these provisions: ‘The said M. covenants 
and agrecs to deliver to the suid N., at the water’s edge, at his steam-mills at 

Cedar Bluff, all the stocks for string timber for the Memphis Branch Railroad, 

agreeably to the said N.’s contract. made January 18th, with the engineer of 

said road”; the stocks to be of a specified size and quality, and “ the timber 
to be delivered as fast as required for sawing, say one hundred stocks per 


bo 





week, more or less, as may ke necessary. * * * And the said N., on his 
part, covenants and ‘agrees to pay the said M., when the above contract shall 


have been faithfully complied with, at the following rates, to-wit, forty-five 
cents per stock; and that he will make his payments in the following man- 
ner—that is to say, on the twenficth day of every month during the progress 
of this contract, he will pay seventy-five per cent..of the relative value of 
such timber as may be delivered, until the whole of the timber herein con- 
tracted for shall have becn delivered agreeably to contract, when the balance 
shall be forthwith paid ‘to the said M.”: He/d. that the weekiy delivery by 
M., at the specified place, from the date of the agreement unti) the next 
twentieth day of the month, of such a numer of logs (sot exceeding one 
hundred per week) of the specificd size aud quality, as was necéssary to 
afford constant employinent to N.’s stcau-mills in sawing them during the 
usual working hours of each day of the week, was the first thing to be done 
under the coutract—a condition precedent to N.’s liability to pay ; and that 
M.’s failure to perform that act, was a breagh of his covenant, an‘ instantly 


vested a right of action in N. 
3. A cause of action accruing from 2 breach of covenant, cannot be discharged 
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by any act of the plaintiff, short of a release, or the acceptance of something 
in satisfaction of that cause of action. 


APPEAL from the Circuit Court of Cherokee. 
Tried before the Hon. Jonn E. Moonen. ‘ 


CovENANT by Wilson Nesbitt against Nicholas McGehee, 
to recover damages for the defendant’s breach of this 
contract :— 

“Articles of agreement, made this 28th day of January, 
1847, between Wilson Nesbitt, of the one part, and Nicholas 
McGehee, of the other part, witnesseth, That the said McGehee 
covenants and agrees to deliver to the said Nesbitt, at the 
water’s edge, at his steam-mill at Cedar Bluff, all the stocks 
for string timber for the Memphis Branch Railroad, agreeably 
to said Nesbitt’s contract, made January 18th, with the 
engineer of said road ; the stocks to be of heart pine, and 
each eighteen ct and a half long, sufficient to make each 
piece of string timber eighteen feet long, and six by seven 
inches square, heart pine ; the timber to be delivered as fast 
as required for swwing, say one hundred stocks per week, 
- more or less, as may be necessary. And the said Nesbitt, on 
his part, covenants and agrees to pay the said McGehee, when 
the above contuact shall have been faithfully complied with, 
at the following rates; to-wit, forty-five cents per stock ; and 
tliat he will make his payments in the following manner—that 
is to say, on the twentieth day of each month during the_ 
progress of said contract, he will pay seventy-five per cent. 
of the relative value of such* timber as may be delivered, 
until the whole of the timber herein contracted for shall have 
been delivered agreeably to contract, when the balance shall 
be forthwith paid to the said McGehee. Witness our hands 
and seals, the day and year above written. 

Signed, sealed and delivered in N. McGehee {seal.] 
presence of Joel Thorp, iS ge 
G. B. Duval.” W. Nesbitt [seal.]” 

“Tt is further agreed to by the parties to the within con- 
tract, that each log of timber, as before specified, shall make 
at least four pieces of string timber, six by seven inches, of 
heart pine, and that when a log will make more than four 
pieces, that the said Nesbitt shall pay unto the said McGehee 
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for each piece over and above the four pieces, in the same 
proportion as is given per log. Witness our hands and seals, 
this 18th February, 1847. 


Executed in presence of } N. McGehee [seal.| 
Joel Thorp.” ) Wilson Nesbitt [seal.}” 


The plaintiff declared on this entire contract, alleging as a 
breach the defendant’s failure to deliver the stocks. The 
defendant demurred to the declaration, but his demurrer was 
overruled ; and he then pleaded several pleas, of which it is 
only necessary to notice the three following: 

‘1. That he did deliver to the said plaintiff, at the water’s 
edge, at his steam-mills at Cedar Bluff, all the stocks for 
string timber for the Memphis Branch Railroad, agreeably. to 
said plaintiff’s contract, made January 18th, with the engi- 
neer of said road ; the stocks of heart pine, and each eighteen 
feet and a half long, sufficient to make each piece of string 
timber eighteen feet long, and six by seve inches square, 
heart pine ; one hundred stocks per week, more or less, as was 
required for sawing, according to the form and effect of the 
said agreement in writing, and of the said covenant of the 
said defendant, by him in that behalf made as aforesaid ; and - 
of this the said defendant puts himself upon the county,” &e. 

“2. That he did, on.the 20th day of , 1847, deliver to 
the said plaintiff, at the water’s edge, at his steam-nills at 
Cedar Bluff, a large number of stocks for string timber for 
the Memphis Branch Railroad, agreeably to the said plaintiff's 
contract, made January 18th, with the engineer of said road, 
each eighteen feet anda half long, sufficient to make each 
piece of string timber eighteen feet long, and six by seven 
inches square, heart pine—to-wit, one hundred per week, 
more or less, as were required to saw, according to the form 
and effect of said agreement in writing, and of the-said cov- 
enant of said defendant, by him in that behalf made as afore- 
said; and defendant avers, that said plaintiff did not, nor 





ct 





would, pay to said defendant, on the said 20th day of ; 
1847, nor at any time thence hitherto, seventy-five per cent. 
of the relative value of said timber so delivered, according 
to the form and effect of said agreement in writing, in said 
plaintiff ’s deeiaration mentioned, and of the said covenant 
of said plaintiff in that behalf made as aforesaid, but to pay 
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the same, or any part thereof, said plaintiff hes. failed and 
refused, and still fails and refuses, contrary to his said 
covenant,” «ec. 

“5, That he has well and truly kept and performed all and 
singtflar the covenants of him, the said defendant, by him in 
that behalf made as aforesaid, in said agreement in writing in 
said. plaintiff’s deciaration mentioned, according to the form 
and effect of said agreement,” &e. 

A demurrer was interposed to the first and second*pleas, 
which was overruled, and thereupon issue was joined on 
them, as also on the fifth plea ; and a trial was had on these 
issues. 

The plaintiff read to the jury the articles of agreement 
between himself and the defendant, and also ‘the contract, 
therein referred to, between himself and the engineer of the 
railroad. He also introduced evidence, showing that he had 
made a contract with one E. E. Boyett, on the 21st April, 
1847, efor the. superintendence of his mills and tlfe sawing of 
the stocks which were to be there delivered; that his mills 
were capable of sawing six thousand feet per day, and, in 
consequence of defendant's failure to deliver the stocks as 
stipulated, his mills were idle for some length of time; that 
defendant didnot deliver any stocks until May 9th, 1847, and 
then-@élivdxed, in the course of one month and seventeen days, 
abou’ twa hundred and fifty stocks, of which only fifty were 
large enough to make four pieces of string timber of the 
specified size > “ but ‘all of them,” the bill of exceptions states, 
“werereceived and used by plaintiff in sawing string timber.” 
There was proof, also, “conducing to show that defendant 
refused to deliver any more stocks, and assigned as a reason 
for so doing that he would lose money by it—that the stocks 
required were so large that he could not make anything by 
furnishing them, and that he should not do it; but there was 
a conflict of testimony on this point.” Plaintiff further 
proved, that he had made a contract with the captain of a 
steamboat on the Coosa river for the transportation of the 
string timber to Rome, Georgia, and another contract for the 
laying of it along the Hneof the road; that if defendant had 
at once entered on the performance of his contract, in Feb- 
ruary, 1847, and had delivered as much as one hundred stocks 
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per week, that the string timber might have been cut and 
delivered at Rome before the boating season was over, for 
that portion of the road which plaintiff had contracted to 
supply, and might have been laid along the line of the road 
agreeably to his contract with the engineer ; that by reason 
of defendant's failure to deliver said stocks pursuant: to his 
contract, he had been compelled to pay out, for furnishing 
string timber to the road, increased cost of transportation, 
laying the timber along the line of the road, &c., a larger 
sum of money than he received from the road under his 
contract. There was proof, also, of the- amount of damages 
plaintiff had sustained ; “ but there was no proof,” as the bill 
of exceptions states, “that plaintiff paid; or offexed,to pay, 
or that he was ready, willing, or able to pay defendant, for 
the stocks delivered.” ' 

The court charged the jury, at the request of defendant, — 

“That if they believed from the evidence that the contract 
sued on was made on the 18th February, 1847, arfd thateby its 
terms defendant was to*deliver stocks to plaintiff, one hun- 
dred per week, more or less, as was required for sawing ; 
that plaintiff’s contract with said Boyett, for the sawing of 
the string timber, was made on the 21st April, 1847 > that 
defendant entered upon the performance of his contract on 
the 9th May, 1847, and plaintiff received the logs delivered, 
without objection, and used said stock for string timbers that 
defendant continued, at intervals, to deliver stocks dyring the 
term of one month and seventeen days, front the 9th May, 
1847, and that plaintiff received and used the stocks so 
delivered,—in that case, plaintiff was bound to pay defendant, 
on the 20th May, 1847, for the stocks delivered up to that 
time, according to his contract, and was also bound to pay, 
on the 20th June, 1847, for dll stocks previously delivered 
and not paid ior according to his contract, seventy-five per 
cent. of the relative value of the stocks previously delivered ; 
and that if plaintiff failed to pay defendant, defendant might 
abandon his contract, and plaintiff cannot recover against 
him ;” and to this charge the plaintiff excepted. 

The overruling of the demurrers to the first and second 
pleas, the charge given, and the refusal to give a charge re- 
quested, are now assigned for error. 
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D. W. Barne and Jas. B. Martin, for the appellant: 


1. The first plea was defective, and the demurrer to it 
should, therefore, have been sustained. It purports to bea 
plea of performance, and ought to answer the entire action. 
1 Chitty’s Pl. 523. But, while the declaration counts upon a 
préach of the entire contract (original and amended), the plea 
avers performance of the original contract only: the amended 
contract bound the defendant to deliver stocks which, would 
each make foyr pieces of string timber of the required Size, 
while the plea only alleges a performance by the delivery of 
logs sufficient to make each piece of string timber of the 
required size. 

2. The second plea is demurrable for the same reason, and 
also because it does not aver that defendant was ready and 
willing to carry out the contract on his part. Nor can the 
plaintiff’s failure to pay, as averred in that plea, be treated 
by defendant as a failure to perform a condition precedent.— 
Duke of St. Albans v. Shore, 1 H. Bla. 271; Boone v. Eyre, 
ib. 273, n. a; Campbell v. Jones, 6 Term R. 573 ; Havelock 
v. Geddes, 10 East’s R. 556. The covenants being indepen- 
dent, the defendant is not released from his obligations until 
the contract is rescinded (Clay v. Dennis, 3 Ala. 375); and 
as the plea does not aver a rescission of the contract, it is 
for that reason also defective. : 

3. The charge of the court cannot be sustained. As no 
time was specified for the commencement of the delivery of 
the stocks, the law implies that it was to be commenced 
within a reasonable time (Drake v. Goree, 22 Ala. 409); and 
the 9th May was an unreasonable time to commence a contract 
made on the 18th February. This breach of contract on the 
part of defendant gave plaintiff the right to abandon it at 
once, and vested in him a cause of action which was not dis- 
charged by a subsequent delivery of a portion of the stocks, 
as there is no proof that they were received in satisfaction of 
the contract. 


M. J. TurNLEY, contra, contended, Ist, that the demurrer 
to the pleas should have been visited on the declaration, 
which (he insisted) was fatally defective in several particulars ; 
2d, that the overruling of the demurrer, even if erroneous, 
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was not a reversible error, as the defendant had the benefit of 
the same defence under the fifth plea (Stein v. Ashby, 24 Ala. 
521); and, 3d, that the charge of the court, under the plead- 
ings and proof, was correct (1 Selden’s R. 247), 


RICE, J.—Where a contract under seal is materially 
varied, by a subsequent valid contract under seal, the plaintiff 
cannot recover under a declaration which sets forth the for- 
mer contract only, and a breach of it. His safe course is, to 
set forth both contracts, and an appropriate breach. 
McVay v. Wheeler, 6 Porter’s R. 201; Barelli v. O’Conner, 
6 Ala. 617. 

The declaration in this case shows, that on the 28th day of 
January, 1847, the parties sealed and. executed a certain 
agreement in writing, the terms of which are stated ; and that 
on the 18th day of February, 1847, they sealed and executed 
an additional agreement, in relation to the subject-matter of 
the prior agreement, the terms of which are also stated. The 
declaration shows, that the right of the plaintiff to a recovery 
is founded on the breach by the defendant of his covenants 
shown in the original and additional agreements above men- 
tioned. The additional agreement (among other things) 
imposed an additional duty or obligation upon the defendant, 
to-wit, “ that each log of timber before specified (in the ori- 
ginal agreement) should make at least four pieces of-string 
timber, six by seven inches, of heart pine.” The two agree- 
ments together constitute the contract of the parties. 

No plea to such a declaration can be good, which confines 
itself to an averment of performance of the obligations im- 
posed upon the defendant by the original agreement, and is 
silent as to the additional obligation imposed upon him by the 
additional agreement. Every such plea must be held insuffi- 
cient, upon the principle, that a plea which undertakes to 
answer the whole declaration, but in truth answers only a 
part of it, is bad. 

It is unnecessary to say anything more as to the first and 
second pleas, to which demurrers were overruled by the court 
below ; for it is clear, from what we have said, that the court 
below erred in overruling the demurrers to them. 

The only other questions presented for our examination, 
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arise out of the charge given, and the refusal of the charge 
asked by the plaintiff; and to the discussion of these ques- 
tions we now proceed. 

The contract of the parties in this case is contained in the 
two aforesaid written agreements, both of which are set forth 
in the declaration and in the bill of exceptions. That con- 
tract fixes the order of time in which the acts of the parties 
were to be performed by them respectively: ‘“ The said 
McGeheé covenants and agrees to deliver to the said Nesbitt, 
at the water’s edge, at his steam-mills at Cedar Bluff, all the 
stocks for string timber for the Memphis Branch Railroad, 
agreeably to the said Nesbitt’s contract, made January 18th, 
with the engineer of said road, the stocks to be of heart pine, 
and each eighteen and a half feet long, sufficient to make each 
piece of string timber eighteen feet long and six by seveh 
inches square, heart pine; the timber to be delivered as fast 
as required for sawing, say one hundred stocks per week, 
more or less, as may be necessary” ; and “ each log of timber, 
as before specified, shall make at least four pieces of string 
timber, six by seven inches, of heart pine. And the said 
Nesbitt, on his part, covenants and agrees to pay the said . 
McGehee, when the above contract shall have been faithfully 
complied with, at the following rates, to-wit, forty-five cents 
per stock ; and that he will make his payments in the follow- 
ing manner—that is to say, on the twentieth day of ev 
month during the progress of this contract, he will pay 
seventy-five per cent. of the relative value of such timber as 
may be delivered, until the whole of the timber herein con- 
tracted for shalkhave been delivered agreeably to contract, 
when the balance shall be forthwith paid to the said McGehee”; 
and “when a log will make more than four pieces, the said 
Nesbitt shall pay unto the said McGehee for each piece over 
and above the four pieces, in the same proportion as is given 
per log.” 

The numerous decisions on the vexed question of what are, 
and what are not, dependent covenants, cannot be reconciled. 
They all agree in one particular—that is, in the recognition 
of the universal rule, that the intent of the parties, to be col- 
lected from the contract itself and from a common-sense view 
of it, must control the court in determining whether the 
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covenants are dependent or independent. “ Their precedency 
(said Lord Mansfield) must depend on the order of time in which 
the intent of the transaction requires their performance.” 
The parties have an undoubted right, if they please, to 
make their covenants dependent or independent throughout, 
or to make the covenants independent as to one thing, and 
dependent as to another. They have a right to mould their 
contracts so as to suit their mutual convenience and interests ; 
and’when the courts can ascertain their meaning, they are so 
to construe the contract as to give effect to that meaning, 
provided the purpose be lawful. They must be held to have 
intended the performance of their respective acts, in the order 
of time indicated by their covenants.—Cunningham v. Mor- 
rell, 10 Johns. R. 203; Grant v. Johnson, 1 Selden’s R. 247; 
Drake v. Goree, 22 Ala. 409; Rives v. Baptiste, 25 Ala. 382. 
The application of the rules of law above stated to the 
aforesaid contract of the parties, makes it manifest, that at 
least one act was to be performed by McGehee before any 
liability against Nesbitt could accrue under the contract :— 
that act was, the delivery during each of the weeks inter- 
vening between the 18th day of February, 1847, and the 20th 
day of March, 1847, at the specified place, of such a number 
of logs of the specified size and description (not exceeding one 
hundred per week) as was necessary to afford constant em- 
ployment to the steam-mills of Nesbitt in sawing them during 
the usual working hours of each day of said several weeks 
(Sundays excepted). If that act was performed by McGehee, 
then, if Nesbitt failed to pay him'the seventy-five per cent. of 
the value of the logs so delivered, (estimated according to the 
measure of value prescribed in the contract,) on the 20th day 
ef March, 1847, such non-payment entitled McGehee to 
abandon the contract, if he chose to abandon it. But, if 
McGehee failed to perform that act, such failure was a breach 
of his covenant, and instantly vested a right of action in 
Nesbitt. Nesbitt was under no obligation to employ a saw- 
yer, until after McGehee commenced delivering the logs 
according to the contract; and until McGehee commenced 
delivering logs, as required by the contract, it was immaterial 
to him whether Nesbitt had a sawyer, or whether Nesbitt’s 
mills were actually at work; for he (McGehee) could and 
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should have commenced the delivery as he had covenanted 
to do, whether the mills were idle or at work, or whether 
Nesbitt had a sawyer or had not employed one. The delivery 
by McGehee, as herein above pointed out and described, was 
a condition precedent,—it was the first thing to be done under 
the contract.—Chitty on Cont. 635, 636; Lord v. Belknap, 
1 Cushing’s R. 279; Ennis v. O’Conner, 3 Harris & Johns. 
163; Weaver v. Sessions, 6 Taunton’s R. 155. 

If a right of action vested in Nesbitt as aforesaid—that is, 
by the failure of McGehee to make the delivery -aforesaid— 
then the rule applies, that the cause of action catinot be dis- 
charged by any act of the plaintiff, short of a releasepor the 
acceptance of something in satisfaction of that cause of action. 
Leavitt v. Smith, 7 Ala. 182, and cases there cited; Baylis 
yv. Usher, 4 Moore & P. Rep. 791 ; Willoughby v. Bockhouse, 
4 Dowl. & R. Rep. 539; Bowman v. Teall, 23 Wend. 309; 
Spivey v. Morris, 18 Ala. 254. 

Hence it is clear, that if McGehee failed to deliver any logs 
until the 9th day of May, 1847, or otherwise broke his 
covenant, he could neither bar this action, nor acquire a right 
to abandon the contract, by proving merely that on said last 
named day he entered on the performance of his contract, 
and continued at intervals to deliver stocks during the term 
of one month and seventeen days from that day ; and that 
plaintiff received them without objection, and used them for 
string timber, and that plaintiff from thence hitherto has 
failed to pay anything for them. Whether such evidence may 
_not go in reduction of damages, we are not now required to 
decide ; but we hold, that it does not, per se, constitute a bar 
to this action.—Allen v. Greene, 19 Ala. 34. 

We wish it noticed, that what we have above decided 
relates to the contract itself, and the rules of construction appli- 
cable to that contract, as it came from the hands of the parties. 
These rules of construction are sometimes confounded with 
the doctrine of waiver by matters ex post facto. As to this 
doctrine, we decide nothing at this time.—Grant v. Johnson, 
1 Selden’s R. 252; Lucas v. Godwin, 3 Bing. N. C. 787; 
Chitty on Cont. 634, 636; Wallis v. Long, 16 Ala. 738 ; 
Havelock v. Geddes, 10 Hast, 555; Story on Bail. § 441; 
Story on Cont. § 741. 





sab 








758 ALABAMA. 





Nesbitt v. McGehee. 





We deem it unnecessary to give any particular examination 
to the charge asked and refused, or to express an opinion ag 
to its correctness. The charge given was erroneous. For 
the errors of the court below in giving that charge, and in 
overruling the demurrers to the first and second pleas, its 
judgment is reversed, and the cause remanded. 











INDEX. 


ACTION. 

1. A promise by defendant, upon valuable consideration, to give his 
daughter, who was plaintiff’s wife, ‘‘a full share of his property, 
which then and there was worth $25,000,” is too indefinite and un- 
certain to support an acction under the Code.—Adams and Wife v. 
Adams, 272 

2. It seems, however, that a promise by a father, upon valuable consid- 
eration, to make his daughter equal in property to his other children, 

(or to give her so much as would make her share equal to a given 
portion of his estate; as, one-fourth, one-fifth, &c.,) is sufficient to 
support an action, if the parties contemplated its present execution 
upon the performance of the consideration. 272 

3. The rule of the common law, which stills prevails except 86 far as it 
has been changed by particular statutes, held a judge exempt froma 
civil suit or indictment, for any act done, or omitted to be done by 
him, when sitting as judge.—Hamilton v. Williams, 527 

4. Under the statute which gives an action at law on the official bond of 
a county-court judge, ‘for any injury, waste, or damage sustained 
in any estate, in consequence of any neglect or omission of taking 
good and sufficient security from guardians, executors, or adminis- 
trators,” (Clay’s Digest, p. 296, §1,) no suit can be maintained on 
his bond for the failure of the judge to require a guardian to renew 
his bond, or to give further security, on account of the insolvency, 
removal, &c., of his original sureties. 627 

5. Neither case nor assumpsit can be maintained to recover damages for 
the breach of defendant’s duty and contract in not permitting plain- 
tiff to cut and carry away timber, when the declaration shows that 
the injury complained of resulted from plaintiff’s being enjoined and 
restrained by proceedings in chancery instituted by defendant: the 
only remedy is, an action on the injunction bond, if there is a breach 
of it, or an action on the case averring malice.—McLaren, Ragan & 

Co. v. Bradford, 616 

6. An order of the probate court, made on the application of two co- 
executors, for the allowance to each of a specified sum as annual 
compensation for his services in the management of the estate, will 
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not support an action at law in favor of one of them, or his assignee, 
against the other.—Carver v. Hallett, executor, &c., 722 


7. A cause of action accruing from a breach of covenant, cannot be dis- 
charged by any act of the plaintiff, short of a release, or the accep- 
tance’of something in satisfaction of that cause of action.—Nesbitt 
v. McGehee, 748 


AGENCY. 
1. The general rule is, that to make the principal personally liable on a 
written contract made by his agent, it must be executed in the name 
of the principal, and appear to be his own contract; but there are 
many exceptions to this rule, one of which is, that a bill of lading, 
signed by the master of a vessel inhis own name, in the usual course 
of employment, will bind the owner.—McTyer v. Steele, 487 
2. A sealed instrument, in these words: ‘* Twenty days after date I 
promise to pay to J. T’., or order, $442, value received. Given under 
my hand and seal,” &c., and signed “‘B. W. [seal] agent for C. C. :” 
Held the obligation of B. W. only, and therefore not admissible evi- 
dence against C., when unaccompanied with the offer of extraneous 
proof explanatory of it.—Dawson vy. Cotton, 591 
8. When an agent is employed by his principal to do an act which is not 
manifestly illegal, and which he does not know to be wrong, (as to 
take personal property, which, although claimed adversely by an- 
other, he has reasonable ground to believe belongs to his principal.) 
the law implies a promise of indemnity by the principal, for such 
losses and damages as flow directly and immediately from the execu- 
tion of the agency.—Moore v. Appleton, 633 
4. The rule that contribution or indemnity will not be enforced between 
wrong-doers, does not apply to any case where the act of the agent 
was not manifestly illegal in itself, and was done in the bona fide 
execution of his agency, and without knowledge (either actual, or 
implied) that it was illegal. 633 


AMENDMENT. 

1. An amendment of the complaint, which would convert on action of 
detinue into an action of trover, cannot be allowed.—Harris v. 
Hillman, 380 


APPEALS. 
1. If the appeal bond, as set out in the record, describes a judgment 
materially different from that shown by the record to have been 
rendered in the cause, and does not show any. undertaking for the 
costs of an appeal from the real judgment, it cannot be regarded as 
security for the costs, and the appeal will be dismissed.—Williams 
v. The State, 85 
2. When plaintiff below is appellant, and assigns for error the overrul- 
ing of his demurrer to the plea,*the judgment will be reversed, and 
the cause remanded, if the plea is bad, although the complaint also 
was demurrable.—Adams and Wife v. Adams, 272 
3. Where a decree in chancery, dismissing a bill as to both of the defen- 
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dants, was reversed on error, and the complainants held to be enti- 
tled to relief against one of the defendants, the costs of the appellate 
court were apportioned ; one half being taxed against the complain- 
ants, and the other half against the unsuccessful defendant.—Tyus 
v. DeJarnette, 280 

4. Evidence cannot be received in the appellate court to contradict the 
record in the primary court; nor will this court, on error, look to 
the American State Papers, as published under the authority of 
Congress, to show a mistake in the certified copy of a public docu- 
ment contained in the transcript.—Kennedy’s Executor v. Doe ex 
dem. Rochon’s Heirs, . 884 

5. The practice in appeals under the Code, where one defendant wishes 
to revise a judgment rendered against himself jointly with others, 
should conform to the former practice under writs of error: the 
appeal must be sued out in the name of all the defendants, after 
which there may be a summons and severance as to those who refuse 
to join; and after a severance, the party refusing to join willmot be 
liable for the costs of the appeal, nor for the statutory damages on 
affirmance.—Moore vy. McGuire, 461 

6. When the judgment entry recites, that ‘“ the plaintiff came by attor- 
ney, and the defendant having failed to file his plea within the time 
prescribed by law, it is considered by the court, that the plaintiff 
have and recover of the defendant,” &c., “the damages due by the 
two promissory notes declared on,” it will be presumed on error, that 
the complaint shown by the record (although the day on which it 
was filed is not endorsed on it) was filed before the rendition of the 
judgment by default —Letondal v. Huguenin, 552 

7. When a billis dismissed by the chancellor without a decision upon 
the merits of the case, and his decree is reversed on error, the safer 
practice is to remand the cause without determining its merits; thus 
enabling the parties to raise questions, and make motions, which 
may materially affect it, and which can only be made in the primary 
court.—Byrd v. McDaniel, 

8. An opinion pronounced in a causo by the Supreme Court, must stand 
as the law of the case, both when remanded to the primary court for 
another trial, and when brought up a second time on appeal.— 
Wyatt’s Adm’r v. Steele, 640 

9. An appeal lies from a decree of the probate court, sustaining a de- 
murrer to a petition filed, under the act of 1854, to compel a settle- 
ment from a personal representative of his intestate’s administration 
on an estate, because of the failure to allege that assets of the first 
estate came to the defendant’s hands ; and dismissing the petition 
with costs, on the petitioner’s declining to amend.—Howard’s Dis- 
tributees v. Howard’s Adm’r, 682 

10. When the judgment entry recites, that the partics appeared by their 
attorneys and a trial was had on issue joined, while no complaint is 
found in the record, it will b2 presumed, on error, that the complaint 
was either dispensed with, or lost ; and if the evidence set out in the 
record is sufficient to sustain an action in tort for the conversion of 
the property sued for, but not sufficient to support an action ex con- 
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tractu, it will be presumed that the action was in tort.—Allen v. 
Harper, 


ARSON. 
See CriminaLt Law, 28, 46. 


ASSUMPSIT. 


1. Money paid under a pluries fi. fa., pending a motion to quash a pre- 
vious execution on the ground of the defendant’s discharge in bank- 
ruptcy, may be recovered in assumpsit after the rendition of a 
judgment quashing the writ, unless the party receiving it can show 
some equity, arising out of the same transaction, which justifies its 
retention.—Ewing v. Peck, 

2. If the money was voluntarily paid after the return day of the execu- 
tion, and under no mistake by the party paying it as to his rights, 
he cannot recover it; but it does not follow that the payment was 
voluiitary, merely because it was made after the return day of the 
execittion, when there was a subsisting levy on the defendant’s land: 
whether it was voluntary or not, under such circumstances, is a 
question for the determination of the jury. 

3. Neither case nor assumpsit can be maintained to recover damages for 
the breach of defendant’s duty and contract in not permitting plain- 
tiff to cut and carry away timber, when the declaration shows that 
the injury complained of resulted from plaintiff’s being enjoined 
and restrained by proceedings in chancery instituted by defendant : 

he only remedy is, an action on the injunction bond, if there is a 
breach of it, or an action on the case averring malice.—McLaren, 
- Ragan & Co. v. Bradford, 

4, Assumpsit and case are equally maintainable, on the promise of in- 
demnity which the law implies against a principal, for such losses 
and damages as flow directly and immediately from the execution of 
the agency, when the act itself is not manifestly illegal, and is not 
known by the agent to be wrong ; but in either action the declara- 
tion must allege a breach.—Moore v. Appleton, 


ATTACHMENT AND GARNISHMENT. 

1. Process of garnishment does not lie against a public municipal cor- 
poration, to subject the salary of one of its police officers.—Mayor, 
&e., of Mobile v. Rowland & Co., 

2. A garnishee answered, in writing, that the defendant in attachment, 
during the year previous to the service of the garnishment, had 
furnished him with $150 in money, and had given him his note for 
$51; that in consideration of said money and note, he agreed to 
enter a tract of land at the land-office for said defendant, and sub- 
sequently filed a land warrant in said office to be located for said 
defendant ; that one of the officers doubted whether the location 
could be made in the form desired, and this caused a delay in the 
location; and that after the service of the garnishment he made no 
further effort to have the location made; He/d, that the plaintiff 
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in attachment was not entitled toa judgment against the garnishee 

on this answer.—-Lundie vy. Bradford, 512 
8. Under the Code (§ 2570), in a suit commenced by attachment, a judg- 

ment by default cannot be taken on the first day of the term to 

which the writ is returnable; but if the suit is brought in either 

the Circuit or City Court of Mobile, and the attachment is levied 

more than twenty days before its return, judgment by default may 

be taken on the first day.of the term under the provisions of the act 

of February 17, 1854, (Pamphlet Acts 1853-4, p. 91, § 6.)—Leton- 

dal v. Huguenin, 552 
4. Andif the attachment is not sued out against a non-resident, but is 

levied on the defendant’s goods and chattels, and no garnishee is 

summoned, there is no law requiring any notice to be given. 652 
5. When an attachment is sued out in a case not authorized by law, a 

motion to quash it is not the proper remedy, nor is the refusal to 

quash on motion revisable on error.—Gill v. Downs, 670 
6. But if a motion to quash were proper in such case, the objection is 

waived by the failure to make it at the first term, and by afterwards 

appearing and pleading to the merits. 670 
7. When a creditor files a bill in equity against his pone under the act 

of 1840, giving an attachment in chancery in certain cases, the ju- 

risdiction of the court is not limited to the condemnation of the 

property seized under the attachment: if its jurisdiction has once 

rightfully attached, the court may render it effectual to tle com- 

plainant’s relief, by sending out its process, upon a proper applica- 

tion, or widening the sphere of its action, soas to embrace and 

subject property enough to satisfy his demand.—Shearer v. Loftin, 703 





BAIL. 

1. A sheriff has no power under the Code to admit to bail a person charged 
with a felony after indictment found, nor can that power be delegated 
to him by an order of the Circuit Court in these words: ‘* And it ap- 
pearing to the court that the offence with which the prisoner stands 
charged, namely, murder in the second degree, is bailable, it is ordered 
that, upon the prisoner giving good and sufficient bail, according to 
law, for his appearance at the next term of this court, in the sum of 
$1,000, then said prisoner be discharged from custody until the next 
term of this court.”—Antonez vy. The State, 81 

2. Section 8408 of the Code, requiring the magistrate to endorse on the 
warrant of commitment the amount of bail required, applies only to 
preliminary proceedings before indictment found, and not to commit- 
ments after indictment. 81 


BANKRUPTCY. 

1. A judgment quashing an execution, on the ground of the defendant’s 
discharge in bankruptcy, although the court refuses to order satisfac- 
tion or discharge of the original judgment to be entered, or a perpetual 
stay of execution, relates back to the original judgment; and its 
effect, so far as respects the rights of the parties to that judgment, is 
to vacate all process issued for its satisfaction.—Ewing v. Peck, 413 
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BANKS. 
1. The object of the act of February 12, 1843, “for the final settlement of 
the affairs of the Planters and Merchants’ Bank of Mobile”, was to ob- 
tain a dissolution of the Bank’s charter agreeably to law; and although 
it provides for the institution of judicial proceedings against the Bank 
to obtain a judgment of forfeiture of its charter, and declares “ that 
if no cause of forfeiture shall be found, this act shall have no force or 
validity,” yet the Bank might dispense with the judicial proceeding 
by surrendering its charter and accepting the provisions of the act, 
and it was competent for the State, with the assent of the Bank, to 
resume its franchises at any time.—Savage & Darrington v. Walshe 
& Emanuel, 619 
In a suit brought by a purchaser of negotiable paper at a sale of the 
Bank’s assets, made by its trustees under the act of 1850, an allega- 
tion in the declaration that the charter was surrendered, but was con- 
tinued by virtue of the provisions of the several acts for the settlement 
of the Bank’s affairs, is not repugnant or contradictory, when con- 
strued with reference to those acts. 619 
3. The fact that a note, taken by the trustees after the surrender of the 
3ank’s charter, was made “negotiable and payable at said Bank”, 
does not raise a legal presumption that it was discounted, instead of 
being taken in settlement of a debt due. 619 
4, The power of sale conferred upon the trustees by the act of 1850 gave 
them, by necessary implication, the authority to transfer negotiable 
securities so as to pass the legal title to the purchaser by their assign- 
ment, and enable him to sue in his own name. 619 
5. The clause in the second section of the act of 1850, which requires the 
trustees to sell the remaining property and assets of the Bank “ with- 
in thirty days from the first Monday in November next”, is not man- 


bo 


datory, but directory merely ; and therefore, a sale mgde after the 
expiration of the time specitied is sufficient to pass a good title to the 
purchaser. 619 
6. A plea, averring ‘‘ that the charter of the Bank was not forfeited, and 

its corporate existence was pot dissolved”, is fatally defective on de- 

murrer: the first allegation is no answer to the declaration, which al- 

leges that “ the charter was surrendered to the State,’ and the second 

is an allegation of matter of law. 619 
7. So, a plea, averring that the trustees “ were not invested with the legal 

ownership and control of said note, and did not make a legal transfer 

and endorsement of the same to the plaintiffs”, is but the allegation 

of a legal conclusion instead of facts, and therefore demurrable. 619 
8. The same objection applies to a plea which avers *‘that said Bank, at 

the date of said note, had no power or authority to make a contract, 

and that said note is null and void.” 619 


3ASTARDY, PROCEEDINGS IN. 

1. A probate judge has no jurisdiction, except when sitting as a court in 
term time, to take a confession of judgment from the defendant in a 
bastardy proceeding ; such a judgment, therefore, is coram non judice, 
and yoid.—Moore v, MeGuire, 401 
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2. But, it seems, the court may declare such judgment void, and proceed 
with the cause from the last previous continuance. 461 





BURGLARY. . 
See Criminat Law, 63, 64. 


CERTIORARI. 

1. On a change of venue in a criminal case, the court to which the trial is 
removed may (Code, § 3615) issue a certiorari to the clerk of the court 
in which the indictment was found, requiring him to transmit certified 
copies of any and all papers and entries in. the cause, and may order 


the original papers to be returned to him.—Harrall v. The State, 52 
CHANCERY. ad 


1. On bill filed to have a deed absolute on its face declared a mortgage, a 
writing executed by the grantec several months after the original deed, 
reciting that it was agreed between him and the grantor, at the time 
the deed was executed, that if the latter re-paid to him by a specified 
day the amount of the consideration money expressed in, the deed, 
then he would re-convey to him all the property therein mentioned, 
and binding himself to re-convey accordingly,—is evidence of the 
highegt character against the grantec ; and although it may not be suf- 
ficient, of itself, to show that the parties intended the deed to operate 
as a mortgage, yet if the other evidence in the case, taken in connec- 
tion with it, establishes that to have been the purpose of the parties, 
or even renders it doubtful whether a mortgage or a conditional sale 
was intended, it is enough to induce a court of equity to declare it a 
mortgage.—Locke’s Executor v. Palmer, 312 

2. The inclination of the courts of equity always has been, to lean against 
conditional sales, because an error which converts a conditional sale 
into a mortgage is not as injurious as one which changes a mortgage 
into a conditional sale; and this inclination is strongly manifested, 
whenever the transaction had its origin in a proposition for a loan, or 
the relation of debtor and creditor existed between the parties. 312 

8. The fact that the debtor’s notes are given up to him by the creditor, 
and no acknowledgment or other evidence of the debt retained, is a 
strong circumstance to show that the relation of debtor and creditor 
was destroyed, but it is not conclusive. 812 

4, Therefore, in this case, a deed absolute on its face was declared a mort- 
gage, on proof of these facts: That the transaction originated in a 
loan of money, and the relation of debtor and creditor existed between 
the parties; that some of the articles of personal property conveyed 
were not enumerated in the deed ; that the creditor gave up the debt- 
or’s notes, and retained no evidence of the debt; that the creditor, 
about two months afterwards, acknowledged in writing that, at the 
time the decd was executed, it was agreed between them that, if the 
debtor re-paid to him by a specified day the amount expressed as the 
consideration in the deed, then he would re-convey to him all the pro- 
perty therein mentioned, and bound himself to re-convey accordingly; 
and that all the property, both real and personal, remained in the 
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debtor’s possession, without any agreement for rent or hire so far as 
the evidence disclosed. 812 
5. Equity looks with a jealous eye upon sales of the equity of redemption 
to the mortgagee, and requires them to be established by the clearest 
and most convincing proof. (The evidence in this case was held in- 
sufficient.) 312 
6. If a portion of the mortgaged property has been sold with the mort- 
gagor’s consent, and the proceeds applied towards the satisfaction of 
the debt, he may file a bill to redeem the residue. 812 
7. It seems, however, that even if there had been no such sale, the mort- 
gagor might, at his option, proceed for a redemption of all or any 
portion of the property ; butif he files a bill to redeem a portion of it 
only, a decree in his favor would be a bar to any other proceeding of 
the like nature upon the Same contract. 212 
8. A simple contract creditor, without a lien, cannot go into equity for the 
collection of his debt; and therefore, where the purchaser of slaves at 
sheriff ’s sale left them in the possession of the defendant in execution, 
under a written agreement that the latter might be allowed to re-pur- 
chase them at a stipulated sum within a specified time; and the 
defendant borrowed the money and paid it over to the purchaser, who 
afterwards, without defendant’s assent, assigned his bill of sale from 
the shefiff to the lender,—Ae/d, that these facts were not sufficient to 
enable the assignee to assert a claim to the slaves in equity for the re- 
imbursement of the money which he had advanced to the defendant. 
Turney’s Adm’r v. Morrow, 389 
9. Where a subsequent creditor takes a mortgage to secure his debt, but 
does not incur any new responsibility for it, nor waive any right or 
lien, nor part with anything to obtain it, he is not entitled fo,relief in 
chancery against a previous voluntary conveyance of the same pro- 
perty, without averring and proving that such conveyance was made 
with a fraudulent intent.—Stiles & Co. v. Lightfoot, , 443 
10. The statutory jurisdiction conferred on the courts of probate, in the 
allotment of dower, does not take away the jurisdiction of chancery ; 
and if the widow proceeds in equity for lands in which dower cannot 
be assigned by metes and bounds, she is not compelled to include in 
her application all the lands in the county in which she is entitled to- 
dower.—Owen v. Slatter, 547 


See PieapmnG aNp Practice mv CuaNcery. 


CODE, CONSTRUCTION OF. 
1. If the defendant was a mere servant of his employer, having charge of 
the store-house and goods without any authority to sell, he may be 
convicted under section 3170 of the Code ; but if he was the agent of 
his employer, and had authority as such agent to furnish goods to cus- 
tomers, he can only be indicted and convicted under section 3148. If, 
however, he obtained his agency with the felonious intent of stealing 
the goods, he may be convicted under section 83170.—Case v. The State, 17 
2. The term “pub/ic place,”’ as used in the statute against gaming, (Code, 
§ 3243.) does not include any of the places therein before specifically 
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mentioned, but embraces all other public places, whether they are 

public per se, or become public merely by force of circumstances ; 

and therefore, if the evidence shows that the defendants played cards 

at a “public house,’ they cannot be convicted of playing at a “ pub- 

lic place.””—-Windham v. The State, 69 
3. Section 3408 of the Code, requiring the magistrate to endorse on the 

warrant of commitment the amount of bail required, applies only to 

preliminary proceedings before indictment found, and not to commit- 





ments after indictment.— Antonez v. The State, 81 
4, Section 8130 (respecting the stealing, inveigling, &c., of slaves) con- 
strued in Spivey v. The State, 90 
5. Sections 3308-9 (as to what is a dwelling-house, within the definition of 
burglary) construed in Ex parte Vincent,. 145 
6. Sections 2142-8 (as to set-off) construed in Duramus vy. Harrison & 
Whitman, 326 


7. In the adoption of the Code, the Legislature is presumed to have known 
the judicial construction which had been placed on the former statutes; 
and therefore, the re-enactment in the Code of provisions substantially 
the same as those contained in the former statutes, isa legislative 


adoption of their known judicial construction. 826 
8. Section 2595 construed in Floyd v. Morrow, 353 


9. The distinctions between the actions of detinue and trover are carefully 
preserved in the Code, and an amendment of the complaint which 
would convert an action of detinue into an action of trover cannet*bhe 9 
allowed.--Code, § 2403.—Harris v. Hillman, 880 

10. Husband and wife may join, under the Code (§ 2131) as at common 
law, to recover upon a promise made to the wife for serviceswendered 
by her during coverture.——Jordan’s Adm’r v. Hubbard and Wife, * 433 

11. Section.2499 of the Code applies only to all partial payments, or at- 
tempts to avoid the statute of limitations by subsequent undertakings, 
made since the Code went into effect, but not to verbal promises made 
previous & t time, 438 

12. Section 1 of ¢jqCode, which declares that the word “person”, when 
used therein, ‘*Taeludes a corporation as well asa natural person’, 
does not so control the subsequent sections (2516, et seg.) giving the 
process of garnishment against ‘‘any person indebted to the defend- 
ant in attachment,” &c., as to authorize a garnishment against a 
public municipal corporation, to whom those sections, as shown by 
their provisions, are inapplicable.—Mayor, &c., of Mobile v. Row- 
land & Co., 498 

13. Section 1611 of the Code (which requires two witnesses to a will dis- 
posing of either real or personal property) applies to a will of realty 
executed before the adoption of the Code, if the testator died since its 
adoption ; but a will of personalty only would be governed by the old 
law.—Hoffman v. Hoffman, 535 

14, A complaint in the form prescribed by the Code (p. 651), ‘on promis- 
sory note, by payee against maker’’, is sufficient to support a judg- 
ment by default ; and its legal effect is the same as if it contained an 
averment, in express terms, that the note was payable to the plaintiff. 
Letondal v. Huguenin, 552 
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COMMON CARRIERS. 

1. A common carrier, as he is not absolved from liability to the owner of 
the goods by the torts of third persons, has a right to maintain an ac- 
tion for the wrong; and a recovery by him for the injury done to the 
goods will bea bar to’a subsequent action by the owner for the dam- 
age or loss resulting from the same injury.—Steamboat Farmer.v. 
McCraw, F 

2. But where the owner of the lost or damaged goods brings his action 
against the owners of the boat which caused the loss or damage by 
running into the flat-boat on which the goods were, a plea of a former 
recovery by the common carrier for the injuries caused by the collis- 
ion, ‘‘ which (it avers) are the same injuries in the plaintiff’s declara- 
tion alleged to have been done to the goods of the said plaintiff,” is 
not equivalent to an averment that the recovery was for the damage 
done to the goods described in the declaration—non constat, that it 
may not have been for damages done to the goods of some other per- 
son which were on board the flat-boat at the same time ; such a plea, 
therefore, is defective on demurrer. 

38. If the several proprietors of different portions of a public line of travel, 
by agreement among themselves, appoint a common agent at each end 
of the route, to receive the fare and give through tickets, this does 
not, of itself, constitute them partners as to passengers who purchase 
through tickets, so as to render each one liable for losses occurring on 
any portion of the line.—Ellsworth v. Tartt, 


" a 

CONGRESS, CONSTRUCTION OF ACTS OF. 

1. The thirty-third section of the judiciary act of 1789, (U.S. Statutes 
at Large, vol. i, p. 91,) which empowers justices of the peace and 
Other officers therein named to arrest and commit (or bailsjas the 
case may require) persons charged with a violation of the criminal 
law of the United States, is not unconstitutional : the authority.thus 
conferred on justices of the peace is not “judicial power” within the 
third article of the Federal constitution, nor does thé Scise of it 
make them Federal officers within the second claugijpf’ the second 
section of the second article.—Ex parte Gist, a 

2. The act of Congress of May 8, 1822, (3 U.S. Stat. 699, 700,) ‘*con- 
firming claims to lots in Mobile,” &e., confirms only those cl&ims 
‘** which, in the opinion of the commissioner, ought to be confirmed” ; 
and the commissioner's report, on which the act is based, only re- 
commends for confirmation, of all the claims embraced in register 
No. 11, ‘* the claims to such lots as were inhabited and cultivated 
under the Spanish Government, or such as were built upon by per- 
mission of the Spanish authorities.’ Therefore a claim to a lot 
which was inhabited and cultivated by one of the claimant’s ances- 
tors while Mobile was under the dominion of Great Britain, though 
included in the commissioner’s report, does not come within the 
provisions of the aetyof confirmation, when it is shown that the man- 
sion-house, with all the improvements, was burned down during the 
siege of Mobile by the Spaniards in 1780, and there is no proof of any 
subsequent inhabitation or cultivation under Spain.—Kennedy’s 
Executor v. Rochon’s Heirs, 
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CONGRESS, CONSTRUCTION OF ACTS OF--continvep. 

(This applies to the claims of the heirs of A. Rochon, numbered 74, 
75 and 76, in the register (No. 11) of claims “founded on private 
conveyances, which have passed through the office of the command- 
ant, but which are founded, as the claimantsupposes, on grants lost 
by time or accident.”—See Commissioner Crawford’s Report, in 3d 
vol. Amer. State Papers, p. 32.) 

3. The case of Doe ex dem. Farmer’s Heirs v. Eslava, reported in 9th 
Howard’s U.S. Rep. 421, in which a similar claim was held to be 
within the act of confirmation, cannot be regarded as a judicial de- 
termination of the point presented in this case, since no question 
was there raised as to the fact of confirmation. 884 


CONSTITUTION. 
1. The constitutional guaranty of a trial by jury ‘in all prosecutions by 
indictment or information,” (Art. I, § 10.) does not apply to offences 
created‘ by statute since the adoption of the constitution, except in 
the specified cases; but it is within the power of the Legislature to 
make such offences triable before a justice of the’ peace without in- 
dictment,—Tims v. The State, 165 
2. Nor does the provision contained in the twenty-eighth section of the 
same article, which declares that “the trial by jury shall remain 
inviolate,” éxtend the right df a jury trial to cases which were un- 
known, at the time of the adoption of the constitution, either to the 
common or to the statute law. 165 
8. The third section of the act of February 7, 1854, (Pamphlet Acts 
1858-4, p. 247,) which makes defaulting overseers of roads triable 
before a justice of the peace, is not violative of the right to a trial 
by jury, as secured by the tenth and twenty-eighth sections of the 
first article of the constitution; but it is unconstitutional (Art. V, 
§ 10,) in that it makes no provision for an appeal, and the general 
law regulating appeals (Code, § 2811) is inapplicable to the case. 165 
4, A repealing clause in an unconstitutional statute, declaring ‘‘ that all 
laws contravening the provisions of this act be, and the same are 
hereby, repealed,” does not affect the previous laws. 165 
. The power to remit fines and forfeitures is confided by the State con- 
stitution to the Governor alone, and cannot be exercised by the Le- 
gislature; and therefore any act of the Legislature which attempts, 
directly or indirectly, to remit a fine, either before or after it has 
been paid, is unconstitutional.—Haley v. Clark, 439 
6. Therefore the act of February 2, 1850, (Pamph. Acts 1849-50, p. 452.) 
entitled “‘An act for the relief of the securities of John Douglass, 
late clerk of the Circuit Court of Marion county”, is unconstitutional. 439 


co 


CONTRACTS 

1. A promise by defendant, upon valuable consideration, to give his 
daughter, who was plaintiff’s wife, “a full share of his property, 
which’ then and there was worth $25,000”, is too indefinite and un- 
certain to support an action under the Code.—Adams and Wife v. 
Adams, 272 

2. It seems, however, that a promise by a father, upon valuable consid- 
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CONTRACTS-—-continvep. 
eration, to make his daughter equal in property to his other children, 
(or to give her so much as wquld make her slrare equal to a given 
portion of his estate; as, one-fourth, one-fifth, &c.,) is sufficient to 
support an action, if the parties contemplated its présent execution 
upon the performance.of the consideration. 

8. Such a contract, although its execution may be-postponed by circum- 
stances beyond a year anda day, and although the defendant's estate 
consists entirely of lands, is not within the statute of frauds. 272 

4, When a-contract admits of two const?uctions, one of which will destroy,” 
amd the other uphold it, the latter construction must prevail. 

5. When no time is specified for the performance of a contract, the law 
requires that it shall be performed within a reasonable time. 272 

6. Held, on the authority of Prater v. Miller, 25 Ala. 320, that a verbal 

promise to pay,or to part with anything valuable, in settlement of.a 
controversy not existing in the form of a pending suit, cannot be en- 
forced in a court of law, without some proof that there was a .reason- 
able ground for such controversy; and that, therefore, in a suit on’ 
a note given for the price of a slave, it was not error to refuse to in- 
struct the jury, at the defendant’s request, ‘‘that if they believed 
there was-a controversy between plaintiff and defendant as to whether 
plaintiff had defrauded defendant in the sale of the negro, and that 
plaintiff, in settlement of the controversy, agreed to knock off one 
hundred dollars on the note, then defendant would be entitled toa 
deduction for that sum.”—Stewart v. Bradford, 410 

7. One who contracts with a workman for services within his art or call- 
ing, hasa right to rely upon his representations as to his skill; and 

although the law will not seek to compel a man to perform that 
which is impossible, yet it will not allow the workman, after he has 
obtained money .as the price of stipulated services which he cannot 
perform, by false and fraudulent- representations as ‘to his skill in 
his business, to defeat arécovery for the deceit ‘and consequent in- 
jury by setting up the impracticability of those services.—McGar v. 
Williams, 

8. Therefore, in an action for deceit against a tinner, who followed the 
business of putting tin roofs on houses, for that he falsely'and fraud- 
ulently represented that he would put a tin roof on plaintiff’s’ house 
which would not leak for twenty years, whereas the said roof did 
leak before the expiration of two years,—the true question to he sub- 
mitted to the jury is, not the practicability of putting on a tin roof 
which would last twenty years without leaking, but whether the 
representations (if made) were false, and whether plaintiff was 
thereby deceived to his injury. 

9. If defendant’s representations related to putting a roof on a building 
to be erected upon an agreed plan, and plaintiff afterwards, without 
defendant’s consent, caused a material change to be made in the 
building, thereby rendering it necessary to make a material change 
in the form of the roof, he must be considered as having abandoned 
the original contract, and cannot held defendant bound by his rep- 
resentations as to the original plan; but if defendant’s representa- 
tions as to the character of the roof had no reference to any parti- 
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cular plan, and he proceeded to put the roof on the building under 
his contract, without making any objection to the alteration of the 
plan, the change would not affect his liability. : 469 
10. A partial paynient made by plaintiff after discovering that the roof 
leaked, without objecting to it on that ground, is a circumstance to 
be weighed by the jury in determining whether any fraud was prac- 
ticed by the defendant, but it cannot operate as an estoppel in pais, 
nor as a release or waiver of an existing cause of action. 469 
11. If the holder of a note, having bound himself by written contract to 
account for it to the owner, recovers judgment on it in his own 
name, and by private agreement with the sheriff, after a sale under 
execution, takes'the property at the purchaser’s bid; he thereby be- 
comes:liable to the owner of the note for the amount in‘money, and 
cannot raise objections to the sale of which the defendant in execu- 
tion might avail himself; and if the amount was lessened by expen- 
ses, court costs, &c., the onus of proving it devolves on him.—Hudson 
v Crow, ' 515 
12. Nor is he entitled to a deduction for expenses’ incurred by him in pur- 
suing the defendant in execution, who had secretly left the county, 
taking his property with him, when such expenses are not shown to 
have been necessarily incurred, nor to have been such as the bailor 
would be bound to pay. 515 
13. Defendant, being indebted toplaintiff by open account for goods sold 
and delivered, gave him a note for a larger amount on a third per- 
son, and agreed to take up the difference in goods at cash value as he 
might want them, and received part of the goods the next day; but 
plaintiff, discoverihg 4 few days afterwards that the maker of the note 
was insolvent, thereupon tendered back the note, and demanded a 
rescission_of the contract, and then brought suit on the account for 
goods sold, &.; to which defendant’ pleaded: piyment and set-off: 
Held, that if plaintif{ received the nate in payment of the account, 
withoat any fraud or misrepresentation on the part of the defendant 
to induce him to take it, then the delivery of the note operated a 
payment and extinguishment of the account, and plaintiff became 
bound to defendant for goods at cash value to the amount of the dif- 
ference between the note and the account; but that this liability 
for goods, coupled with the disaffirmance of the contract on the part 
of plaintiff, could not be used as a set-off in this suit, so as to entitle 
defendant to judgment for the difference between the note and the 
account.—Carriere v. Ticknor, 571 
14. A liability to pay hire for slaves, upon an implied promise, will only 
be raised against the person who had their possession and services. 
Smith v. Pearson, 603 
15. Where the purchaser of slaves, on discovering their unsoundness, 
wrote to the vendor, informing him of that fact, and tendering them 
back; andthe vendorjin reply, objected that the offer to rescind 
was made too late, and referred the purchaser to his warranty for 
indemnity: Held, that these letters did not amount to a rescission 
of the contract, when it was shown that the purchaser had after- 
wards brought suit on the warranty.—Bennett v. Fail & Patterson, 605 
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16. If the vendor refuses to accept the property when the purchaser of- 
fers to return it, this will dispense with a more formal tender; but 
the purchaser, if he still retains the property in his possession, must 
yield it up on the reasonable demand of the vendor, and his refusal 
to surrender on such demand, even after suit brought, will destroy 
the effect of his previous tender. 

17. Under a written contract between an overseer and his employer, 
whereby the latter agrees to give the former for his services ‘‘ three- 
sixteenths of all the cotton raised on the place, and to gin and haul 
his cotton, with his own, free of charge,” the overseer is entitled also 
to three-sixteenths of the cotton-seed, and is a co-owner with his 
employer both in the cotton and the seed, until a division is made 
between them; but a delivery of the cotton, after ginning, would 
not operate as a delivery of the seed.—Allen v. Harper, 

18. Plaintiff having agreed with S. & P., who were mail contractors, to 
keep their drivers‘and horses at a stipulated sum per annum, pay- 
able quarterly, and during the last quarter, on their becoming in- 
solvent, having refused to keep their drivers and horses without se- 


curity, thereupon defendant, at the request of S. & P., wrote to- 


plaintiff, saying “I will see you paid for this quarter, as their time 
then expires, payable when due in Alabama bank-netes”; plaintiff 
kept the drivers and horses until the expiration of the quarter, and 
the agent of 8. & P. afterwards closed their account by giving the 
note of the surviving partner, payable one day.after date, which 
was filed as a claim against the estate of the deceased partner: Held, 
that defendant’s promise was an original undertaking, upon a new 
and sufficient consideration, which, upon its acceptance by plaintiff, 
discharged the debt of S. & P., and bound defendant to pay, at the 
expiration of the quarter, in Alabama bank-notes.—Jolley v. Walk- 
er’s Adm’rs, ; 

19. When a contract under seal is materially varied by a subsequent 
valid contract, Whith is also under seal, a recovery cannot be had 
on a declaration which only sets out the first contract and its breach ; 
and if the declaration sets up both contracts, alleging an appropri- 
ate breach, a plea of performance of the obligations imposed by the 
original agreement, which is silent. as to the additional obligations 
created by thesecond agreement, isMefective on demurrer.—Nesbitt 
v. McGehee, 

20. A contract under seal contained these provisions : ‘‘The said M. cove- 
nantgand agrees to deliver to the sdid N., at the water’s edge, at his 
steam-mills at Cedar Bluff, all the stocks for string timber for the Mem- 
phis Branch Railroad, agreeably to the said N.’s contract, made January 
18th, with the engineer of said road’’; the stocks to be of a specified 
size and quality, and “ the timber to be delivered as fast as requiréd 
for sawing, gay one hundred stocks per week, more or less, as may be 
necessary. * * * And the said N., on his part, covenants and 
agrees fo pay the said M., when the above contract shall have been 
faithfully complied with, at the following rates, to-wit, forty-five cents 
per stock ; and that he will make his payments in the following man- 
ner—that is to say, on the twentieth day of every month during the 
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progress of this contract, he will pay seventy-five per cent. of the rela- 
tive value of such timber as may be delivered, until the whole of the 
timber herein contracted for shall have been delivered agreeably to 
contract, when’ the balance shall be forthwith paid to the said M.”: 
Held, that the weekly delivery by M., at the specified place, from the 
date of the agreement until the next twentieth day of the month,.of 
such a number of logs (not exceeding one hundred per week) of the 
- specified size and quality, as was necessary to afford constant em- 
ployment to N.’s steam-mills in sawing them during the usual avork- 
ing hours of each day of the week, was the first thing to be done under 
the contract—a condition precedent to N.’s liability to pay ; and that 
M.’s failure to perform that act, was a breach of his covenant, and 
instantly vested a right of actionin N. 748 
21. If the parties to a pending suit, under the mistaken impression that the 
costs have been adjudged against the defendant, enter into a verbal con- 
tract, by which plaintiff agrees to pay the costs in the first instance, 
and defendant promises to re-pay them, and also the note on which 
the suit is founded, and which he admits to be just, in good accounts 
due the first day of January next thereafter, the promise is binding, 
and its validity is not affected by the mistake.-Eastman vi Hobbs, 741 
22. And if the plaintiff, on the verbal agreement being afterwards reduced 
to writing, fails to inform the defendant of the mistake, and conceals 
from him the fact (which he had himself discovered, and of whith he 
knew defendant was still ignorant) that he had taken a nonsuit, this 
does not amount toa fraud on the defendant, nor enable him to avoid 
the written contract. 741 


COSTS. 

1. Where,a decree in chancery, dismissing a bill as to both of the defen- 
dants, was reversed on error, and the complainants held to be enti- 
tled to relief against one of the defendants, the costs of the appellate 
court were apportioned ; one half being taxed against the complain- 
ants, and the other half against the unsuccessful defendant.—Tyus 
v- DeJarnette, 280 

2. The statute which provides ‘that, ‘in all actions to recover damages 
for torts, the plaintiff shall Yecover no more costs than damages 
where the damages do not exceed five, dollars, unless the presiding 
judge shall certify that greater damages should in justice have been 
awarded,” (Clay’s Digest, p. 316, § 25,) dees not apply to amaction 
of debt on an attachment-bond to recover damages for the wrongful 
and- vexatious suing out of the attachment.~-McAllister v. McDow, 453 


COURT AND JURY. 

1. It is.the duty of the court to declare the legal effect of a record 
which is offered to sustain the plea of autrefois acquit or discontin- 
uance, and fhe record itself cannot be gainsayed by parol proof; 
therefore, the court may charge the jury, that the pleas are not 
sustained by the proof, when that is the case.-—Marthav.TheState, 72 

2. A charge is erroneous, which instructs the jury ‘that, if they found 
there was a conflict between the special charges given by the court. 
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3. 


no 


at the defendant’s request, and the main charge, then the latter 
must prevail.”—Spivey v. The State, 

In criminal prosecutions, neither party can be permitted, except by 
mutual consent, to withdraw the trial from the jury to the court by 
a demurrer to the evidence.—Brister et al: v. The State, 


. Distinction stated between the sphere of the judge in deciding upon 


the competency of confessions, and that of the jury in determining 
their credibility and effect. 


. The improper conduct of the jury, after they have retired to make up 


a verdict, is not a ground for a motion in arrest of judgment. 


. Misconduct of the jury is a ground for a motion for a new trial, but 


the action of the court in refusing a new trial on that ground is not 
revisable on error. 


. If the verdict of the jury is received, and read aloud in open court, 


in the absence of the prisoners, and the jury are then told by the judge 
that they are discharged, it is within the power of the court to call 
them back before they have left the bar; and if they are immedi- 
ately recalled, upon the discovery being made that the prisoners are 
not in court, and the papers in the cause are handed back to them, 
the prisoners are not deprived of their right to poll the jury, nor 
can they complain on error of this action of the court. 


. The constitutional guaranty of a trial by jury, ‘“‘in all criminal 


prosecutions,” includes the right to have the deliberations of the 
jury continued, when once they have begun the trial and heard any 
evidence, until the occurrence of a sufficient legal reason for their 
discharge, and the chance of a verdict of acquittal at their hands 
during all that time; and therefore the unauthorized discharge of a 
jury in any criminal case, either for a misdemeanor or a felony, is 
equivalent to an acquittal. (Cuitron, C. J., expressing no opinion.) 
McCauley v. The State, 


9. But, since the court has power to discharge the juty in cases of ne- 


10. 


11. 


12. 


cessity, or when the prisoner consents to it, a plea of a previous 
withdrawal of the cause from the jury after issue joined, “ without 
the consent of defendant, and against his objection,” is defective on 
demurrer : it should also negative the existence of any necessity for 
such withdrawal. 
The constitutional guaranty of a trial by jury “in all prosecutions 
by indictment or information,” (Art. I, §10,) does not apply to 
offences created by statute since the adoption of the’constitution, 
except in the specified cases ; butit is within the power of the Legis- 
lature to make such offences triable before a justice of the peace 
without indictment.—Tims v. The State, 
Nor does the provision contained in the twenty-eighth section of the 
same article, which declares that “the trial by jury shall remain 
inviolate,” extend the right of a jury trial to cdses which were un- 
known, at the time of the adoption of the constitution, either to the 
common or to the statute law. 
On the request of the jury for further instructions, the presiding 
judge said, “I perceive from your questions that your minds have 
been mislediby a case read by defendant’s counsel,” and then stated 
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to them, ‘“‘that they should receive the law only from the court,— 
that counsel often read books to the jury to explain themselves more 
clearly and forcibly, but that they must not receive them as law, 
except so far as sanctioned by the court:’’ Held, that there was 
no error in these instructions;-—Chamberlain & Co. vy. Masterson, 

18 Itis error to instruct the jury, ‘‘ that the main charge was to be 
with them the controlling part of the charge.” 

14. The construction of an order of sale, made by the orphans’ court, is 
a question for the court, and not for the jury, and must be deter- 
mined from an ‘inspection of the record alone, without the aid of 
evidence aliunde to show its meaning.--Wyatt’s Adm’r v. Steele, 

15. If the court, after deciding a question of law against the plaintiff, 
refuses to instruct the jury, on his request, that they have nothing 
to do with the decision of that question—thereby impliedly admit- 
ting their right to revise its decision—the refusal of the charge gives 
the plaintiff an additional chance for a oe and is, therefore, no 
cause of reversal in his favor. 

16. A purely abstract charge which could not we misled the jury, fur- 
nishes no ground of reversa].—Rolston v. Langdon, 

17. When a charge asked needs to be qualified, or explained, to prevent it 
from misleading the jury, it may be refused. 

18. When a charge is asked which admits of two constructions, one of 
which is calculated to confuse the jury, it may be refused. 

19, An abstract charge, which asserts a correct legal proposition, is no 
ground for reversal, when the record shows that it could not have 
misled the jury.—Taylor v. Morrison, 


COURT, COMMISSIONERS’. 


1. The proceedings of the commissioners’ court, in the establishment of & 
public road, cannot be sustained, when assailed on certiorari, unless 
the record shows that the court had jurisdiction, and that its juris- 
diction was exercised in the mode prescribed by the statute.— 
Keenan v. Commissioners’ Court of Dallas County, 

2. The form of oath prescribed for the viewers of the road (Code, § 1184) 
must be fully set out, and precisely. pursued: a recital, in their re- 
turn, that they were ‘duly sworn before acting,” is insufficient. 

3. The record must show that the road described in the order of the 
court was viewed and marked out by the jury, “ to the greatest ad- 
vantage to the public, and with as little prejudice to individuals as 
possible, and without partiality or favor:” where the order of the 
court directs the jury ‘‘ to view and mark out the best route for the 
said road,” and they report that, ‘‘ being duly sworn before acting,” 
they ‘‘performed the duty assigned them in the order to the best of 
their ability, without partiality or favor,” this is not a sufficient 


compliance with the requisitions of the statute. 668 


COURT, ORPHANS’ AND PROBATE. 


See Propate, Court oF. 
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COURT, SUPREME. 
See Aprea.s, 
Error. 


CRIMINAL LAW. 

1. Under an indictment for larceny from a store-house, (Code, § § 3170, 
3175,) if the jury assess the aggregate (instead of the separate) 
value of the stolen articles, the irregularity is not available to the 
defendant, either on motion in arrest of judgment, or on error.— 
Case v. The State, 

. If the defendant was a mere servant of his employer, having charge of 
the store-house and goods wlthout any authority to sell, he may be 
convicted under section 3170 of the Code; but if he was the agent 
of his employer, and had authority as such agent to furnish goods to 
customers, he can only be indicted and convicted under section 3143. 
If, however, he obtained his agency with the felonious intent of 
stealing the goods, he may be convicted under section 3170. 

8. Whether a person is ‘‘a man of known intemperate habits,” isa ques- 
tion of fact to which a witness may depose.—Stanley & Elliott v. 
The State, F 

4. Under an indictment for retailing without a license, (Code, § 1059,) 
evidence that the intemperate habits of the person to whom the liquor 
was sold were generally known in the community, is irrelevant and 
inadmissible the fact that his intemperate habits were generally 
known in the community, does not justify the inference that they 
were known to the defendant. 

5. To excuse a homicide, there must exist on the part of the slayer an 
actual necessity to kill in order to prevent the commission of a felony 
or great bodily harm, or a reasonable belief in his mind that such 
necessity exists.—Noles v. The State, 

6. While every citizen has the right to resist any attempt to put an ille- 
gal restraint upon his liberty, his resistance must not be in enor- 
mous disproportion to the injury threatened. He has no right to kill 
to prevent a mere trespass which is unaccompanied by any imminent 
danger of great bodily harm or felony, and which does not produce 
in his mind a reasonable belief of such danger. 

7. The charges of the court in this case, and its refusal to give the charges 
asked by the prisoner, tested by these principles, and held correct. 

8. Any fact which tends to prove the real motive of the prisoner in kill- 
ing the deceased. or the purpose of the deceased in going to the pris- 
oner’s house, or that the prisoner knew, at the time of the killing, 
that the deceased and his companions did not intend to commit any 
felony, nor to do him any great bodily harm, is relevant evidence. 

9. A verdict, finding the prisoner ‘‘ guilty of murder in the first degree, 
and penitentiary for life,” is sufficient to support a judgment of 
conviction and sentence of confinement in the penitentiary for life. 

10. Where three are jointly indicted for an assault with intent te murder, 
but are tried separately, a letter written by one of them to the 
prosecutor some time before the commission of the assault, showing 
malice and ill-will on the part of the writer towards the prosecutor, 
is not admissible evidence against another who, though particeps 
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18. 


14. 


15. 


16. 


17. 


18. 


19. 


20 


21. 


criminis im the assault, is not shown to have had any connection 
whatever with the writing of the letter, nor to have acted in con- 
cert with the writer, nor to have participated in his ill-will towards 
the prosecutor.—Stewart v. The State, 


. But, it seems, if the defendants had entered into a conspiracy to kill 


the prosecutor, and the letter was subsequently written by one of 
them to bring on the difficulty, or in furtherance of their common 
design, it would be admissible evidence against all of them; the act 
of each, in furtherance of the common design, being deemed in law 
the act of all. 


. Under an indictment for retailing without a license in the general 


form allowed by the Code, (§ 1059,) the defendant cannot require 
the prosecuting attorney to state and elect, before any evidence is 
offered, for which one of the different varieties of retailing he in- 
tends to proceed.—Elam v. The State, 
But after the State has once made its election by offering evidence of 
one particular. offence, it will be held to that election through all 
the future proceedings, and on a second trial under the same indict- 
ment will not be allowed to offer evidence of a different offence. 
If the order’ for a change of venue, in a criminal case, directs the 
clerk to transmit “the original papers in the cause,” it is nevertheless 
his duty (Code, § 3618) to transmit a transcript; and such order, 
even if erroneous, is-no ground for a reversal of the judgment and 
sentence of conviction.—-Harrall v. The State, 
The failure of the clerk, after a change of venue has Been ordered, 
to transmit a transcript to the clerk df the court to which the trial 
is removed, and the failure to have the cause entered on the docket 
of that court at the term next after the order of removal, is no dis- 
continuance of the prosecution. 
The court to which the trial is removed may (Code, § 3615) issue a 
certiorari to the clerk of the court in which the indictment was found, 
requiring him.to transmit ‘certified copies of any and all papers and 
entries in the cause, and may order the original papers to be re- 
turned to him. 
It is not necessary that an indictment, under the forms prescribed 
by the Code, should be signed by the solicitor. 
The certified copy- of the indictment may be read to the jury on the 
trial; and therefore, if the entire transcript, containing a copy of 
the indictment, is offered to the jury, and the defendant objects to 
it as a whole, his‘objection may be overruled. 
A verdict finding the defendant “ guilty of murder in the first de- 
gree, and penitentiary for life,” is sufficient to support a judgment 
of conviction and sentence of confinemet in the penitentiary 
for life. 
If a part of a conversation is adduced in evidence by the State, as 
proving the defendant’s declarations or confessions of guilt, he has 
the right to call for the whole of what was said in that conversation 
relative to the subject-matter in issue.—Chambers v. The State, 
Under an indictment against a negro trader for exhibiting slaves for 
sale without a license, (Pamph. Acts 1849-50, p. 8,) after evidence 
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28. 


29. 


30. 


31 


° 


has been offered of a particular act of sale within the time covered 
by the indictment, evidence ofa previous act more than twelve 
months before the finding of the indictment is admissible for the 
State, as tending to show that the defendant was engaged in the 
business of negro-trading. 


. If the defendant was engaged in the business of negro-trading, 


proof of one act, in pursuance of such business, within the county 
in which the indictment was found, is sufficient to support a con- 
viction. 


. Under an indictment for gaming, (Code, §3248,) upon demurrer to 
g g 8 


the evidence, the defendant may be convicted on proof of his having 
played a game of “ramps” in a store-house where spirituous liquors 
were at the time retailed.—Bryan v. The State, 


. The term ‘public place,” as usedin the statute against gaming, 


(Code, § 8243,) does not include any of thé places therein before 
specifically mentioned, but embraces all other public places, whether 
they are public per se, or become public merely by force of circum. 
stances ; and therefore, if the evidence shows.that the defendants 
played cards at a “ public house,” they cannot be convicted of play- 
ing at a ‘ public place.”--Windham v. The State, 


. A room in a warehouse for storing cotton on the bank of a navigable 
river, which is used by the clerk both for the transaction of business 


59 


59 


and as a sleeping room, is a “ public house” within the statute — 


against gamjng, but not a ‘‘ public place.” 

The same distinction is applicable to the cases of Burdine v. The State 
(25 Ala. 60), Sherrod v. The State (id. 68), Roquemore v. The State 
(19 ib. 528), and Clarke v. The State (12 2b. 402). 


. When the gaming is ata ‘‘ public house,” or at any one of the other 


places specifically enumerated in the statute, no matter what secre- 
cy may be used, nor how few the number present, itis a violation of 
the statute. 

In an indictment for arson under the Code, 4s at common law, the 
ownership of the house burned must be alleged, and must be proved 
as laid.—Martha v. The State, 

If the proof: of the ownership varies from the allegation, and a nolle 
pros. is thereupon entered, this is no bar to a subsequent prosecution 
under a second indictment, in which the ownership is alleged to be 
in « different person ; and if the second indictment contains several 
counts, in oneof which the allegation of ownership is the same as in 
the first indictment, and the defendant pleads to the whole indict- 
ment autrefois acquit and discontinuance, the record of the former 
prosecution does not sustain either plea. 

It is the duty of the court-to declare the legal effect of a record which 
is offered to sustain the plea of autrefois acquit or discontinuance, 
and the record itself cannot be gainsayed by parol evidence ; there- 
fore, the court may charge the jury that the pleas are not sustained 
by the proof, when that is the fact. 

Under an indictment for betting ‘‘at a game of pool at a public place 
enumerated in section 3248 of the Code,’’ the defendant may be con- 
victed on proof that he played pool at a table regularly licensed for 
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billiards, as a license to keep a billiard table does not authorize its 
use for the game of pool.—Rodgers v. The State, 76 
. An indictment for betting ‘‘at a game of pool at a house where spirit- 
uous liquors were retailed,” or (as alleged in a second count) “at a 
public place enumerated in section 3243 of the Code,” conforms sub- 
stantially to the requisitions of the Code, and is therefore sufficient. 76 
33. An indictment which, upon its face, charges several defendants for 
several offences committed by them independently of each other, 
(some of which were committed by some of the defendants at one 
time, and some by others of the defendants at a different time,) is 
fatally defective.—Elliott v. The State, 78 
$4. If an indictment is unobjectionable on its face, no conviction under 
it can be had on proof of facts which, if stated in the indictment, 
would make it fatally defective, and enable the defendants, after 
conviction, to arrest or reverse the judgment. 78 
35. Therefore, if A and B are jointly indicted and tried for gaming, and 
the evidence shows that Aand others played at one time when B was 
not present, and that B and others played at another time when A 
was not present, no conviction can be had against them. 78 
36. A sheriff has no power under the Code to admit to baila person charged 
with a felony after indictment found, nor can that power be delegated 
to him by an order of the Circuit Court in these words: “* And it ap- 
pearing to the court that the offence with which the prisoner stands 
charged, namely, murder in the second degree, is bailable, it is ordered 
that, upon the prisoner giving good and sufficient bail, according to 
law, for his appearance at the next term of this court, in the sum of 
$1,000, then said prisoner be discharged from custody until the next 
term of this court.”—Antonez v. The State, 81 
37. Section 3408 of the Code, requiring the magistrate to endorse on the 
warrant of commitment the amount of bail required, applies only to 
preliminary proceedings before indictment found, and not to commit- 
ments after indictment. 81 
Under am indictment for failing and neglecting to keep in repair a 
certain turnpike road, which defendant and another were authorized 
by private act of the Legislature to construct, the court eannot take 
judicial notice of the charter if it is not set out, but must look only 
to the allegations of the indictment ; and if it alleges that the de- 
fendant alone accepted the charter, and erected toll gates and took 
toll by its authority, but does not allege that the charter authorized 
him to accept alone, or required him to keep the road in repair, it is 
fatally defective on demurrer.—Code, § 3501.—Moore v. The State, 88 
The statute of this State respecting the stealing, inveigling, &c., of 
slaves (Code, § 3130) was intended to afford ampler protection and 
security to slave property than was afforded by the rules of the. 
common law, and makes several radical changes in the common law. 
Spivey v. The State, : 90 
40. When one man has carried away the slave of another, the question 
whether or not he is guilty of a felony (under section 3180 of the 
Code) depends on the intent with which the act was done: whenever 
there is not clear and satisfactory proof of the felonious intent de- 
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41 


42. 


44 


45. 


46. 


47. 


nounced by the statute, concurring with the act of carrying away, 
there is no ground for a conviction. 

At common law, a taking was nevessary to constitute larceny; but 
not so, as to all the offences created by this statute. 

At common law, a bailee, who had acquired possession of goods with- 
out any ingent at the time to steal them, could not, during the con- 
tinuance of the bailment, commit larceny as to such goods, unless he 
broke the bulk or package; but this statute makes no such excep- 
tion : it includes ‘‘ any person” who commits either one of the acts 
denounced by it with the felonious intent indicated by its terms; 
it embraces the carrying away, &e., of ‘any slave,” whether in the 
actual possession of the owner, or of a bailee, or in the merely con- 
structive possession of the owner. 


. Conversion, and carrying away, are ncither synonyms, nor converti- 


ble terms: a felonious carrying away of a slave necessarily includes 
a conversion, but a conversion does not necessarily include a carry- 
ing away ; and a mereconversion, even with a criminal intent, is no 
felony, unless there is also a carrying away. © 

The defendant’s declarations, made while he was in possession of the 
slave, ‘‘as to the manner in which he bought him,” are not admissi- 
ble evidence for him under an indictment for stealing the slave.— 
Code, § 3130. 

But any evidence tending to prove that the defendant honestly be- 
lieved that he had the right to carry away and sell the slave, is 
admissible for him; and therefore, where defendant had possession 
of the slave under a bailment from the former ownor, (since deceas- 
ed,) the declarations of the bailor, tending to show a sale to defend- 
ant, are competent evidence, although referring to a paper which is 
net produced and whose absence is not accounted for. 

On the trial of an indictment for arson, after the State has proved 
the burning of the house as charged, and offered evidence tending to 
show that the defendant was the person who set fire to it, evidence 
showing that another house belonging to the prosecutor was subse- 
quently burned, is irrelevant and inadmissible ; nor is it made rele- 
vant by being offered in connection with proof of defendant’s declar- 
ation, made after the first but before the second burning, that he was 
not yet done with the prosecutor, especially when the declaration is 
shown to have been made in a convarsation, in which ‘‘no reference 
was made to either of the burnings, but the parties were speaking 
ef a civil case which defendant had before the prosecutor as a justice 
of the peace, and in which defendant complained the prosecutor had 
treated him rascally.’’—Brock v. The State, 

Every person indicted for a capital offence, if he is in actual confine- 
ment, is entitled to have a copy of the indictment delivered to him 
at least two entire days before the day appointed for his trial (Code, 
§ 3576); delivery to his counsel is not sufficient.—Brister et al. v. 


The State, 


. But if the defendant objects to going to trial, ‘‘on the ground that a 


copy of the indictment has not been served on him or his counsel 
two entire days before the trial’, and it is shown that a copy was 
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49. 


50. 
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53. 


54. 
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51. 


delivered to his counsel two entire days before the trial, there is no 
error in overruling the objection, as the formin which it is made is 
a waiver of the right to personal service if a copy has been delivered 
to counsel. 

When the venue is changed on the defendant’s appli¢ation (Code, 
§ 3615), the certified copy of the indictment becomes go far an origi- 
nal, in the court to which the trial is removed, that a copy of 7, 
when delivered to the prisoner, will be a sufficient compliance with 
the statute, and have the same effect that a copy of the actual orig- 
inal could have. 107 
If the transcript furnished by the clerk, on change of venue, is duly 
certified by him to contain a copy of the caption of the grand jury, 

the indictment, with all the endorsements thereon, and all the en- 
tries and é¥ders made in relation to the cause, including the order 

for the removal of the trial, as required by the Code (§ 3613), the 
defendants may be tried on such transcript. - J07 
Where there is a joint trial under a joint indictment, each defendant 
may challenge the whole number of jurors to which he would be 
entitled if tried separately. 107 


107 


. In criminal prosecutions, neither party can be permitted, except by 


mutual consent, to withdraw the trial from the jury to the court by 
a demurrer to the evidence. 107 
A witness who is introduced by the State to prove the defendants’ 
confessions, and who states, on re-examination, “ that he had testi- 
fied to the substance of all that each of said defendants stated on 
that occasion, but that they may have stated something which he 
did not recollect”, is competent to testify to the confessions, if in. 
themselves admissible. , 107 
The general rules stated, which should govern the court in deciding 
upon the competency of confessions, and the jury in determining 
their credibility and effect after they have been admitted by the 
court. Distinction also stated between the sphere of the judge and 
the sphere of the jury. 106 


. As to the construction of the bill of exceptions, which showed two 


separate objections by the defendants to the admission of their con- 
fessions: It was held by a majority of the court, that the last of 
these objections was so made as to present the question, whether 
upon the evidence previously set out in the bill of exceptions the 
confessions were admissible, and that the court below erred in over- 
ruling this objection and admitting the confessions; while Ricr, J., 
dissenting, held that there was no error shown by the record in 


overruling either of sajd objections. 107 
Charge of the court on the subject of confessions, and its refusal to 
charge as requested, held correct. 107 
When several defendants are ‘jointly indicted and tried, if there is 


any evidence against one, the court may overrule the motions of his 
co-defendants ‘to introduce him as a witness, on the ground that 
there was no evidence against him to authorize him to be put on his 
defence”, and “ to direct and allow the jury to return a verdict of 
acquittal as to him, on the ground that there was no sufficient evi- 
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CRIMINAL LAW—continvuep. 
dence of his guilt to require him further to defend.”—Code, § 3594. 107 
58. If the indictment charges that A gave the mortal blow, and that B 
and C were present aiding and abetting, while the evidence shows 
that B struck the blow, and that A and C were present aiding and 
abetting, this is not a material variance, for the blow is adjudged in 
law to be the stroke of every one of them. 107 
59. If the verdict of the jury is received, and read aloud in open court, 
in the absence of the prisoners, and the jury are then told by the 
court that they are discharged, it is within the power of the court 
to call them back before they have left the bar; and if they are 
immediately recalled, upon the discovery being made that the pris- 
ners are not in court, and the papers in the cause are handed back 
to them, the prisoners are not deprived of their right to poll the 
jury, nor can they complain on error of this action of the court. 107 
60. A lawyer's office, though a ‘‘public house” within the statute against 
gaming, (Code, § 3243,) is not a ‘ public place.”—McCauley v. The 
State, : 135 
61. The constitutional guaranty of a trial by jury, ‘in all criminal pros- 
ecutions,” includes the right to have the deliberations.of the jury 
continued, when once they have begurr the trial and heard any evi- 
dence, until the occurrence of a sufficient legal reason for their dis- 
charge, and the chance of a verdict of acquittal at their hands du- 
ring all that time ; and therefore the unauthorized discharge of a 
jury in any criminal case, either for'a misdemeanor or a felony, is 
equivalent to an acquittal. (Cuimron, C. J., expressing no opinion.) 135 
62. But, since the court has power to discharge the jury in cases of ne- 
cessity, or when the prisoner consents to ‘it, a plea of a previous 
withdrawal of the cause from the jury after issue joined, ‘* without 
the consent of defendant, and against his objection”, is defective on 
demurrer: it should also negative the existence of any necessity for 
such withdrawal. 135 
63. A two-storied house of which the front room on the first floor was 
used as a store-house, and the back room (which also contained a 
few boxes cf goods, and communicated with the front by a door in 
the partition) as a sleeping room by the owner, while his clerks, who 
were unmarried men and took their meals at a hotel, slept in the 
rooms on the second floor,—held a dwelling-house, both within the 
common-law definition of burglary, and under sections 3308-9 of the 
Code.—Ex parte Vincent, | 145 
64. The term “dwelling-house,” as used in section 3308 of the Code, has 
the same meaning as in the definition of burglary at common law; 
and the following section (8809) was intended to soften the rigor of 
the old statute (Clay’s Digest, p. 472, 94), by narrowing the mean- 
ing of the term, in requiring that there should be a white person in 
the house at the time the offence was committed, and that the build- 
ing should be joined to and parcel of the dwelling-house. 145, 
Under an indictment for resisting process, if the time of the commis- 
sion of the offence is shown by the indictment itself to have been 
after the return day of the process, it is fatally defective on error.— 
McGehee v, The State, 14 


a 
Qt 








107 


07 





INDEX. 783 





CRIMINAL LAW—conrinvep. 
66. Under an indictment for gaming, the defendant may be convicted on 
proof “that he and another-each put up money and threw dice for 
it, by placing the dice in a box and throwing three times each, the 
one throwing th2 highest number taking the money”; although it is 
also shown “ that the mode of procedure and of throwing thedice was 
the same as-in the case of raffling for property.”—Jonesv. TheState, 155 
67. The thirty-third seetion of the judiciary act of 1789, ¢U.S. Statutes 
at Large, vol. i, p.91,) which empowers justices of the peace and 
other officers therein named to arrest and commit (or bail, as the 
case may require) persons charged with a violation of the criminal 
law of the United States, is not unconstitutional : the authority thus 
conferred oh justices of the peace is not ‘‘judicial power” within the 
third article of the Federal constitution, nor does the exercise of it 
make them Federal officers within the second clause of the second 
section of the second article.—Ex parte Gist, 156 
68. The constitutional guaranty of a trial by jury “ in all prosecutions 
by indictment or information,” (Art. I, § 10,) does not apply to of- 
fences created by statute since the adoption of the constitution, ex- 
cept in the specified cases; but it is within the power of the Législa- 
ture to make such offences triable before a justice of the peace 
without indictment.—Tims vy. The State, 165 
69. Nor does the provision contained in the twenty-eighth section of the 
same article, which declares that ‘the trial by jury shall remain 
inviolate,” extend the right of a jury trial to cases which were un- 
known, at the time of the adoption of the constitution, either to the 
common or to the statute law. 165 
70. The third section of the act of February 7, 1854, (Pamphlet Acts 
1858-4, p. 247,) which makes defaulting overseers of roads triable 
before a justice of the peace, is not violative of the right to a trial 
by Pjury, as secured by the tenth and twenty-eighth sections of the 
first article of the constitution; but it is unconstitutional (Art. V, 
§10,) in that it makes no provision for an appeal, and the general 
law regulating appeals (Code, § 2811) is inapplicable to the case. 165 


DAMAGES. 

1. The general rule of the common law is, that if both vessels are to blame, 
neither can recover damages for injuries caused by the collision; but 
this rule applies only to faults which operated directly and imme- 
diately to produce the collision.—Steamboat Farmer vy. McCraw, 189 

2. There is no inflexible rule, either of the river or of the road, the neglect 
of which by one party will dispense with the exercise of common 
caution by the other. 189 

8. “Ordinary care” is altogether a relative term; and in such cases as 
this, the want of it means nothing more than the failure to use those 
precautions which a just regard to the persons and property of others 
demands should be used under the circumstances of each particular 
case. 189 

4. In trover, when the thing converted has a fixed value, the true measure 
of damages is that value at the time of conversion, and the jury may 
give interest upon it; and if the value is fluctuating, the jury may 
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DAMAGES—conTInveED. 
take its highest value at any time between the conversion and the 
trial. —Jenkins v. McConico, . 213 
5. In detinue for a slave, if the damages are not proved, a nominal sum 
only should be given; and it is therefore error to instruct the jury, 
that, in’the absence of proof as to the value of the slave’s hire, they 
might give interest on the agreed yalue of the slave by way of dam- 
ages.—Miller v. Jones’ Adm’r, ; 247 
6. On an exchange of slaves between plaintiffand defendant, the parties 
reciprocally executed bills of sale, under seal, containing warranties 
of soundness ; and plaintiff afterwards brought covenant to recover 
damages for the defendant’s breach of warranty: Held, that the de- 
fendant might recoup the damages which he had sustained by plain- 
tiff’s breach of warranty.—Eckles & Brown v. Carter, 563 
7. Neither case nor assumpsit can be maintained to recover damages for 
the breach of defgndant’s duty and contract in not permitting plain- 
tiff to cut and carry away timber, ‘when the declaration shows that 
the injury complained of resulted from plaintiff’s being enjoined 
and restrained by proceedings in chancery instituted by defendant : 
the only remedy is, an action,on the injunction bond, if there isa 
breach of it, or an action on the case averring malice.—McLaren, 
Ragan & Co. v. Bradford, 616 


DEBTOR» AND CREDITOR. 

1. If a debtor deposits with his creditor, unconditionally, notes on a third 
person as collateral security, the latter thereby acquires the control 
and direction of their collection, and it becomes his duty to take all 
necessary measures to prevent the discharge of any of the parties 
thereto; and in such case notice to bring suit on them should be 
given to him.—Pickens v. Yarborough’s Adm’r, . 417 

2. If the creditor receives the notes under a special agreement, by which 

he is not to sue, but to collect in any other mode, he must, as to all 

persons without notice of the extent. of his powers, be regarded as the 

general holder, and notice to. sue may be given to him. 417 
. A voluntary conveyance, as against existing creditors, is absolutely 

yoid; but to avoid it as against subsequent creditors, it must be 

shown to have been made with a fraudulent intent.—Stiles & Co. 

v. Lightfoot, 443 

4. A deed of trust which conveys property absolutely for the benefit of 

specified creditors, although it purports on its face to be tripartite, 
does not require to be signed by either the trustee or the beneficiaries 
to give it effect.—Shearer v. Loftin, 703 
. But if the trustee is only authorized to sell the property “at the re- 
quest of the beneficiaries, or a majority of them in interest,” and the 
deed reserves to the grantor the right of redeeming the property by 
a specified day, beyond the maturity of the greater part of the se- 
cured debts, the assent of the beneficiaries cannot be presumed, and 
nothing short of the express assent of a majority in interest can ren- 
der the deed available. 
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DEEDS OF GIFT. 
1. A deed of gift, executed in Virginia in 1824, conveying certain slaves, 
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DEEDS OF GIFT--continvep. 


in consideration of natural love and affection, to the grantor’s daugh- 
ter, then a married woman, “and the lawful heirs of her body,” 
contained this clause—-*‘I do bind myself, my heirs, &c., to make to the 
above named property a clear and undoubted a right, as much so as 
can be made by word or deed, from the claim and claims from 
every person or persons whatsoever, to my said daughter and her 
lawful heirs as above mentioned”; Held, that the deed created a 
separate estate in the wife, and excluded the husband’s marital 
rights.—Jenkins v. McConico, 218 
2. An admission that a deed was executed implies that it was delivered, 
and a delivery of the deed dispenses with the necessity for a delivery 
of the property conveyed by it. 218 
8. A deed of gift, conveying personal property to a married woman “ for 
her own use and benefit alone,” creates a separate estate in her, and 
excludes her husband’s marital rights.—Ozley v. Ikelheimer, 832 
4. Deed of gift of a slave, ‘‘to my daughter L. during her natural life, and 
at her déath to her child or children ; but,in case of the death of my 
said daughter without lawful issue of her body, then the said negro, 
and her issue or increase, td return and belong to my other heirs 2” 
Held, that the term “heirs” was a word of limitation, and not of 
purchase; and that therefore, upon the death of L. without iggue, 
living the grantor, his other surviving children, who were born be- 
fore the execution of the deed, took nothing under it.—Couch v. An- 
derson, 676 


DEEDS OF TRUST. 
See Desror anp CREDITOR, ‘ 


FraupuLENT CoNVEYANCES. 


DETINUE. 

1. In detinue for a slave, if the damages are not proved, a nominal sum 
only should be given ;, and it is therefore error to instruct the jury, 
that, in the absence of proof as to the value of the slave’s hire, they 
might give interest on the agreed value of the slave by way of dam- 
ages.—Miller v. Jones’ Adm’r, 247 

. A plaintiff in detinue may recover upon possession alone against’ one 
who has not as good a right to it as himself, and the defendant, in 
such case, cannot defeat his recovery by showing an outstanding 
title in a stranger, without connecting himself with it; but when the 
plaintiff’s right of recovery is based on his title, it may always be 
disproved by showing title in another. 247 

3. When the defendant -in detinue‘claims under a purchase at sheriff’s 

sale frorh one who was estopped from denying the right of possession 

to be in plaintiff's intestate, he cannot sét up an outstanding title in 

a third person without connecting himself with it. 247 
4. The distinctions between the actions of detinue and trover are care- 

fully preserved in-the Code, and an amendment of the complaint 

which would convert an action of detinue into dn action of trover 


tS 


cannot be allowed —Code, § 2403.--Harris v. Hillman, 880 


5. In detinue for a slave, a recovery cannot be had against a purchaser 
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DETINUE-—-continvep. 
at sheriff’s sale, who, without notice that plaintiff intended to assert 
any right to the slave, parted with the possession under a contract 
of hiring before the suit was commenced. 380 
6. In detinue for a slave, a recovery, cannot be had against a defendant 
who was out of possession at the date of the writ, on proof of his prior 
possession at the time plaintiff's vested remaindér fell in by the 
termination of the precedent lifé estate, if he afterwards parted with 
it, without fault, under a contract of hiring, before suit brought or 
demand made.—Fenner y. Kirkman. 650 


DISCONTINU ANCE. 

1. Phe failure of the clerk, after a change of venue has been ordered, to 
transmit a transcript to the clerk of the court to which the trial is 
removed, and the failure to have the cause entered on the docket of 
that court at the term next after the order of-removal, is no discon- 
tinuance of the prosecution.—-Harrall v. The State, 5 52 

2. Mandamus from the Supreme Court does not.lie to compel the Circuit 
Court to strike a cause from the docket, on motion, on the ground 
that it has been discontinued by a submission to arbitration.—Ex 


parte Garlington, 170 

DOWER. 

1.-A sale of real estate by commissioners under an order of tha probate 
court, does not affect the widow’s right of dower; and although the 
order was made on her application as administratrix, her failure to 

«announce at the sale that the land was sold subject to her dower, 
does not estop her from asserting her claim.—Owen v. Slatter, 547 

2. The statutory jurisdiction conferred on the courts of probate, in the 
allotment of dower, does not take away the jurisdiction of chancery ; 
and if the widow proceeds in equity for lands in which dower cannot 
be assigned by metes and bounds, she is not compelled to include in 
her application all the lands in the county in which she is entitled 


to dower. 


ERRORS. 
I. Wuart IS REV!SABLE ON ERROR. 
1. The action of the primary courts in refusing a new trial, is not re- 
visable on error.—Brister et al. The State, 107 
2. The refusal of the court to allow counsel, after the argument has been 
closed and the cause submitted to the jury, to explain a distinction 
applicable to the case, is not revisable on error: such matters prop- 
erly belong to the conduct of the cause, and are eftrusted to the 
discretion of the presiding judge.—Chamberlain & Co. v. Masterson, 371 
8. The overruling of a motion to nonsuit the plaintiff, when the verdict 
in his favor is for a less sum than the court can take cognizance of, 
on the ground that his affidavit does not comply with the requisitions 
of the statute, (Clay’s Digest, p. 325, § 75,) is not revisable on error. 
MeAllister v. McDow, 453 
4, The refusal to quash an attachment, on the ground that it was sued out in 
a case not authorized by law, is not revisable on error.—Gill y. Downs, 670 
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IL. WuaT ARE NOT REVERSIBLE ERRORS. 


5. Under an indictment for larceny from a store-house, (Code, 9§ 3170; 
3175,) if the jury assess the aggregate (instead of the separate) value 
of the stolen articles, the irregularity is not available to the defend- 
ant, either on motion in arrest of judgment, or on error.—Case v. 
The State, 17 
6. If the order for a change of venue. in a criminal case, directs the clerk 
to transmit ‘‘ the original papers in the cause,” it is nevertheless his 
duty (Code, § 3618) to transmit a transcript; and such order, even 
if erroneous, is no ground for a reversal of the judgment and sentence 
of conviction.—Harrall v. Fhe State, §2 
7. If the verdict of the jury is received, and read aloud in open court, 
in the absence of the prisoners, and the jury are then told by the 
court that they are discharged, it is within the power of the court 
to call them back before they have left the bar; and if they are 
immediately recalled, upon the discovery being made that the pris- 
oners are not in court, and the papers in the cause are handed back 
to them, the prisoners are not deprived of their right to poll the 
jury, nor can they complain on error of this action of the court. 


Brister et al. v. The State, 107 
8. The appellant cannot complain, on error, of a charge which was too 
favorable to him.—Montgomery’s Executors v. Kirksey, 172 


9. If a demurrer is improperly sustained to a declaration, and the plain- 
tiff then amends, he thereby waives his right to review on error the 
decision of the court in sustaining the demurrer.—Stallings v. 
Newman, 300 
10. If the defendant does not take advantage in the court below, by plea 
or demurrer, of the want of proper parties to the bill, the objection 
cannot avail on error, unless the absent parties are indispensable to 
the rendition of a proper decree.—Ozley v. Ikelheimer, 382 
11. The wrongful sustaining of a demurrer to a special plea, when the 
defendant had the full benefit of all the facts alleged in it under his 
ether pleas, is not.a reversible error.—Nelson v. Bondurant, 342 
12. The exclusion of part of an. answer to an interrogatory, which was 
only admissible (if at all) upon the idea that, when fairly construed, 
it amounted merely to an expression of the witness’ opinion that a 
slave was worthless, is not a reversible error, when another part of ‘ 
the same answer, which was read in evidence by the appellant, con- 
tained a clear statement of the witness’ opinion on that point.—Stew- 
art v.. Bradford, 410 
18. When the defendant pleads not guilty to an action (under, the Code) 
on an open account for services rendered, and judgment is rendered 
against him on the verdict of the jury, he cannot avail himself of 
the mispleading on error.—Jordan’s Adm’r v. Hubbard and Wife, 438 
14. A correct decree, though rendered for a wrong reason, will be af- 
firmed on error.—Stiles & Co. vy. Lightfoot, 443 
15. When the judgment entry recites, that ‘ the plaintiff came by attor- 
ney, and the defendant having failed to file his plea within the time 
prescribed by law, it is considered by the court, that the plaintiff 
have and recover of the defendant’’, &c., ‘‘ the damages due by the 
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16. 


ag. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


25. 


two promissory notes declared on”, it will be presumed on error, that 
the complaint shown by the record was filed before the rendition of 
the judgment by default.—Letondal v. Huguenin, 552 
An incorrect abstract charge is not a reversible error, when the record 
shows clearly that it could not have prejudiced the appellant. 
Johnson v. Boyles, 576 
After the dismissal of a bill for want of prosecution, the court has 
no jurisdiction to reinstate it at a subsequent term; but if the cause 
is reinstated at a subsequent term, and the defendant craves an 
appeal from the order, but afterwards engages in the defence—-cross- 
ing interrogatories, entering into consent, &c.--he thereby waives 
his objection to the reinstating of the cause, and cannot take advan- 
tage of it on error._—-Byrd v. McDaniel, 582 
The objection that an endorsement of the note sued on was read in 
evidence, “when it was not shown to have been made at the time 
alleged in the declaration”, is not a reversible error, when the record 
shows that such proof was subsequently made.—Savage & Darring- 
ton v. Walshe & Emanuel, 619 
The rendition of judgment against 2 defendant who was not served 
with process, and who did not appear, is'a mere clerical mistake, 
which may be amended on motion in the court below, and the judg- 
ment must be regarded as affecting those defendants only who were 
before the court ; and if.no motion to amend is made, the mistake 
furnishes no ground of reversal. 619 
If the court, after deciding a question of law against the plaintiff, 
refuses to instruct the jury, on his request, that they have nothing 
to do with the decision of that question—thereby impliedly admit- 
ting their right to revise its decision—the refusal of the charge gives 
the plaintiff an additional chance for a verdict, and is, therefore, no 


cause of reversal in his favor.—Wyatt’s Adm’r v. Steele, 640 
A purely abstract charge, which could not have misled the jury, fur- 
nishes no ground of reversal.——Rolston v. Langdon, 660 


Where the evidence set out in the plaintiff’s bill of exceptions shows 
that he was not entitled to recover, the court will not, on error as- 
signed by-him, inquire into the correctness of the charges given by 
the court at the instance of the defendant.--Gilmer & Taylor v. City 
Council of Montgomery, 665 
An abstract charge, which asserts a correct legal proposition, is no 
ground for reversal, when the record shows that it could not have 
misled the jury.—-Taylor v. Morrison, 728 


Ill. Wuar aR& REVERSIBLE ERRORS. 
A charge is erroneous, which instructs the jury ‘that, if they found 
there was a conflict between the special charges given hy the court. 
at the defendant’s request, and the main charge, then the latter 
must prevail.”— Spivey v. The State, 90 
When an attachment is sued out against a steamboat under the act 
of 1844, to recover damages for injuries caused by her running into 
@ flat-boat, the refusal of the court to strike from the files a declara- 
tion against the owners of the boat, is a reversible error.—Owners 
of Steamboat Farmer v. McCraw. 189 
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ERRORS—covrinvep. 

26. On a trial of the right of property between plaintiff in execution 
against the mortgagor and the mortgagee as claimant, it is error to 
exclude the claimant’s mortgage from the jury, if it is not void on 
its face.—Floyd v. Morrow, 852 

27. It is error to instruct the jury, ‘‘ that the main charge was to be 
with them the controlling part of the charge.”—Chamberlain & Co. 
vy. Masterson, * $71 


ESTATES: OF DECEASED PERSONS. 


1. The action of the courts of probate in granting letters testamentary, 
or of administration, though.conclusive in those cases in which they 
have the power to act, may, like the sentences of all other courts, be 
aSsiiled for want of jurisdiction ; and whenever a suit is brought by 
a person upon his title as administrator, a plea averring facts which 
show that the court from, which his letters issued had no jurisdiction 
to grant them, is good.—Miller v. Jones’ Adm’r, 247 

2. The courts of probate have jurisdiction to grant letters testamentary, 
or of administration, if property belonging to the estate is brought 
into the county after the intestate’s death, although he was not a 
resident of this State and had no property here at the time of his 
dex.th.—Clay’s Digest, p. 3038, § 33. 247 

3. When application is made for letters of administration on the estate 
of a non-resident, if the petition alleges that ‘“ there is property 
within the county belonging to the heirs of said estate, which is 
likely to be wasted, or so disposed of as to be lost to the said heirs, 
unless some one should be appointed to administer upon said estate,” 
such an allegation, it seems, is equivalent to an assertion of title in 
the estate; but whether it is or not is immaterial, as it is not the 
allegation in the petition, but the fact that there is property in the 
county belonging to the estate, which gives the court jurisdiction to 
grant letters of administration, and the applicant is not held down 
to the ground stated in his petition. 247 

4, An executrix held entitled to a‘credit, on final settlement, for lawful 
jail fees paid by her to regain the possession of certain slaves belong- 
ing to the estate, who had been taken up and committed to jail as 
runaways, when the evidence showed the following facts: That the 
executrix was the widow of the testator, and no other person than 
herself and her children was interested in the estate; that the es- 
tate was kept together under the will; and the plantation kept up 
and cultivated; that the overseer employed by her was cruel and 
severe towards the slaves, and several of them had previously run 
away on account of his cruelty, and had been taken up and commit- 
ted to jail, “for which and other jail fees allowance had been made”; 
that said overseer made good crops, but was finally discharged by 
the executrix, in the fall of the same year, on account of his sever- 
ity to the slaves.—Walker v. Walker, 262 

. Where one of several residuary legatees, who take in common, dies 
before the testator, his legacy, which lapses by his death, does not 
survive to his co-legatees, but descends to the testator’s next of kin 
under the statute of: distribution, and no interest in it passes to one 
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ESTATES OF DECEASED PERSONS—conrinvep. 
who takes a life estate by implication in the residuum.—Hamlet v. 
Johnson, , 
6. On petition to the probate court for the distribution of slaves not dis- 
posed of by will, if the number of distributees exceeds the number 
of slaves to be divided, the court may order a sale in the first in- 
stance, without the appointment and report of commissioners. 


ESTOPPEL. 

1. If a party reads in evidence to the jury a certified copy of a’ deed 
which purports to have been executed by husband and wife, without 
any attempt to ljmit its effect as proof, he hereby éoncedes its genu- 
ineness, and cannot be heard, in an appellate court, to say that it 
was not proved ; although, according to the memorandum endorsed 
on it by the clerk of the court in which it was recorded, it was ad- 
mitted to record on the acknowledgment of the husband alone, and 
the party against whom it was offered ‘‘ admitted that the original 
had been executed, proved, acknowledged, and recorded, as endorsed 
and certified on said copy.”—Jenkins v. McConico, 

2. 1f one who has possession of a slave disclaims property in himself, and 
holds it for the estate of his father, he is estopped from denying the 
right of possession to be in the estate; and his declarations, in dis- 
paragement of his own t tle, are admissible evidence against him, or 
one claiming under him, to show the character of his possession.— 
Miller v. Jones’ Adm’r, 

8. When the defendant. in detinue claims‘under a purchase at sheriff’s 
sale from one who was estopped from denying the right of possession 
to be in plaintiff’s intestate, he cannot set up an outstanding title in 
a third person without connecting himself with it. 

4, In an action for deceit against a tinner, who followed the business of 
putting tin roofs on houses, for that he falsely and fraudulently 
represented that he would put a tin roof on plaintiff’s house which 
would not leak for twenty years, whereas the said roof did leak be- 
fore the expiration of two years, a partial payment made by plaintiff 
after discovering that the roof leaked, without objecting to it on 
that ground, is a circumstance to be weighed by the jury in deter- 
mining whether any fraud was practiced by the defendant, but it 
cannot operate as an estoppel in pais, nor as a release or waiver of 
an existing cause of action.—McGar v. Williams, 

5. Asale of real estate by commissioners under an order of the probate 
court, does not affect the widow’s right of dower; and although the 
order was made on her application as administratrix, her failure to 
announce at {the sale that the land was sold subject to her dower, 
does not estop her from asserting her claim.—Owen v. Slatter, 

6. A bill was filed, setting up an equitable estoppel, to perpetually enjoin 
the defendant from asserting his legal title to a tract of land which 
he had verbally sold to one W., whosold toS., who sold to complain- 
ant. It alleged, that W. agreed to sell to S. if defendant would 
sanction the sale and recognize his verbal contract, and that they 
together called on him to ascertain whether he would do so; that 
defendant replied, that he did recognize the validity of his contract, 
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that he was willing that W. might sell to S., and that he would look 
to the former for the payment of his purchase money. The answer 
admitted these facts, but denied that defendant thereby intended to 
surrender his right to look to the land as a security for the purchase 
money, or to do more than recognize the validity of his verbal con- 
tract: Held, that the injunction was properly dissolved on the 
coming’in of this answer, as the facts admitted by it were not suffi- 
cient to create an estoppel.—Jones v. Cowles, 612 


EVIDENCE. 

‘ I, ApMissiBILiry AND» RELEVANCY. 

1. Under an indictment for retailing without a license, (Code, § 1059,) 
evidence that the intemperate habits of the person to whom the liquor 
was sold were generally known in the community, is irrelevant and 
inadmissible: the fact that his intemperate habits were generally 
known in the community, does not justify the inference that they 
were known to the defendant.—Stanley & Elliott v. The State, 26 

2. Any faet which tends to ptove the real motive of the prisoner in kill- 
ing the deceased. or the purpose of the deceased in going to the pris- 
oner’s house, or ‘that the prisoner knew, at the time of the killing, 

" that the deceased and his companions did not intend to commit any 
felony, nor to do him any great bodily harm, is relevant evidence.— 
Noles v. The State, , . $1 

8. Where three are jointly indicted for an assault with intent to murder, 
but are tried separately, a letter written by one of them to the 
prosecutor some time before the commission of the assault, showing 
malice and ill-will on the part of the writer towards the prosecutor, 
is not admissible evidence against another who, though particeps 
criminis in the assault, is not shown to have had any connection 
whatever with the writing of the letter, nor to have acted in con- 

cert with the writer, nor to have participated in his ill-will towards 
the prosecutor.—Stewart v. The State, 44 

4, But, it seems, if the defendants had entered into a conspiracy to kill 
the prosecutor, abd the letter was subsequently written by one of 
them to bring on the difficulty, or in furtherance of their common 
design, it would be admissible evidence against all of them; the act 
of each, in-furtherance of the common design, being deemed in Iaw 
the act of all. 44 

5. Under an indictment against a negro trader for exhibiting slaves for 
sale without a license, (Pamph. Acts 1849-50, p. 8,) after evidence 
has been offered of a particular act of sale within the time covered 
by the indictment, evidence of a previous act more than twelve 
months before the finding of the indictment is admissible for the 
State, as tending to show that the defendant was engaged in the 
business of negro-trading.--Chambers v. The State, 59 

6. Under an indictment for stealing aslave (Code, § 3130), any evidence 
tending to prove that the defendant honestly believed that he had 
the right to carry away and sell the slave, is admissible for him ; 
and therefore, where defendant had possession of the slave under a 
bailment from the former owner, (since deceased,) the declarations 
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EVIDENCE—continvuep. 


of the bailor, tending to show a sale to defendant, are competent 
evidence, although- referring to a paper which is not produced and 
whose absence is not accounted for.—Spivey v. The State, 90 
7. On the trial of an indictment for arson, after the State has proved 
the burning of the house as charged, and offered evidence tending to 
show that the defendant was the person who set fire to it, evidence 
showing that another house belonging to the prosecutor was- subse- 
quently burned, is irrelevant and inadmissible ; nor is it made rele- 
vant by being offered in connection with proof of defendant’s declar- 
ation, made after the first but before the second burning, that he was 
not yet done with the prosecutor, especially when the declaration is 
shown to have been made in a conversation, in which ‘‘no reference 
was made to either of the burnings, but the parties were speaking 
of a civil case which defendant had before the prosecutor as a justice 
of the peace, and in which defendant complained the prosecutor had 
treated him rascally.”,—Brock v. The State, . 104 
8. When female relatives of the defendant, whose evidence is material to 
his defence, are examined on his behalf at the trial, they cannot be 
impeached by proof that they were present at the examination be- 
fore the committing magistrate, and were not then examined as 
witnesses, although the same evidence was then adduced against 
him as upon the trial. 104 
9. In case against a municipal corporation, to recover damages for its 
neglect of duty in suffering plaintiff’s land to be overflowed by the 
rain water which passed through the sewers in the streets ofthe 
city, and accumulated in a ravine emptying into the river, a.wit- 
ness cannot be asked, on behalf of the defendant, ‘‘if there were 
not other ravines in the city which had increased in size for the last 
twenty years in as great proportion as this ravine had increased.” — 
Gilmer & Taylor v. City Council of Montgomery, 665 
10. It being shown that plaintiff had built a wall and embankment on his 
land, which extended partly across the ravine and narrowed the 
channel throngh which the water flowed into the river, a witness 
for the defence, who had been for many years emgaged in building 
brick walls and houses, may be asked “if he did not tell plaintiff, 
that if he built said wall in said ravine, it would fall by reason of 
the flood in said ravine.” 665 


II. Apmissions anp CoNnFESSIONS. 
11. If a partof a conversation is adduced in evidence by the State, as 
proving the defendant’s declarations or confessions of guilt, he has 
the right to call for the whole of what was said in that conversation 
relative to the subject-matter in issue—Chambers v. The State, 69 
12. The object of a demurrer to evidence is, not to substitute the judge 
for the jury asa trier of the facts, but to ascertain the law upon an 
admitted state of facts; and its effect, when issue is joined, is to 
admit every fact which the testimony tends to establish.—Bryan v. 
The State, 65 
13. A witness who is introduced by the State to prove the defendants’ 
confessions, and who states, on re-examination, ‘““that he had testi- 
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fied to the substance of all that each of said defendants stated on 
that occasion, but that they may have stated something which he 
did not recollect”, is competent to testify to the cohfessions, if in 
themselves admissible.--Brister v. The State, 107 
14, The general rules stated, which should govern the court in deciding 
upon the competency of confessions, and the jury in determining 
their credibility and effect after they have been admitted by the 
court. Distinction also stated between the sphere of the judge and 
the sphere of the jury. 107 
15. As to the construction of the bill of exceptions, which showed two 
separate objections by the defendants to the admission of their con- 
fessions: It was held by a majority of the court, that the last of 
these objections was so’ made as to present the question, whether 
upon the evidence previously set out in the bill ef exceptions the 
confessions were admissible, and that the court below erred in over- 
ruling this objection and admitting the confessions; while Rice, J., 
dissenting, held that there was no error shown by the record in 


overruling either of said objections. 107 
16. Charge of the court on the subject of confessions, and its refusal to 
charge as requested, held correct. 107 


17. If a party reads in evidence to the jury a certified copy of a deed 
which purports to have been executed by husband and wife, without 
any attempt to limit its effect as proof, he thereby concedes its gen- 
uineness, and cannot be heard, in an appellate court, to say that it 
was not proved; although, according to the memorandum endorsed 
on it by the clerk of the court in which it was recorded, it was ad- 
mitted to record on the acknowledgment of the husband alone, and 
the party against whom it was offered ‘admitted that the original 
had been executed, proved, acknowledged, and recorded, as endorsed 
and certified on said copy.”--Jenkins v. McConico, 213 
18. An admission that a deed was executed implies that it was delivered, 
and a delivery of the deed dispenses with the necessity for a deliv- 
ery of the property conveyed by it. 213 
19. When husband and wife sue jointly for services rendered by the wife 
during coverture, her admissions of payment cannot be received in 
evidence against them.—-Jordan’s Adm’r yv. Hubbard and Wife, 433 


Ill. Burpen, SurFiciency, anp Weieut or Proor. 


20. If the defendant was engaged in the business of negro-trading, proof 

of one act, in pursuance of such business, within the county in which 

the indictment was found, is sufficient to support a conviction. 

Chambers v. The State, 59 
21. The object of a demurrer to evidence is, not to substitute the judge 
for the jury as a trier of the facts, but to ascertain the law upon an 
admitted state of facts; and its effect, when issue is joined, is to admit 
every fact which the testimony tends to establish._--Bryanv. TheState, 65 
Under an indictment for gaming, (Code, § 8243,) upon demurrer to 
the evidence, the defendant may be convicted on proof of his having 
played a game of ‘‘ ramps” in a,store-house where spirituous liquors 
were at the time retailed. 65 
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23. Under an indictment for gaming, the defendant may be convicted on 
proof “that he and another each put up money and threw dice for 
it, by placing the dice in a-box and throwing three times each, the 
one throwing th> highest number taking the money”; although it is 
alsa shown “ that the mode of procedure and of throwing the dice was 
the same as in the case of raffling for property.” —Jones v. The State, 

24. On bill filed to have a deed absolute on its face declared a mortgage, 
a writing executed by the grantee several months after the original 
deed, reciting that it was agreed between him and the grantor, at 
the time the deed was executed, that if the latter re-paid to him by 
a specified day the amount of the consideration money expressed in 
the deed, then he would re-convey to him all the property therein 
mentioned, and binding himself to ‘re-convey accordingly ,—is evi- 
dence of the highest character against the grantee; and although it 
may not be sufficient, of itself, to show that the parties intended the 
deed to operate as a mortgage, yet if the other evidence in the case, 
taken in connection with it, establishes that to have been the pur- 
pose of the parties, or even renders it doubtful whether a mortgage 
or a conditional sale was intended, it is enough to induce a court 
of equity to declare it a mortgage.—Locke’s Executor v. Palmer, 

25. The fact that the debtor’s notes are given up to him by the creditor, 
and no acknowledgment or other evidence of the debt retained, is a 
strong circumstance to show that the relation of debtor and creditor 
was destroyed, but it is not conclusive. 

26. If the holder of a note, having bound himself by wricten-contract to 
account for it to the owner, recovers judgment on it in his own 
name, and by private agreement with the sheriff, after a sale under 
execution, takes the property at the purchaser’s bid, he thereby be- 
comes liable to the owner of the note for the amount in money, and 
cannot raise objections to the sale of which the defendant in execu- 
tion might avail himself; and if the amount was lessened by expen- 
ses, court costs, &c., the onus of proving it devolves on him,——liudson 
v. Crow, 


IV. Motions to Excuupe, &c. 

27. On a change of venue in a criminal case, the certified copy of the 
indictment may be read to the jury on the trial ; and therefore, if 
the entire transcript, containing a copy of the indictment, is offered 
to the jury, and the defendant objects to it as a whole, his objection 
may be overruled.—Harrall v. The State, 

28. An objection to the competency of a witness, on the ground of in- 
terest, must be distinctly made at the first opportunity, and cannot 
be, subsequently raised; and if the party, in accepting service of 
interrogatories, stipulates that he hereby ‘‘ waives no objection to 
their legality, pertinency, relevancy, or competency”, this will not 
enable him afterwards to object to the competency of the witness on 
account of interest—Hudson v. Crow, 

29. A general objection to an entire deposition, when -a portion of it con- 
tains legal evidence, may be overruled. 

30. A motion to exclude evidence, a part of which is Jegal, may be over- 
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ruled, since the court is not autherized to reject that portion which 

is proper, nor required to sift the evidence so as to separate the legal 
from the-illegal.—Wyatt’s Adm’r v. Steele, 639 
If a question calls for evidence irrelevant to the issue, an objection 

to itis sufficient to exclude the evidence, without a separate objec- 
tion to the answer —Gilmer & Taylor v. City Council of Montg’y, 665 


. 


31 


V. Opinions, Questions oF Fact, anp Leagat CoNcLusions. 


32. Whether a person is ‘‘a man of known intemperate habits,” is a ques- 
tion of fact to which a witness may depose.—Stanley & Elliott v. 
The State, 26 
Although the opinion of a physician as to the length of time a dis- 
ease has existed, predicated upon present symptoms, is not equal to 
positive proof of the fact.of its existence ; yet, where he testifies to 
the existence of certain diseases from a personal examination, upon 
which he founds his opinion as to the length of time they have exist- 
ed,it is error to instruct the jury, ‘‘that the testimony of physicians 
is matter of opinion merely.”—Bennett v. Fail & Patterson, 605 
84. On a question of the soundness of a slave, a witness may testify that 
‘* she appeared to be healthy;’’ and if the party against whom the 
evidence is offered desires to ascertain what the appearances were 
which the witness denominated healthy, he must elicit such proof on 
cross-examination. 605 
35. The declarations of a slave, made while sick to a physician, as to his 
symptoms and condition during previous similar attacks, upon which 
the physician in part relies in forming his opinion as to the duration 
and character of the disease, are competent evidence as fnrnishing 
the basis in part of that opinion, but for no other purpose.—Eckles 
& Brown vy. Bates, 656 
36. But the slave’s declarations to other persons not skilled in the science 
of medicine, as toghis previous attacks, the medicines which he then 
took, and his opinion that those attacks were similar to his present 
sickness, are not admissible evidence. 656 


83 


VI. PanoL, WHEN ADMISSIBLE TO AFFECT WRITTEN. 
87. It is the duty of the court to declare the legal effect of a record 
which is offered to sustain the plea of autrefois acquit or discontin- 
uance, and the record itself cannot be gainsayed by parol proof; 
therefore, the court may charge the jury, that the pleas are not 
sustained by the proof, when that is the case.—Martha v.TheState, 72 
88. A bill of lading may partake of the character of both a receipt and 

a contract, and in the latter quality cannot be varied or contradicted 

by parol evidence; but this principle does not apply to parol testi- 

mony which shows that it is the contract of other persons than him 

in whose name it is executed.—McTyer v. Steele, 487 
39, A judgment is final and conclusive between the parties. when ren- 

dered on a verdict on the merits, not only as to the facts actually 

litigated and decided, but also as to all facts necessarily involved in 

the issue; and if a particular mattcr, which was not necessarily in- 

volved in the issue, but which the issue was broad enough to cover, 
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actually arose and was determined, it may be connected with the 
record by evidence a/iunde.—Chamberlain v. Gaillard, 504 

40. The consideration clause in a bill of sale of a slave, though under 

: seal, is open to explanation by parol evidence ; as, where a consid- 
eration in money is expressed, it may be shown to have been another 
slave.—Eckles & Brown vy. Carter, . « 563 

41. When adeed purports onits face to be made, not only in consideration 
of natural love and affection, but also ‘‘ for divers other good con- 
siderations’’ which are not specified, parol evidence is admissible to 
show what the other considerations were.—Johnson v. Boyles, 576 

42. The construction of an order of sale, made by the orphans’ court, is 
a question for the court, and not for the jury, and must be deter- 
mined from an inspection of the record alone, without the aid of evi- 
dence aliunde to show its meaning: similar orders, made by the 
same judge in other cases, are res infer alios acte.—Wyatt’s Adm’r 
v. Steele, ; 639 

‘ VIL. Res Gesra:. 

42. The defendant's declarations, made while he was in possession of the 
slave, ‘as to the manner in which he bought him,” are not admissi- 
ble evidence for him under an indictment for stealing the slave 
(Code, § 3130.)—Spivey v. The State. . 90 

43. If one who has possession of a slave disclaims property in-himself, 
and holds for the estate of his father, he is estopped from denying 
the right of possession to be in the estate; and his declarations,-in 
disparagement of his own title, are admissible evidence against him, 
or one claiming under him, to show the character of his possession. 
Miller vy. Jones’ Adm’r, 247 

44. The words declared on as slanderous, charging plaintiff with having 
murdered defendant’s son, being shown to have been spoken while 
defendant and witness were alone together, going to a neighbor’s 
house to get him to read a letter which defendanthad received rela- 
tive to his son’s death, held, that defendant’s declaration to witness, 
made in the same conversation, ‘¢ that his wife was much distressed on 
account of her son’s death”, was admissible evidence for him, as tend- 
ing to show that the words spoken were prompted by grief rather 
than malice.—Stallings v. Newman, 800 

45. Evidence of a demand of specie by the sheriff, by the direction of the 
plaintiff in execution, after the property had been bid off, and of the 
purchaser's offer to pay in current bank-notes with the difference 
between them and specie, is admissible as part of the res geste. 
Hudson v. Crow, 

46. The written declarations of the grantor, while in possession of the 
slaves conveyed, to the effect that he held for the grantee, are ad- 
missible evidence as part of the res geste explanatory of his pos- 
session.—Johnson vy. Boyles, 

47. In trespass to recdver damages for the battery of a slave, plaintiff 
introduced a witness who testified, that defendant and one R. were 
chasing the slave as a renaway with a pack of trained dogs belong- 
ing to defendant ; that he heard the report of.a gun, or pistol, in the 
direction the dogs were trailing, and when he reached a certain 
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fence the defendant came up to him from a swamp on the opposite 
side of the field, ‘‘ and told him that he came up with the negro in 
the field on horsebaek, that the negro turned on him with a large 
stick, that he*retreated to keep out of the way of the negro, who 
said he would die before he would be taken, that he went to R. and 
got his pistol, and pursued the negro to the swamp, and came up 
near to him, and shot him just as the negro was turning on him?’ 
Held, that defendant’s declarations to said R. at the time he got the 
pistol and pursued the slave, in explanation thereof, were competent 
evidence for him as a part of the res geste.— Dearing v. Moore. 586 
The declarations of a slave, made while sick to. physician or any 
other person, relative to the symptoms and nature of the disease 
under which he is laboring, are admissible evidence upon the princi- 
ple of res geste, as well as from the necessity of the case.—Eckles 
& Brown v. Bates, . 655 
49. The slave’s declarations, also, as to his symptoms and condition du- 
ring previous similar attacks, upon which the physician in part relies 
in forming his opinion as to the duration and character of the disease, 
are competent evidence on the same principle, as furnishing the basis 
in part of that opinion, but for no other purpose. 655 
50. But the slave’s declarations to other persons not skilled in the sci- 
ence of medicine, as to his previous attacks, the medicines which he 
then took, and his opinion that those attacks were similar to his 
present sickness, are not admissible evidence. 655 
51. In trover for the conversion of a slave, the declaration of defendant’s 
vendor, ‘‘ that he had promised to give the slave to the plaintiff,” is 
not admissible evidence against defendant, being neither explana- 
tory of possession, nor in disparagement of title.--Mobley v. Barnes, 7 
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EXCEPTIONS, BILL OF. 

1. As to the construction of the bill of exceptions, which showed two 
separate objections by the defendants to the admission of their con- 
fessions: It was held by a majority of the court, that the last of 
these objections was so made as to present the question, whether 
upon the evidence previously set out in the bill of. exceptions the 
confessions were admissible, and that the court below erred in over- 
ruling this objection and admitting the confessions; while Rice, J., 
dissenting, held that there was no error shown by the record. in 
overruling either of said objections.—Brister et al. v. The State, , 107 


EXECUTORS AND ADMINISTRATORS. 
1. The action of the courts of probate in granting letters testamentary, or 
of administration, though conclusive in those cases in which they have 
the power to act, may, like the sentences of all other courts, be assailed 
for want of jurisdiction ; and whenever a suit is brought by a person 
upon his title as administrator, a plea averring facts which show that 
the court from which his letters issued had no jurisdiction to grant 
them, is good.— Miller v. Jones’ Adm’r, 247 
2. When a plaintiff declares upon his title as administrator by virtue of 
letters granted to him in this State, a plea averring that his intestate 
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EXECUTORS AND ADMINISTRATORS—continuep. 


was not a resident of this State at the time of his death, and that he 
had no effects here at that time, does not show that the letters are 
void for want of jurisdiction in the court which. granted them. 


3. The assent of an executrix to a specific legacy to herself of a life es- 


tate in two slaves, will be presumed, when the facts are, that she is 
the widow of the testator ; that she did not dissent from the will, al- 
though it would have been greatly to her pecuniary advantage to do 
so; that she promptly qualified as executrix, and kept the estate to- 
gether (under the will) for three years, for the purpose of raising and 
educating the children ; that in the meantime, by her industry, econ- 
omy, and prudent management of the estate, she totally exonerated it 
from all indebtedness ; and that she ceased to be executrix after all the 
debts were paid, and claimed a credit on final settlement of her admin- 
istration for services rendered by said slaves to the estate after the 
testator’s death.—Walker v. Walker, 


4. In such case, her assent, though not given until all the debts of the estate 


were paid, or even until the day before she ceased to be executrix, re- 
lates back to the testator’s death, and she is entitled to a credit for 
the value of the services of the slaves to the estate, as proved, from 
the testator’s death. 


5. Under the statutes of this StatéPwhere the testator does not devise his 


real estate to his executors, nor to any other person, and dées not dis- 
pose by his will of the rents and profits accruing after his death, his 
executors, if they have not exercised the power of sale conferred on 
them by the will, and if the estate is solvent, may maintain any action 
for the recovery of the lands which the administrator of a solvent es- 
tate might maintain for the lands of his intestate.—Patton v. Crow, 


6. An administratrix having received money, ‘ to which plaintiff was enti- 


tled as one of the distributees of the estate, all the other distributees 
having received their respective shares’’, let her husband have some 
of it, at his request, to lend to another person ; her husband loaned it 
out accordingly, taking a note payable to himself, which he “deposited 
with his said wife for the use and benefit of plaintiff, that she might 
get the money”’; after his death, his executors demanded and received 
from her the said note and the money on hand, with notice that they 
belonged to plaintiff and not to their testator, and subsequently col- 
lected the money due on the note: He/d, that plaintiff might maintain 
an action at law against them for the money thus received and col- 
lected, and that satisfaction of the judgment recovered against them 
would be an extinguishment of the debt due from the administratrix. 
Prater v. Stinson and Wife, 


7. When an execution from the probate court against an executor or ad- 


ministrator has been returned “no property found’’, an execution may 
issue against him and his sureties, (Code, § 1922,) but the court is not 
authorized to render a judgment against the sureties on such return; 
and if one of the sureties die before the return’ of “no property” 
against bis principal, the summary statutory remedy entirely fails as 
to him, and cannot be revived by scire facias.—Kirby’s Adm’r v. 
Anders, guardian, &c., 


8. If an administrator, wishing to avoid the statutory requisition as to the 
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EXECUTORS AND ADMINISTRATORS—contiNnvEp. 


payment of interest on the funds in his hands, makes affidavit that he 

“‘always-had on hand, or within his immediate control, a sum sufficient 

to pay the amount due by him as administrator,” but does not deny that 

he used the trust funds, he is chargeable with interest.—Clay’s Digest, 

p. 199, § 28; Code, § 1813.—Farmer’s Distributees v. Farmer’s Adm’r, 671 
9. The act of 1850, which provides (Pamphlet Acts 1849-50, p. 32, § 28) 

“that partial settlements, whether of executors, administrators, or 

guardians, shall on final settlement he considered as only prima facie 

correct,” does not retro-act upon settlements made before its passage. 

Duke’s Adm’r v. Duke’s Distributees, 673 
10. If, on an annual or partial settlement made by an administrator under 

the act of 1843, all the proper parties being regularly before the court, 

an issue is made up respecting the validity of certain items, and fully 

tried by the parties before the court, the judgment given upon them, 

whether allowing or rejecting them, so long as it remains unreversed, 

is as conclusive as if rendered on final hearing, and may be pleaded in 

bar on the final settlement. 673 
11. Under the act of February 7, 1854, (Pamphlet Acts 1853-54, p. 24,) the 

probate court has jurisdiction, on the petition of the distributees of 

an intestate’s estate, whose administrator has died without settling his 

accounts, to cite the personal representative of such deceased adminis- 

trator, and have an account’and settlement of his administration on 

the original estate, ‘‘as fully and completely” as could have been 

made by such deceased administrator himself, if alive; and the mean- 

ing of the proviso to the third section is, that the personal represen- 

tative of the deceased administrator shall be personally liable on such 

settlement only to the amount of the assets of his intestate’s estate 

which have come to his hands.—Howard’s Dist’s v. Howard’s Adm’r, 682 
12. An order of the probate court, made on the application of two co-ex- 

ecutors, for the allowance to each of a specified sum as anntal com- 

pensation for his services in the management of the estate, will not 

support an action at law in favor of one of them, or his assignee, 

against the other.—Carver v. Hallett, executor, &c., 722 





FINES AND FORFEITURES. 

1. The power to remit fines and forfeitures is confided by the State consti- 
tution to the governor alone, and cannot be exercised by the Legisla- 
ture ; and therefore any act of the Legislature which attempts, directly 
or indirectly, to remit a fine, either before or after it has been paid, 
is unconstitutional.—Haley v. Clark, 439 

2. Therefore the act of February 2, 1850, (Pamph. Acts 1849-50, p. 452,) 
entitled “ Ain act for the relief of the securities of Joseph Douglass, 
late clerk of the Circuit Court of Marion county”. is unconstitutional! 489 


FIXTURES. 

1. In the United States, public policy requires, (and the adjudicated cases 
have decided.) that the same protection which the common law in 
England afforded to fixtures erected for the purposes of trade, should 
be extended to erections for agricultural purposes.—Harkness v. 
Sears & Walker, 493 
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FIXTURES—conrinvep. 
2. As between vendor and vendee, the stationary machinery by which 


turning-lathes or other portable machines which are of equal value 
everywhere are impelled, if erected on the land by the vendor during 
his ownership, for his own use, for the purposes of either trade or ag- 
riculture, and fixed in or to the ground, or to some substance which 


~ has already becomé a part of the freehold, are irremovable fixtures, 


which pass to the vendee under the deed for the land. 


FRAUDS AND FRAUDULENT CONVEYANCES. 
1. The relationship of all the parties to a deed of trust made by an insol- 


vent debtor furnishes no predicate for a legal presumption or conclu- 
sion of fraud, although it is a circumstance which may go to the jury, 
to be considered by them, in connection with the other facts in the 
cause, in determining the question of fraud in fact; but if the court, 
in charging hypothetically upon the facts, predicates the conclusion of 
fraud upon the fact of such relationship, in connection with other facts 
which, if true, are in themselves sufficient to render the deed fraudu- 
lent in law, the charge is too favorable to the claimant under the deed, 
and he therefore cannot complain of it on error.—Montgomery’s Exe- 
cutors v. Kirksey, 


2..A deéd of trust, executed by an insolvent debtor, conveying. all his pro- 


perty in trust to secure the payment of a portion of his debts then past 
due, leaving other creditors unprovided for, and stipulating that the 
grantor should retain the possession of all the property until the law 
day of the deed, and for such longer period as the sale might be post- 
poned by the secured creditors, and that the surplus after. paying the 
secured debts and expenses should be refunded to him,—is fraudulent 
and void in law as against the unsecured creditors. 


3. The facts that the defendant’s father became the purchaser of all the 


4, 


property at the trustee’s sale under the deed, and suffered it to go back 
to the defendant’s possession immediately after the sale, “ with per- 
mission to get a subsistence for himself and family, but to turn over 
all beyond this to his father, and that the property was to be undér the 
general supervision and control of his brother as agent of his father,” 
do not, if the deed was bona fide, and the purchase fairly and honestly 
made, justify any presumption of fraud, nor raise any question under 
the statute respecting three years’ possession under a pretended loan. 
The uncertainty in the amount of compensation by way of mainten- 
ance, is a circumstance for the consideration of the jury in determin- 
ing the question of fraud, which, if all the previous transactions were 
bona fide, the fact of relationship may serve to explain ; and the rule 
whieh makes the retention of possession of personal property by the 
vendor prima facie evidence of fraud, does not apply to sales at 


public auction after notice. 

‘nder the statute in relation to pretended loans of personal property, 
(Clay’s Digest, p. 254, § 2,) three years’ uninterrupted possession by 
the loanee is required to make the property subject to his debts : if the 
lender, with the view of avoiding the effect of the statute, resumes the 
possession before the expiration of three years, and retains it for one 
or two days, this cuts off the statute at that point, and the loanee's 
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FRAUDS AND FRAUDULENT CONVEYANCES—conrinvep, 


5. Although three years’ possession of slaves by the loance makes them 


6. A promise by a father, upon valuable consideration, to make his daugh- 


7. A voluntary conveyance, as against existing creditors, is absolutely void; 


8, And where a subsequent creditor takes a mortgage to secure his debt, 


9, The evidence in this case held insufficient to establish a fraudulent in- 


. The statute of frauds (Clay’s Digest, p. 255, § 2) in relation to convey- 


. A purchaser without notice from a person in possession of a slave 


. A deed of trust which conveys property absolutely for the benefit of 
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subsequent possession will date from the ‘time when the property is 
restored to him. 172 


under this statute subject to his debts, this does not give his creditors 
a right to crops partly grown by them, or other products of their labor, 
which have not beea in his possession three years. 172 


ter equal ia property to his other children, or to give her so much as 
would make her share equal to a given portion of his estate—as, one- 
fourth, one-fifth, &c.—is not within the statute of frauds, although his 
estate consists cutirely of lands, and although its execution may be 
postponed by circumstances beyond a year and a day.—Adams and 
Wife v. Adams, 272 


but to avoid it as against subsequent creditors, it must be shown to 
have been executed with a fraudulent intention —Stiles & Co. v. 
Lightfoot, 448 


a et eee 


but does not incur any new responsibility for it, nor waive any right 
or lien, nor part with anything to obtain it, he is not entitled to relief 
in chancery against a previous voluntary conveyance of the same pro- 
perty, without averring and proving that such conveyance was made 
with a fraudulent intent. 448 : 


tent in the execution of the voluntary conveyance, on the ground that 
frand cannot be imputed to any one when the facts and circumstances 
out of which it is supposed to arise may well consist with honesty and 
purity of intention. 443 


ances of personal property “upon consideration not deemed valuable 
in law’’, does not apply to a deed which purports to be made in con- 
sideration of natural love and affection “and for divers other good 
considerations’’, and which isshown by parol to have been made upon 
valuable consideration.—Johnson y. Boyles, 576 


which does not belong to him, does not necessarily obtain a good title; 
and therefore a charge which, in effect, asserts that he does, is pro- 
perly refused. 576 


specified creditors, although it purports on its face to be tripartite, does 

not require to be signed by either the trustee or the beneficiaries to 

give it effect.—Shearer v. Loftin, 703 
3ut if the trustee is only authorized to sell the nmede “at the request 

of the beneficiaries, or a majority of them in interest,’”’ and the deed 

reserves to the grantor the right of redeeming the property by a spe- 

cified day, beyond the maturity of the greater part of the secured 

debts, and does not show that the property conveyed is sufficient to pay 

all the secured debts, the assent of the beneficiaries cannot be pre- 

sumed, and nothing short of the express assent of a majority in interest 

can render the deed available. 708 
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GAMING. 
1. The right toa perpetual injunction of a judgment at law founded on a 


gaming consideration, although the plaintiff therein is an innocent 
hoider for valuable consideration, and no defence at law was attempted, 
is not affected by an erroneous decree of the chancellor dismissing 
the- bill and dissolving the injunction; and if the collection of the 
mouey is afterwards coerced by execution, it may be recovered in 
an action for money had and received, if commenced within six 
years from the reversal of the decree on error and the award of 
& perpetual injunction.--Paulling v. Watson, 


See Criminat Law, 28, 24, 25, 26, 27, 31, 82, 35, 60. 


GUARANTY. 
1. Plaintiff having agreed with S. & P., who were mail contractors, to 


keep their drivers and horses at a stipulated sum per annum, pay- 
able quarterly, and during the last quarter, on their becoming in- 
solvent, having refused to keep their drivers and horses without se- 
curity, thereupon defendant, at the request of S. & P., wrote to 
plaintiff, saying “I will see you paid for this quarter, as their time 
then expires, payable when due in Alabama bank-notes” ; plaintiff 
kept the drivers and horses until the expiration of the quarter, and 
the agent of 8S. & P. afterwards closed their account by giving the 
note of the surviving partner, payable one day after date, which 
was filed as a claim against the estate of the deceased partner: Held, 
that defendant’s promise was an original undertaking, upon a new 
and sufficient consideration, which, upon its acceptance by plaintiff, 
discharged the debt of 8S. & P., and bound defendant to pay, at the 
expiration cf the quarter, in Alabama bank-notes.—Jolley v. Walk- 
er’s Adm’rs, 


HOMICIDE. 


See Criminat Law, 5, 6, 9, 19, 58. 


HUSBAND AND WIFE. 
1. A deed of gift, executed in Virginia in 1824, conveying certain slaves, 


in consideration of natural love and affection, to the granior’s daugh- 
ter, then a married woman, ‘‘ and the lawful heirs of ber body,” 
contained this clause-- “Ido bind myse!f,my heirs, &., to make to the 
above named property uv clear.and undoubted a right, as much so as 
car. be made by werd or deed, from tie cicim and cleims from 
every person or persons whatsoever, to my said daughter and her 
lawfal heirs as above mentioned’: Held, that the deed created a 
separate estate in the wife, and excluced the husbaud’s maritel 
rights.—Jenkins v. McConico, 


2. Where personai property is conveyed directly to the wife, to ber sole 


and sepirate use, she and her husband may, by their jcint deed, 
vest the legal title in trustees for their use and the use of the gur- 
vivor for-life; and the husband, surviving, mey sect up such deed to 
defeat an actioa of trover brought against him by the wife's personal 
reprcsentative. : 
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HUSBAND AND WIFE—continvep. 

8. If the husband sell or dispose of the wife’s separate personal property 
without her consent, express or implied, her right of action is sus- 
pended during coverture only: if she survive, she may sue his per- 
sonal representative for the conversion ; and if he survive, her per- 
sonal representative may sue him. 

4. The act of 1846, ‘to protect the rights of married women,” (Pamph. 
Acts 1845-6, p. 28,) does not, of itselfjand without any act on the 
part of the wife, destroy her right to a settlement out of her choses 
in action and equitable interests as it existed before the adoption of 
that act ; but the intention of the act was, to tender to her what 
was supposed to bea more valuable right, and to leave it to her 
election to claim the benefit of the act, or to assert her equity to a 
settlement without regard to its provisions.—Bleving v. Buck, 292 

5. After the rendition of a final decree, on a bill filed under this act, 
vesting the property in a trustee for the sole and separate use, sup- 
port and maintenance of the wife and her family, the wife may, 
during coverture, create a charge upon the property, which may be 
enforced by a bill filed after her death, and by a sale of the entire 
property, if necessary, under a decree of the court. 292 

6. A deed of gift, conveying personal property to a married woman “ for 
her own-use and benefit alone,” creates a separate estate in her, and 
excludes her husband’s marital rights.—Ozley v. Ikelheimer, 332 

7. If a married woman gives her written obligation for the payment of 
money, it will be presumed that she intended thereby to charge her 
separate personal estate; and therefore, if her creditor files a bill in 
equity to obtain payment out of her separate personal estate, it is 
not necessary that he should aver or prove her intention to charge 
that estate. 

8 Husbaxd and wife may join, under the Code (§ 2131) as at common 
law, to recover upon a promise made to the wife for services rendered 
by her during coverture,—Jordan’s Adm’rv. Hubbard and Wife, 483 

9. When hush::ad and wife sue jointly for services rendered by tke wife 
during coverture, her admissions of payment cannot be received in 
evidence against them. 433 
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INDICTMENT. 


See Crimixat Law. 


INFANCY. 

1. Although the deed of an infant is voidable only, and not absolutely 
void, yet he will not be required, in a court of law, to refund the 
purchase money, when it is not shown to have been in his possession, 
either actually or constructively, after he attained his majority, as 
a pre-requisite to an avoidance of his deed by suit for the lund.— 
Manning v. Johnson, ; 

2. After a recovery of the land by the infant, in such gfso, the pnrcha- 
ser may recover back the money by suit, especially where le was 
induced to erter into the contract by the infant’s fuisc vepre-entation 
that he was of full age. 
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INFANCY—conrinuep. 

3. It seems, however, that if the infant, after he arrives at full age, is 
possessed of the consideration paid him, whether ‘it be property, 
money, or choses in action, and either disposes of it so that he cannot 
restore it, or retains it for an unreasonable length of time, this 
amounts to an affirmance of his contract. 


INNKEEPERS. 

1. As to the distinction between guests and boarders at a hotel, and the 
liability of the landlord to each for the loss of géods.—Chamberlain 
& Co. v. Masterson, 

2: If a boarder at a hotel fails to take such care of his watch as a per- 
son of ordinary prudence should take, the landlord will not be re- 
sponsible for its less. 


JOINT TENANTS AND TENANTS IN COMMON. 

1, A miajoinder of plaintiffs in an action of trespass quare elausum 
Sfregit will defeat a recovery ; but there is no such misjoinder when 
the executors of a deceased tenant in common join with the surviving 
tenant.—Patton v. Crow, 

2. In an action to recover damages for the conversion of a chattel, if the 
plaintiff is the several owner, he would be entitled to recover upon 
proof of a demand and refusal; but if bis interest had never been 
separated, he could not recover against a co-owner, without proving 
also that the conversion went to the destruction of the chattel, or 
the exclusion of his right.—Allen v. Harper, 


JUDGMENTS AND DECREES. 
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1. A judgment in favor of the prosecutrix ina bastardy proceeding, 


“for her costs in this behalf expended,” and requiring the defend- 
ant to enter into bond ‘‘conditioned that he pay to the judge of pro- 
bate fifty dollars on the first day of January in each year for the 
term of ten years,” &c.,—is materially different from a judgment 
requiring him to enter into bond “ conditioned to pay fifty dollars a 
year for the period of ten years on the first Monday in January in 
each year,” &c.—Williams v. The State, 

2. The action of the courts of probate in granting letters testamentary, 
or of administration, though conclusive in those cases in which they 
have the power to act, may, like the sentences of all other courts, be 
assiiled for want of jurisdiction ; and whenever a suit is brought by 
@ person upon his title as administrator, a plea averring facts which 
show that the court from which his letters issued had no jurisdiction 
to grant them, is good.—Miller v. Jones’ Adm’r, 

3. A judgment quashing an execution, on the ground of the defendant’s 
discharge in bankruptcy, although the court refuses to order satis- 
faction or discharge of the original judgment to be entered, or a 
perpetual stay of execution, relates back to the original judgment ; 
and its effect, so far as respects the rights of the parties to that 
judgment, is to vacate all process issued for its satisfaction. —-Ewing 
v. Peck, 

4. A probate judge has no jurisdiction, except when sitting as a court in 
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JUDGMENTS AND DECREES—covrinvep. 
term time, to take a confession of judgment from the defendant in a 
bastardy proceeding; such a judgment, therefore, is coram non 





judice, and void.—Moore v. McGuire, 461 
5. But, s¢ seems, thé court may declare such judgment void, and proceed 
with the cause from the last previous continuance. 461 


6. A judgment is final and conclusive between the parties. when ren- 
dered on a verdict on the merits, not only as to the facts actually 
litigated and decided, but also as to all facts necessarily involved in 
the issue; and if a particular mattcr, which was not necessarily in- 
volved in the issue, but which the issue was broad enough to cover, 
actually arose and was determined, it may be connected with the 
record by evidence a/iunde.—Chamberlain v. Gaillard, 504 

7. If, on an annual or partial settlement made by an administrator un- 
der the act of 1843, all the proper parties being regularly before the 
court, an issue is made up respecting the validity of certain items, 
and fully tried by the parties before the court, the judgment given 
upon them, whether allowing or rejecting them, so long asit remains 
unreversed, is as conclusive as if rendered on final hearing, and may 
be pleaded in bar on the final settlement.—Duke’s Adm’r v. Duke’s 
Distributees, 

8. An appeal lies from a decree of the probate court, sustaining a de- 
murrer to a petition filed, under the act of 1854, to compel a, settle- 
ment from a personal representative of his intestate’s administration 
on an estate, because of the failure to allege that assets of the first 
estate came to the defendant’s hands; and dismissing the petition 
with costs, on the petitioner’s declining to amend.--Howard’s Dis- 
tributees v. Howard’s Adm’r, 682 
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JUDICIAL OFFICERS. 
1. The thirty-third section of the judiciary act of 1789, (U. S. Statutes 
at Large, vol.i, p. 91,) which empowers justices of the peace and 
other officers therein named to arrest and commit (or bail, as the 
case may require) persons charged with a violation of the criminal 
law of the United States, is not unconstitutional: the authority thus 
conferred on justices of the peace is not ‘ judicial power” within the 
third article of the Federal constitution, nor does the exercise of it 
make them Federal officers within the second clause of the second 
section of the second article.—Ex parte Gist, 156 
2. The rule of the common law, which still prevails except so far as it 
has been changed by particular statutes, held a judge exempt from 
a civil suit, or indictment, for any act done, or omitted to be done 
by him, when sitting as judge.-Hamilton vy. Williams, 527 
8. Under the statute which gives an action at law on the official bond of 
a county-court judge, ‘‘ for any injury, waste, ordamage sustained 
in any estate, in consequence of any neglect or omission of taking 
good and sufficient security from guardians, executors, or adminis- 
trators”, (Clay’s Dig., p, 296, §1,) no suit can be maintained on his 
bond, for the failure of the judge to require a guardian to renew his 
bond, or to give further security, on account of the insolvency, removal 
&c., of his original sureties. 527 
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JURISDICTION. 

1. When the jurisdiction of a court depends upon its ascertainment of a 
prel minary fact, the exercise of jurisdiction implies the previous 
ascertinment of the jurisdictional fact, end its decision as to that 
fact cinnot be collaterally called in question ; and therefore, where 
an cruer of sale is made by the orphans’ court, the necessity for the 
order, being a jur‘sdictional fact, must be considered as having been 
made aprarent to the court, and cannot be inquired into in a collat- 
eral procezding.--Wyatt’s Adm'r v. Steele, 

See Atracument, 7. 
CHanci re 10. 
Preapin@ anp Practice rn Cuancery, 9. 
Prosaie Covri, 1, 2, 3, 4, 8. 


LARCENY. 
See Crrvinat Law, 1, 2, 89, 40, 41, 42. 


LIMITATIONS, STATUTE OF. 

1. By the Civil Code cf Louisiana (p. 521, ch. 28, § 2) slaves without 
Written title may be prescribed by a possession of fifteen years; and 
slaves with written title (Art. 3444), by a possession of five years.-- 
Miller v. Jones’ Adm’r, 

2. Section 2490 of the Code applies only to all partial payments, or at- 
tempts to avoid the statute of limitations by subsequent underta- 
kings, made since the Code went into effect, but not to verbel 
promises made previous to that time.--Jordan’s Adm’r v. Hubbard 
and Wife, 

8. In assumpsit by husband and wife, to recover on a promise to pay for 
services rendered by the wife to the defendant’s intestate in his life- 
tine, it was shown that the intestate, on one occasion, went to de- 
fendant’s house to get the latter to write his will, but did not find 
him at home; that on his return he met witness, and, after telling 
him the object of his visit, stated, ‘that he was satisfied ho would 
not live long, and never expected to set B. (defendant) again; that 
Le wanted him (witness) to bear witness that he wished B. to pay 
Mrs. H. (plaintiff’s wife) $500 for the services she had rendered 
him’: Held, that this admission was not in the nature of a testa- 
mentary bequest, but was a distinct acknowledgment of the services 
rendered by the wife, and a positive direction to the defendant to 
pay the specified sum in consideration of them, and was sufficient 
(before the adoption of the Code) to remove the bar of the statute of 
limitations. 

4. In the computation of time under a statute, the settled practice in 
this State is, toinclude one day and exclude the other, unless the 
statute requires so many entire days to intervene ; and therefore, 
under the act of 7th February, 1843, (Clay’s Digest, p. 123, § 93,) 
which limits actions for the recovery of lands to ten years after the 
accrual of the cause of action, a suit commenced on the 7th Febru- 
ary, 1853, is not barred.—Owen v. Slatter, 


MARRIED WOMEN—See Huspanp anp Wire. 
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MANDAMUS. 

1. Mandamus from the Supreme Court does not lie to compel the chan- 
cellor to dismiss a cause. on motion, in pursuance of a written agree- 
ment between the parties to that effect—lx parte Rowland, 183 

2. Mandamus trom the Supreme Court does not lie to compel the Circuit 
Court to strike a cause from the docket, on motion, on the ground 
thatit has been discontinued by a submission to arbitration.—Ex 
parte Garlington, 170 


MORTGAGES. 

1. When an execution, either from a court of record, or from a justice’a 
court, is levied by a sheriff or constable on mortgaged property, the 
mortgagee, or his assignee, may interpose a claim and try the right 
of property (Code, § 2595) before the law-day of the mortgage.-- 
Floyd v. Morrow, 8538 

2. A mortgage conveying, among other personal property, ‘‘ the hire” of 
certain slaves, ‘‘or the use of them the present year, and whatever 
negroes I (mortgayor) may hire next year to make a crop with, and 
the entire crop I may make this year and next,” is not void on its face. 353 


See Cuancery, 1, 2, 8, 4, 5, 6, 7. 


NON-CLAIM, STATUTE OF. 
1. The statute of non-claim does not apply to equities of redemption.— 
Locke’s Executor vy. Palmer, 812 


PARTNERSHIP. 

1. If the several proprietors of different portions of a public line of travel 
by agreement among themselves, appoint a common agent at each 
end of the route, to receive the fare and give through tickets, this 
does not, of itself, constitute them partners as to passengers who 
purchase through tickets, so as to render each one liable for losses 
occurring on any portion of the line.—Ellsworth vy. Tartt, 738 


PLEADING AND PRACTICE. 

I. Ar Law. 

1. When an attachment is sued out against a steamboat to recover dam- 
ages for injuries caused by her running into a flat-boat, (Pamphlet 
Acts 1843-4, p. 98,) the declaration must be against the boat itself, 
and not against the owners, although the attachment bond is made 
payable to the owners, and their names are also stated in the affida- 
vit on which the attachment was issued.—-Owners of Steamboat Far- 


mer v. McCraw, 189 
2. Proper practice prescribed for declaring against a boat under this 
statute, and for the intervention of her owners. 189 


3. The proceedings under this statute, except so far as they are changed 
by the act itself, must be governed by the rules of the common law; 
and therefore any facts which would defeat an action on the case 
against the owners at common law will have the same effect when 
pleaded to proceedings against the boat. 189 
4, When the owner of the lost or damaged goods brings his action against 
the owners of the boat which caused the loss or damage by running 
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PLEADING AND PRACTICE AT LAW—continvep. 
into the flat-boat om which the goods were, a plea of a former recov- 
ery by the common carrier for the injuries caused by the collision, 
** which (it avers) are the same injuries in the plaintiff’s declaration 
alleged to have been done to the goods of the said plaintiff,” is not 
equivalent to an averment that the recovery was for the damage done 
to the goods described in the declaration—non constat, that it may 
not have been for damages done tothe goods of some other person 
which were on board the flat-boat at the same time; such a plea, 
therefore, is defective on demurrer. 

6. 1f a demurrer is improperly sustained to a declaration, and the plain- 
tiff then amends, he thereby waives his right to review on error the 
decision of the court in sustaining the demurrer.—-Stallings v. 
Newman, 

6. In trespass to recover damages for injuries inflicted on a slave, which 
caused his death, it is not necessary to aver with particularity in 
the declaration everything that was done on the prosecution for the 
felony, nor to state what witnesses appeared, or what testimony was 
offered: an averment that the defendants were prosecuted before a 
justice of the peace, by whom they were required to enter into recog- 
nizances for their appearance at the next term of the Circuit Court 
to answer the felony, and that at that term of the court they were 
duly prosecuted before the grand jury, who made diligent inquiry 
into the charge. but found no indictment against any of the defend- 


ants, isa sufficient allegation of the prosecution.--Nelson v. Bondurant, 


7. A plea, averring that defendant, at the time of the alleged trespass, 
had the rightful and legal control and possession of the slave, under 
a contract of hiring from his owner ; that the slave refused to obey 
him, and forcibly resisted the exercise of his lawful authority ; and 
that he only inflicted such proper and moderate chastisement as was 
absolutely necessary to overcome such resistance and to subdue the 
slave, is a full defence to such action. 

8. The wrongful sustaining of a demurrer to a special plea, when the 
defendant had the full benefit of all the facts alleged in it under his 
other pleas, is not a reversible error. 

9. A misjoinder of plaintiffs in an action of trespass guare clausum fregit 

will defeat a recovery; but there is no such misjoinder when the 

executors of a deceased tenant in common join with the surviving 
tenant.— Patton v. Crow, 

In detinue for a slave, a plea in bar to the further maintenance of 

suit, setting up a recovery by defendant against plaintiff in a subse- 

quent action of assumpsit for the hire of the slave, is fatally defec- 
tive on demurrer, unless it shows that the question of ownership en- 
tered into the issue on that trial: an averment that the declaration 
in that suit alleged that the plaintiff therein was the owner of the 

slave, is not sufficient, as the recovery might have been had under a 

bailment, which would render the allegation of ownership immate- 

rial.—Chamberlain v. Gaillard, ; 

11. If the plea contains an additional averment, that the ownership of 
the slave formed a material part of the issue on the former trial, it 
is still defective: to make it a good plea in bar to the detinue suit, 
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PLEADING AND PRACTICE AT LAW—continveEp. 


12. 


13. 


14, 


15. 


17. 


18. 


it must show that, on the former trial, the jury necessarily deter- 
mined that the plaintiff therein was the owner of the slave down to the 
commencement of the detinue suit. 504 
If issue is joined on such defective plea, unless defendant shows a 
state ef facts which negatives his right to have recovered on any 
other ground than that of his ownership, his plea is not sustained, 
and the court may so instruct the jury. 504 
The practice in this State is settled, that the plaintiff, unless he waives 
his right to open the case, is entitled to the opening and conclusion 
in every case, no matter what the form of the issue may be. 504 
Under the Code (§ 2570), in a suit commenced by attachment, a judg- 
ment by default cannot be taken on the first day of the term te 
which the writ is returnable; but if the suit is brought in either 
the Circuit or City Court of Mobile, and the attachment is levied 
more than twenty days before its return, judgment by default may 
be taken on the first day of the term under the provisions of the act 
of February 17, 1854, (Pamphlet Acts 1853-4, p. 91, § 6.)—Leton- 
dal v. Huguenin, 552 
A complaint in the form prescribed by the Code (p. 501), ‘ on prom- 
issory note, by payee against maker”, is sufficient to support a judg- 
ment by default; and its legal effect is the same as if it contained 
an averment, in express terms, that the note was payable to the 
plaintiff. 652 


. In a suit brought by the purchaser of negotiable paper at a sale of 


the assets of the Planters and Merchants’ Bank of Mobile, made by 
its trustees under the act of 1850, an allegation in the declaration 
that the charter was surrendered, but was continued by virtue of 
the provisions of the several acts for the settlement of the Bank’s 
affairs, is not repugnant or contradictory, when construed with 
reference to those acts.—Savage & Darrington v. Walshe & Emanuel, 619 
A plea, averring ‘‘that the charter of the Bank was not forfeited, 
and its corporate existence was not dissolved” is fatally defective on 
demurrer: the first allegation is no answer to the declaration, which 
alleges that “the charter was surrendered to the State,” and the 
second is an allegation of matter of law. 619 
So, a plea, averring that the trustees ‘‘were not invested with the 
legal ownership and control of said note, and did not make a legal 
transfer and endorsement of the same to the plaintiffs”, is but the 
allegation of a legal conclusion instead of facts, and therefore de- 
murrable. 619 


. The same objection applies to a plea which avers “that said Bank, 


at the date of said note, had no power or authority to make a con- 


tract, and that said note is null and void.” 619 
The genuineness of an endorsement of the note sued on can only be 
denied by a sworn plea. 619 


. Where defendant by his plea puts himself upon one issue, he thereby 


admits all the rest. 619 


. Assumpsit and case are equally maintainable, on the promise of in- 


demnity which the law implies against a principal, for such losses 
and damages as flow directly and immediately from the exccution of 
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:ADING AND PRACTICE AT LAW--conrinvep 

the agency, when the act itself is not manifestly illegal, and is not 
known by the agent to be wrong; butin either action the declara- 
tion must allege a breach —Moore v. Appleton, €23 
If the declaration is in case, to recover indemnity from the principal 

fur certain damages recovered in trespass against the agent by the 
true owner of the property taken, it must negative the existence of 
any knowledge on the part of the agent, at the time of the taking, 

that he was committing a trespass, although the onus of proving 
such knowledge may be on the principal. 633 


. When en attachment is sued out in a case not authorized by law,a 


motion to quash it is not the proper remedy, nor is the refusal to 
quash on motion revisable on error.—Gill v. Downs, 670 


5. But ifa motion to quesh were proper in such case, the objection is 


waived by the hitters to make it et the first term, and by afterwards 
appearing and pleading to the merits. 670 
fa an action (under the Code) for the recovery of land, a plea in 
abatement, setting up the pendency of a former suit brought by the 
plaintiffs and others to recover the same land, is fatally defective on 
demurrer.—Hall v. Holcombe, 720 


I. In Cuancery. 


1, The wife’s children are net necessary parties to a bill filed, after her 


death, to gulject igi property settled under the provisions of 
the act of 1846, *‘to protect the rights of married women”, to the 
payment of a charge upon it created by her during coverture. 


Blevins v. Buck, 292 


2. When a note under seal is executed by husband and wife, and is trans- 


ferred for valuable consideration by delivery merely, the transferror 
and transferree may join in a bill to enforce its payment out of the 
wife’s separate estate upon which it is a charge. 2 


8. Ifa bill to redeem slaves is filed by two joint mortgagors, and the evi- 


dence shows that the slaves belonged to one of them only, this is no 
material variance.—Locke’s Executor v. Palmer, 312 


4. Where a bill in equity is filed against husband and wife to subject the 


wife's separate personal estate to the payment of a note executed by 
her, if the defendants in their answer admit the existence of a sepa- 
rate estate in the wife as charged in the bill, the court will not in- 
quire into the regularity of the execution of the deed under which 


she holds.—Ozley v. Ikelheimer, 332 


5. If the defendant does not take advantage in the court below, by plea 


or demurrer, of the want of proper parties to the bill, the objection 
cannot avail on error, unless the absent parties are indispensable to 


9909 


the rendition of a proper decree. 332 


6. One who signed the note as co-maker with the wife, though he would 


be a proper party to a bill filed by the creditor to subject the wife's 
separate estate to its payment, is not an indispensable party, when 
it is averred that he is a non-resident and has no property in this 


State. 532 


7. The rule as to form in pleadings is not as stringent im equity as at 


law, but the substance of the rules is the same in each court ; and 
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PLEADING AND PRACTICE IN CHANCERY--conrinven. 
it isa principle of universal application in pleading, founded on rea- 
son an‘ good sense, that t.e pluintiff’s title should be stated with 
sufficient certainty and clearness to enable the court to see plainly 
that he has such a right as warrants its interference, and the de- 
f-ndant to be distinctly informed of the nature of the case which he 
is called upon to derend.— Cockrell and Wife v. Gurley, 405 
8, Where a bill in equity was filed to protect complainant’s remainder in 
certuin slaves, alleging that her father died in Kentucky in 1826, 
leaving 2 widow and complainant his only child ; that letters of ad- 
ministration were grauted on his estate, ‘ and some time afterwards 
dower was allotted and assigned to the said E (the widow) in her 
husband’s estate, and among the negroes so allotted was a negro 
woman” (who was particularly described in the bill, and was alleged 
to be the mother of the other slaves in whom the remainder was 
cliimed) ; and ‘that by the statute laws of Kentucky, at the time 
cf the decedent’s death, and the allotment of dower to the widow as 
aforesaid, she was only entitled to a life interest in said slave, and 
the estate in remainder vested in complainant’: Jf was held, that 
the bill was fatally defective, in not setting out the proceedings by 
which the widow's dower was assigned, and the statute which gave 
the widow only a life estate in the slaves allotted, with remainder to 
the complainant. 405 
9. After the dismissal of a bill for want of prosecution, the court has no 
jurisdiction to reinstate it at a subsequent term; but if the cause is 
reinstated at a subsequent term. and the defendant craves an appeal 
from the order, but afterwards engages in the defence—crossing in- 
terrogatories, entering into consent, &c.—he thereby waives his ob- 
jestion to the reinstating of the cause, and cannot take advantage of 
it on error.—Byrd v. McDaniel, 582 
10. When a bill is dismissed by the chancellor without a decision upon 
the merits of the case, and his decree is reversed on error, the safer 
practice is to remand the cause without determining its merits; thus 
enabling the parties to raise questions, and make moticnas, which 
may materially affect it.and which can only be made ia the primary 
court. 682 
11. When ihe equity of a bill rests upon the existence of a particular fact, 
that fact must be clearly alleged in the bill: an allegation that com- 
plainant ‘is advised and believes,” is not sufficient.—Jones v. Cowles, 612 


PRESCRIPTION. 

1. By the Civil Code of Louisiana (p. 521, ch. 23, § 2) slaves without 
written title may be prescribed by a possession of fifteen years; and 
slaves with written title (Art. 3444), by a possession of five years.— 
Miller v. Jones’ Adm’r, 247 


PRINCIPAL AND AGENT. 
See Acency. 


PRINCIPAL AND SURETY. 
See SureETIEs. 
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PROBATE, COURT OF. 
1, The action of the courts of probate in granting letters testamentary, 
or of administration, though conclusive in those cases in which they 
have the power to act, may, like the sentences of all other courts, be 
assailed for want of jurisdiction; and whenever a suit is brought by 
a person upon his title as administrator, a plea averring facts which 
show that the court from which his letters issued had no jurisdiction 
to grant them, is good.--Miller v. Jones’ Adm’r, 247 
2. The courts of probate have jurisdiction to grant letters testamentary, 
or of administration, if property belonging to the estate is brought 
into the county after the intestate’s death, although he was not a 
resident of this State and had no property here at the time of his 
death.—Clay’s Digest, p. 3038, § 33. 247 
3. When application is made for letters of administration on the estate 
of a non-resident, if the petition alleges that ‘there is property 
within the county belonging to the heirs of said estate, which is 
likely to be wasted, or so disposed of as to be lost to the said heirs, 
unless some one should be appointed to administer upon said estate,” 
such an allegation, it seems, is equivalent to an assertion of title in 
the estate; but whether it is or not is immaterial, as it is not the 
allegation in the petition, but the fact that there is property in the 
county belonging to the estate, which gives the court jurisdiction to 
grant letters of administration, and the applicant is not held down 
to the ground stated in his petition. ; 247 
4. A probate judge has no jurisdiction, except when sitting as a court in 
term time, to take a confession of judgment from the defendant in a 
bastardy proceeding; such a judgment, therefore, is coram non ju- 


dice, and void.—Moore v. McGuire. 461 
5. But, it seems, the court may declare such judgment void, and proceed 
with the cause from the last previous continuance. 461 


6. Under.the statute which gives an action at law on the official bond of 
2 county-court judge. “ for any injury, waste, or damage sustained 
in any estate, in consequence of any neglect or omission of taking 
good and sufficient security from guardians, executors, or adminis- 
trators,” (Clay’s Digest, p. 296, § 1,) no suit can be maintained on 
his bond for the failure of the judges to requirea guardian to renew 
his bond, or to give further security, on account of the insolvency, 
removal, &c., of his original sureties. 527 

. On petition to the probate court for the distribution of slaves not disposed 
of by will, if the number of distributees exceeds the number of slaves 
to be divided, the court may order a sale in the first instance, without 
the appointment and report of commissioners.--Hamlet v. Johnsop, 6§7 

8. Under the act of February 7, 1854, (Pamphlet Acts 1853-54, p. 24.) 

the probate court has jurisdiction, on the petition of the distributees 
of an intestate’s estate, whore administratsr has died without set- 
tling his accounts, to cite the personal representative of such de- 
ceased administrator, and have an account and settlement of his 
administration on the original estate, ‘as fully and completely” as 
could have heen mode by such deceased administrator himself, if 
alive; and the meaning of the proviso to the third section is, that the 
personal representative of the deceased administrator shall be per- 
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PROBATE, COURT OF—continvep. 
sonally liable on such settlement only to the amount of the assets of 
his intestate’s estate which have come to his hands.-Howard’s Dis- 
tributees v. Howard’s Adm’r, 


PROMISSORY NOTES. 

1. The fact that a note, taken by the trustees of the Planters and Mer- 
chants’ Bank of Mobile after the surrender of the Bank’s charter, 
was made ‘negotiable and payable at said Bank”, does not raise a 
legal presumption that it was discounted, instead of being taken in 
settlement of a Gebt due.--Savage & Darrington v. Walshe & Emanuel, 

2. The power of sale conferred upon the trustees by the act of 1850 gave 
them, by necessary implication, the authority to transfer negotiable 
securities so as to pass the legal title to the purchaser by their as- 
signment, and enable him to sue in his own name. 

8, The genuineness of an endorsement of the note sued on can only only 
be denied by a sworn plea. 

4, The holder of endorsed mercantile paper before maturity, is presumed 
in law to have acquired it dona fide and for valuable consideration ; 
and the party who seeks to defend against it, by reason of some pay- 
ment, set-off, or equity against the payee or some intermediate hold- 
er, is required to show that the holder did not give value for it, or 
to raise a presmmption of that fact sufficient to require an explana- 
tion from the holder of the manner in which he received it.-—Minell 
& Ce. v. Reed, 

5. A deed of trust, if properly recorded, is constructive notice of the lien 
in all contests respecting the property ; but this constructive notice 
does not run with mercantile paper, secured by the deed, so as to 
charge a bona fide holder before maturity with knowledge of its 
recitals: if there is nothing on the face of the paper itself which 
could give the holder such notice, or put him upon inquiry, he can- 
not be affected by any payments, discounts,'sets-off or equities exist- 
ing between the antecedent parties. 


RETAILING, 
See CriminaL Law, 3, 4, 12. 


SALES JUDICIAL. 

1. A sale of real estate by commissioners under an order of the probate 
court, does not affect the widow’s right of dower; and although the 
order was made on her application as administratrix, her failure to 
announce at the sale that the land was sold subject to her dower, 
does not estop her from asserting her claim.—Owen v. Slatter, 

2, The opinion previously pronounced in this cause (23 Ala. 764), constru- 
ing the order of sale of ‘‘ perishable property” as authorizing a sale 
of slaves, must stand as the law of the case, when remanded to the 
primary court for another trial, and whev brought up again on ap- 
peal._—Wyatt’s Adm’r v. Steele, 

8. If an administrator sells slaves under an order of sale of “‘the perish- 
able property” of his intestate’s estate, the validity of the sale, if it 
was conducted publicly and according to law, is not affected by his 
opinion or belief that the order did not authorize him to sell the slaves, 
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SCIRE FACIAS. 
See Execurors anp ADMINISTRATORS, 7. 


SET-OFF. 

1. Ina suit ona debt due from defendant to plaintiff individually, the 
defendant cannot set off a debt due to him by open account from a 
firm of which plaintiff is a member.— (Code, $§ 2142, 2143.—Dura- 
mns v. Harrison & Whitman, 826 

2. Defendant, being indebted to plaintiff by open account for goods sold 
and delivered, gave him a note for a larger amount on a third person, 
and agreed to take up the difference in goods at cash value as he 
might want them, and received part of the goods the next day ; but 
plaintiff, discovering a few days afterwards that the maker of the 
note was insolvent, thereupon tendered back the note, and demand- 
ed a rescission of the contract, and then brought suit on the account 
for goods sold, &c.; to which defendant pleaded payment and set-off: 
Heid, that if plaintiff received the note in payment of the account, 
without any fraud or misrepresentation on the part of defendant to 
induce him so to take it, then the delivery of the note operated a 
payment and extinguishment of the account, and plaintiff became 
bound to defendant for goods at cash value to the amount of the 
difference between the note and account ; but that this liability for 
goods, coupled with the disaffirmance of the contract on the part of 
plaintiff, could not be used as a set-off in this suit, so as to entitle 
defendant to judgment for the difference between the note and ac- 
count.—Carriere v. Ticknor, 571 


SHERIFFS. | 

1. A sheriff has no power under the Code to admit to bail a person 
charged with a felony after indictment found, nor can that power be 
delegated to him by an order of the Circuit Court in these words :— 
‘‘ And it appearing to the court that the offence with which the 
prisoner stands charged, namely, murder in the second degree, is 
bailable, it is ordered that, upon the prisoner giving good and suffi- 
cient bail, according to law, for his appearance at the next term of 
this court, in the sum of $1,000, then said prisoner be discharged 
from custody until the next term of this court.”—Antonez v. The 
State, 

2. The statute which requires the plaintiff, in a suit for freedom, if out 
of the possession of the person claiming him as a slave, to enter into 
@ recoguizance, with sufficient sureties, to make good to his owner 
all such costs and damages as he shall have incurred in consequence 
of said suit, and to be forthcoming to abide the sentence of the court, 
(Clay’s Digest, p, 542, § 19.) does not impose on the sheriff the duty 
of detaining him for that purpose; ner can his sureties, by surren- 
dering their principal to the sheriff, discharge themselves from their 


81 


464 


bond.—Jones v. Covey, 

’ 8. Butif the sheriff reccives him, when sitrrendere. by his sureties, and 
commits him to jail, he (and @ fortiori the jailor, who. is but h's 
deputy) cannot recover against the sureties for board furnished iheir 
principal, 


464 
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SLANDER. 

1. In slander for words spoken charging plaintiff with the crime of hav- 
ing murdered defendant’s son, itis not necessary to aver the death of 
the person said to have been murdered —Stallings v. Newman, 800 

2. What are privileged communications which will not sustain an action 
for slander. 

3. A witness may testify that he received and understood the defendant's 
communication as private and confidential, in the absence of any in- 
junction of secrecy from the defendant, or of any declaration on his 
part that they should be so regarded; but whether the communica- 
tion was so intended by the defendant, or, if so intended, was never- 
theless prompted by malice, is a question for the determination of 
the jury. 

4 The court having instructed the jury, ‘‘ that confidential communica- 
tions, made in the usual course of business, or of domestic or friend- 
ly intercourse, should be liberally viewed by juries”; held, that the 
charge was not erroneous 800 

5. The words declared on as slanderous, charging plaintiff with having 
murdered defendant’s son, being shown to have been spoken while 
defendant and witness were alone together, going to a neighbor’s 
house to get him to read a letter which defendant had received rel- 
ative to his son’s death, held, that defendant’s declaration to witness, 
made in the same conversation, ‘* that his wife was much distressed 
on account of her son's death’’, was admissible evidence for him, as 
tending to show that the words spoken were prompted by grief rather 
than malice. . 


300 


300 


SLAVES. 
1. In the absence of an express stipulation, the owner delegates to the 
hirer the same right to punish and correct the slave which he him- 
self has; but if the punishment inflicted by the hirer, when consid- 
ered with a just regard to all the attendant circumstances, is either 
cruel or barbarous, he becomes a trespasser ab initio, and liable to 
damages at the suit of the owner.—Nelson v. Bondurant, 042 
2. But the mere fact that the slave was tied when the punishment was 
inflicted, and so secured as to prevent resistance on his part, does 
not affect the rights or liabilities of the parties. 342 
8. The statute which requires the plaintiff, in a suit for freedom, if out 
of the possession of the person cleiming Limes a slave, to enter into 
& rocoguizance, with sufficient sureties, to make good to his owner ail 
such costs and damages as he suall have incurred in cons:quence of 
said suit, aud to be forthcoming to ebide the sentence of the court, 
(Clay’s Digest, p. 642, § 19,) dees not irapose on the serif the duty 
of detainiag Lim for that purpose; nor can Lis sureties, by curren 
dering their principal to the sueriif, discharge themselves irom their 
bond,—Jones v. Covey, 464 
4. Bat if the sheriff receives him, when surrendered by his sureties, and 
commits him to. jail, he (and @ fortiori the jailor, whois but bis 
deputy) cannot recover aguinst the sureties for board furnished their 
principal. 44 
See Taxsrass, 
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SPANISH LAND TITLES. 
1. The act of Congress of May 8, 1822, (3 U. S. Stat. 699, 700,) “ con- 


firming claims to lots in Mobile,” &c., confirms only these claims 
“which, in the opinion of the commissioner, ought to be confirmed”; 
and the commissioner’s report, on which the act is based, only recom- 
mends for cunfirmation, of all the claims embraced in register No. 
11, ‘* the claims to such lots as were inhabited and cultivated under 
the Spanish Government, or such as were built upon by permission 
of the Spanish authorities.” Therefore a claim toa lot which was 
inhabited and cultivated by one of the claimant’s ancestors while 
Mobile was under the dominion of Great Britain, though included in 
the commissioner’s report, does not come within the provisions of the 
act of confirmation, when it is shown that the mansion-house, with 
all the improvements, was burned down during the siege of Mobile 
by the Spaniards in 1780, and there is no proof of any subsequent 
inhabitation or cultivation under Spain.—Kennedy’s Executor v. 
Rochon’s Heirs, 

(This applies to the claims of the heirs of A. Rochon, numbered 
74, 75 and 76, in the register (No. 11) of claims “founded on private 
conveyances, which have passed through the office of the command- 
ant, but which are founded, as the claimant supposes, on grants 
lost by time or accident.”--See Commissioner Crawford’s Report, in 
8d vol. Amer. State Papers, p. 32.) 


2. The case of Doe ex dem. Farmer’s Heirs v. Eslava, reported in 9th 


How. U.S. Rep. 421, in which a similar claim was held to be within 
the act of confirmation, cannot be regarded as a judicial determina- 
tion of the point presented in this case, since no question was there 
raised as to the fact of confirmation. 


STATUTES, CONSTRUCTION OF. 
1. When words are used in astatute which, when used in reference to the 


same subject, have obtained a fixed and definite meaning at common 
law, the inference is that they were intended to be used in their 
common-law sense.—Ex parte Vincent. 


2. A repealing clause in an unconstitutional statute, declaring ‘sthat all 


laws contravening the provisions of this act be, and the same are 
hereby repaaled”, does not affect the previous laws.—Tims v. The 


State, : 


$. Courts will not so construe a statute (when its words do not force them) 


» 


as to defeat a devise or bequest. which would have been valid if the 
testator had died immediately after making it; but contra, as to a 
statute whose effect is to sustain rather than to defeat a bequest.— 


Hoffman v. Hoffman, 


4, In the computation of time under a statute, the settled practice in 


this State is, to include.one day and exclude the other, unless the 
statute requires so many entire days to intervene; and therefore, un- 
der the act of 7th February, 1843, (Clay’s Dig., p. 329, § 98,) which 
limits actions for the recovery of lands to ten years after the accru- 
al of the cause of action, a suit commenced on the 7th February, 


1858, is not barred.—Owen v. Blatter, 


5. Where a statute affects a community, and requires as a condition to its 


384 
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547 
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STATUTES, CONSTRUCTION OF—continvep. 
validity that something should be done before it goes into operation, 
the act has not force or effect until the thing required to be done is 
performed ; but where a statute affects only one or more designated 
persons, either natural or artificial, those interested in its object 
may (dispense with a preliminary of this character, and claim the 
benefit of its provisions, without requiring the performance of the 
condition.—Savage & Darrington v. Walshe & Emanuel, 619 
6. For the construction of the several acts ‘for the final settlement of 
the affairs of the Planters and Merchants’ Bank of Mobile,” see 
Savage & Darrington v. Walshe & Emanuel, 619 
7. The act of 1850, which provides (Pamphlet Acts 1849-50, p. 32, § 28) 
‘‘that partial settlements, whether of executors, administrators, or 
guardians, shall on final settlement be considered as only prima fa- 
cie correct,” does not retroact upon settlements made before its pas- 
sage.—Duke’s Adm’r v. Duke’s Distributees, | 673 
8. Under the act of February 7, 1854, (Pamphlet Acts 1853-54, p. 24,) 
the probate court has jurisdiction, on the petition of the distributees 
of an intestate’s estate, whose administrator has died without set- 
tling his accounts, to cite the personal representative of such de- 
ceased administrator, and have an account and settlement of his 
administration on the original estate, ‘‘as fully and completely” as 
could have been made by such deceased administrator himself, if 
alive; and the meaning of the proviso to the third section is, that the 
personal representative of the deceased administrator shall be per- 
sonally liable on such settlement only to the amount of the assets of 
his intestate’s estate which have come to his hands.—Howard’s Dis- 
tributees v- Howard’s Adm’r, 682 





STEAMBOATS. 

1. When an attachment is sued out against a steamboat to recover dam- 
ages for the injuries caused by her running into a flat-boat, (Pamphlet 
Acts 1843-4, p. 98,) the declaration must be against the boat itself, 
and not against the owners, although the attachment bondis made 
payable to the owners, and their names are also stated in the affida- 
vit on which the attachment was issued.—Owners of Steamboat 


Farmer v. McCraw, 189 
2. Proper practice prescribed for declaring against a boat under this 
statute, and for the intervention of her owners. 189 


8. The proceedings under this statute, except so far as they are changed 
by the act itself, must be governed by the rules of the common law; 
and therefore any facts which would defeat an action on the case 
against the owners ut common law will have the same effect when 
pleaded to proceedings against the boat. 189 
4, The general rule of the common law is, that if both vessels are to 
blame, neither can recover dumages for injuries caused by the collis- 
ion; but this rule applies only to faults which operated directly and 
immediately to produce the collision. 189 
5. There is no inflexible rule, either of the Miver or of the road, the neg- 
lect of which by one party will dispense with the exercise of common 
caution by the other. 189 
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STEAMBOATS—continueED. 

6. “‘ Ordinary care” is altogether a relative term ; and in such cases as 
this, the want of it means nothing more than the failure to use those 
precautions which a just regard to the persons and property of others 
demands should be used under the circumstances of each particular 


case. 189 


SURETIES. 
1. The principles asserted in White v. Banks, 21 Ala. 705, as to the right of 
contribution among sureties, re-affirmed, and applied to this case.— 


Tyus v. De Jarnette, 280 


2. Complainants and defendant being bound as sureties for one S., to whom 
defendant was indebted, S. proposed to release defendant from his 
liability as surety, by giving a new note with other sureties, if de- 
fendant would give him a sight draft on his commission merchant 
for the amount of his indebtedness, or, if he failed to procure defend- 
ant’s release, that he would then place defendant’s notes in the hands 
of a third person to protect him alone against his said suretyship ; and 
to this arrangement complainants assented: Held, that this was an 
express waiver on the part of complainants of their right to participate 


in this indemnity. 280 


3. But the facts that complainants objected to their principal making an 
assignment for the benefit of his sureties, because it would injure his 
credit, and agreed that he might procure the defendant’s release from 
his suretyship, if the latter would pay him the amount of his individual 
debt ; and that defendant then said, in their hearing, that if their prin- 
cipal failed to carry out this arrangement for his relief, he should 
take measures to secure himself,—are not sufficient to establish a 
waiver on the part of complainants of their legal right to share in any 


indemnity or security which defendant might obtain. 280 


4, Ifa debtor deposits with his creditor, unconditionally, notes on a third 
person as collateral security, the latter thereby acquires the control 
and direction of their collection, and it becomes his duty to take all 
necessary measures to prevent the discharge of any of the parties 
thereto ; and in such case notice to bring suit on them should be given 


to him.—Pickens v. Yarborough’s Adm’r, 417 


5. If the creditor receives the notes under a special agreement, by which 
he is not to sue, but to collect in any other mode, he’ must, as’to all 
persons without notice of the extent of his powers, be regarded as the 


general holder, and notice to sue may be given to him. 417 


6. It seems, that if a surety notifies the holder of the note of his suretyship, 
and requires him to bring suit against the principal, this is a substan- 
tial compliance with the requisitions of the statute, (Clay’s Digest, p. 
582, § 6,) and the party entitled to receive the notice may waive its 
being in writing; but, whether good or not under the statute, it is 
good as a common-law notice, when connected with proof of the hold- 


er’s failure to sue the principal and consequent damage to the surety. 417 


7. Asurety, who receives from his principal a mortgage, or other security, 
is regarded as a trustee for, his co-surety, and held to. the exercise of 
the duties which attach to that relation; and if he afterwards, with- 
out the consent of his co-surety, surrenders or abandons the security, 
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SURETIES—continvep. 
merely because the mortgagor objects to giving up the property, he 
cannot obtain contribution from his co-surety.—Taylor v. Morrison, 728 


TRESPASS. 

1. Trespass may be maintained by the owner against the hirer of a slave, 
for an illegal and forcible injury, causing the slave’s death, committed 
while in the hirer’s possession under his contract.—Nels6n v. Bondurant, 341 

2. In the absence of an express stipulation, the owner delegates to the hirer 
the same right to punish and correct the slave which he himself has ; 
but if the punishment inflicted by the hirer, when considered with a 
just regard to all the attendant circumstances, is either cruel or bar- 
barous, he becomes a trespasser ab initio, and liable to damages at 
the suit of the owner. 

§. But the mere fact that the slave was tied when the punishment was in- 
flicted, and so secured as to prevent resistance on his part, does not 
affect the rights or liabilities of the parties. 841 

4. In trespass to recover damages for injuries inflicted on a slave, which 
caused his death, it is not necessary to aver with particularity in the 
declaration everything that was done on the prosecution for the felo- 
ny, nor to state what witnesses appeared, or what testimony was of- 
fered: an averment that the defendants were prosecuted before a 
justice of the peace, by whom they were required to enter into recog- 
nizances for their appearance at the next term of the Circuit Court 
to answer the felony, and that at that term of the court they were 
duly prosecuted before the grand jury, who made diligent inquiry into 
the charge, but found no indictment against any of the defendants, is 
a sufficient allegation of the prosecution. 341 

5. A plea averring that the defendant, at the time of the alleged trespass, 
had the rightful and legal control and possession of the slave, under a 
contract of hiring from his owner ; that the slave refused to obey him, 
and forcibly resisted the exercise of his lawful authority ; and that he 
only inflicted such proper and moderate chastisement as was absolutely 
necessary to overcome such resistance and to subdue the slave, is a 
full defence to such action. 341 


341 


TRIAL OF THE RIGHT OF PROPERTY. 

1, When an execution, either from a court of record, or from a justice’s 
court, is levied by a sheriff or constable on mortgaged property, the 
mortgagee, or his assignee, may interpose a claim and try the right of 
property (Code, § 2595) before the law-day of the mortgage.—Floyd 
v. Morrow, 853 

2. On trial of the right of property between plaintiff in execution against 
the mortgagor and the mortgagee as claimant, it is error to exclude 
the claimant’s mortgage from the jury, if it is not void on its face. 358 


TROVER. 

1. In trover, when the thing converted has a fixed value, the true measure 
of damages is that value at the time of conversion, and the jury may 
give interest upon it ; and if the value is fluctuating, the jury may take 
its highest value at any time between the conversion and the trial. 
Jenkins v. McConico, 213 
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VENDOR AND VENDEE. 
1. Held, on the authority of Bush v. Bradford, 15 Ala. 317, that where 
the purchaser of a slave accepts a bill of sale without warranty, which 
shows on its face that he took the slave at his own risk, he cannot de- 
fend a suit on the note given for the purchase money, on the ground 
of ‘* misrepresentation without fraud.’’°—Stewart v. Bradford, 410 
2. As between vendor and vendee, the stationary machinery by which turn- 
ing-lathes or other portable machines which are of equal value every- 
where are impelled, if erected on the land by the vendor during his 
ownership, for his own use, for the purposes of either trade or agricul- 
ture, and fixed in or to the ground, or to some substance which 
has already become a part of the freehold, are irremovable fixtures, 
which pass to the vendee under the deed for the land.—Harkness v. 
Sears & Walker, 493 
8. Where the purchaser of slaves, on discovering their unsoundness, wrote 
to the vendor informing him of that fact, and tendering them back ; 
and the vendor, in reply, objected that the offer to rescind was made 
too late, and referred the purchaser to his warranty for indemnity : 
Held, that these letters did not amount to a rescission of the contract, 
when it was shown that the purchaser had afterwards brought suit on 
the warranty.—-Bennett v. Fail & Patterson, 605 
4. If the vendor refuses to accept the property when the purchaser offers 
to return it, this will dispense with a more formal tender ; but the pur- 
chaser, if he still retains the property in his possession, must yield it 
up on the reasonable demand of the vendor, and bis refusal to sur- 
render on such demand, even after suit brought, will destroy the effect 
of his previous tender. 605 








WILLS. 

1. The words of a devising clause in a will cannot, ordinarily, be carried be- 
yond their just legal import and legitimate meaning, by any supposed 
general intent to be gathered from the preamble, or introductory part 
of the will; and it is only in cases of doubt, where the words of a be- 
quest may, without doing violence to the apparent intent and the rules 
of law, be construed more ways than one, that resort is had to the in- 
troductory part of a will to aid in solving such doubt.—Denson v. 
Mitchell and Wife, 360 

2. An express bequest of an estate for life negatives the intention to give 
the absolute property, and converts a superadded right of disposition 
into a mere power. 

3. The introductory part of a will was in these words: “I, J. D., being at 
this time of sound mind, and in full possession of all my mental fac- 
ulties, and knowing that I have to die, and desirous of leaving this 
will”, &c., “desire that my person and property shall, after my 
death, be disposed of as follows”, &c. In the first seven clauses 
next succeeding, the testator gave specific bequests of slaves to his 
several children, giving his sons the absolute property, and limiting 
the interest of each daughter to a life estate ‘* not subject to the debts 


of her husband, and after her®death to be equally divided among 
the heirs of her body”; and in the eighth clause he bequeathed to his 


wife several negroes, all of his household and kitchen furniture, stock 


360 
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WILLS—continveEp. 
of horses, cattle, &c., and plantation tools, “all of which she is to 
have and hold during her natural life, and at her death to dispose 
of at her will and pleasure.” There was no residuary clause, and 
no bequest over in default of disposition by the wife: He/d, that the 
widow took but a life estate in the property bequeathed by this clause, 
with power to dispose of the remainder ; and she having died intes- 
tate, that the property went to the testator’s personal representative, 
to be by him administered as in cases of intestacy. 860 
4, The common-law distinction stated, between a devise of lands to execu- 
tors to sell, and a devise that the executors shall sell the lands. —Pat- 
ton v. Crow, - 426 
5. The probate of a will, unless contested in the mode and within the period 
prescribed by the statute (Clay’s Digest, p. 598, § 16), is conclusive : 
and therefore an application to establish a testamentary paper of later 
date, which is inconsistent with the provisions of the will already pro- 
bated, cannot be allowed after the expiration of five years, when the 
applicant does not bring himself within any of the exceptions to the 
statute.—Hardy v, Hardy’s Heirs, 524 
6. The Legislature has the power to prescribe rules for the execution of 
wills, whether made before or after the passage of the statute, if rights 
have not become vested by the testator’s death.—Hoffman v. Hoffman, 535 
. Courts will not so construe a statute (when its words do not force them) 
as to defeat a devise or bequest, which would have been valid if the 
testator had died immediately after making it; but contra, as toa 
statute whose effect is to sustain rather than to defeat a bequest. 535 
8. Section 1611 of the Code (which requires two witnesses to a will dispos- 
ing of either real or personal property) applies to a will of realty exe- 
cuted before the adoption of the Code, if the testator died since its 
adoption; but a will of personalty only would be governed by the 


~I 


old law. 535 
9. It isnot necessary that the witnesses should sign the will in the presence 
of each other. 535 


10. Where one of several residuary legatees, who take in common, dies 
before the testator, his legacy, which lapses by his death, does not sur- 
vive to his co-legatees, but descends to the testator’s next of kin under 
the statute of distribution, and no interest in it passes to one who 
takes a life estate by implication in the residuum.—Hamlet v. Johnson, 557 

11. A testator bequeathed the whole of his property, both real personal, 
to his wife during her natural life, “with the following exceptions : I 
give and bequeath the special legacies to my three daughters herein- 
after named—I give my daughter Frances one negro girl named Maria, 
to my daughter Lina one negro girl named Aggy, and to my daughter 
Mary Ann one negro boy named Alick; which latter named negro, 
Alick, I give to my daughter Mary Ann, and to the heirs of her body, 
and in the event that Mary Ann should die without any such heirs, 
it is my will, that said boy return to my estate, to be disposed of as 
the rest of my property. lt is further my will, that at the death of 
my wife, the whole of my estate, both real and personal, be equally 
divided among my living children, or to the living heirs of their body, 
the three above-named daughters to receive an equal proportion in 
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12. 


18. 


common with the rest of my children, notwithstanding the above- 
named special legacies ; provided, however, that the portion falling to 
my daughter Mary Ann be stbject to the same requirements that are 
made in reference to the boy Alick given to her above.”” Mary Ann 
was unmarried at the time of the execution of this will, and also at 
the testator’s death, but she afterwards married. and had one child 
born, who died before her ; and upon her death without issue surviv- 
ing her, the surviving children and grandchildren of the testator 
brought detinue against her husband for the boy Alick: He/d, that 
the words of the will must be construed in their legal sense, to mean 
an indefinite failure of issue, and therefore the limitation over was 
void for remoteness, and Mary Ann took the absolute interest in 
Alick.—Landman vy. Snodgrass, 

Although the last clause in a will must prevail over a preceding 
clause which cannot be reconciled with it, and the particular intent 
must yield to the general, when the two are equally apparent, and 
so repugnant that both cannot stand; yet the great and cardinal 
rule of construction is, to give effect, if possible, to every part of-the 
will.—Miller and Wife v. Flournoy’s Heirs, 

By the fourth clause of his will, testator directed his wife to keep 
together under her care and protection all his children, and ‘‘for the 
better enabling her to do so,” gave her during her widowhood, or 
until his youngest child attained its majority, “the control and use 
of any five negroes not otherwise disposed of, to be by her selected”; 
by the fifth clause, he bequeathed four slaves to his wife during her 
natural life or widowhood, and on her death or marriage to his 
children George, William, Marcus, Augustus and Eliza; and the 
ninth clause was in these words: “I will and bequeath unto my said 
wife, and my children George, William, Marcus, Augustus and 
Eliza, and their heirs forever, all the rest and residue of my personal 
estate, to be equally divided among them, share and share alike, in 
the manner hereinafter mentioned and described; and that each of 
my said children shall, upon arriving at full age in law, be entitled 
to demand from my executors their just distributive share of said 
estate in this clause mentionel, to be ascertained aud determined 
upon a fair valuation of all my property herein referred to, at the 
time of his or her majority, by any three disinterested slaveholders 
of the county ; always counting my said wife asa child, it being my 
intention to make her and all my children equally inter ested in 
the disposition of my estate, including the five negroes hereinbefore 
mentioned in the third ( fourth ?) clause, as reserved for the use of 
my wife and family”: Held, that the slaves mentioned in the fifth 
clause were not included in the general residuary clause, but, on 
the marriage of the widow, passed to the children to whom they 
were specifically bequeathed. 


WITNESS. 

1. When female relatives of the defendant, whose evidence is material to 
his defence, are examined on his beha'f at the trial, they cannot be 
impeached by proof that they were present at the examination be- 
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WITNESS—conrtinvep. ‘ 
fore the committing magistrate, and were not then examihed as wit- 
ness28, although the same evidence was then adduced against him as 
upon the trial.—Brock v. The State, 104 
2. The owner of the.flat-boat, who had charge of her at the time of the 
collision, is not a competent witness for the owner of the damaged 
goods, in an action against the steamboat for damages ; nor is he 
made a competent witness by the Code (§ 2802).—Owners of Steam- 
boat Farmer v. McCraw, 189 
8. An objection to the competency of a witness, on the ground of inter- 
est, must be distinctly made at the first opportunity, and cannot be 
subsequently raised; and if the party, in accepting service of inter- 
rogatories, stipulates that he thereby “waives no objection to their 
legality, pertinency, relevancy, or competency”, this will not enable 
him afterwards to object to the competency of the witness on aecount 
of interest.—Hudson v. Crow, 515 





